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(1)    THE  SUPREME  COURT. 


The  Supreme  Gonrt  oonBists  of  seyen  jastiees,  elected  for  a  term  of 
nine  years,  one  from  eaoh  of  the  seyen  distriets  into  which  the  State  is 
dirided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
eaoh  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the  Court 
sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  Court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  Jane  of  each  year. 


Isaac  N.  Phillips,  Reporter,  Bloomington,  Illinois. 


^STIOES. 
NAICE.  BE8IDKK0B. 

First  District— Carroll  0.  Boggs Fairfield. 

Second  District — Jesse  J.  Phillips Hillsboro. 

Third  District— Jacob  W.  Wilkin Danville. 

Fourth  District — Joseph  N.  Carter Quincy. 

Fifth  District— Alfred  M.  Craig Galesburg. 

Sixth  District — James  H.  Cartwright Oregon. 

Seventh  District — Benjamin  D.  Magruder Chicago. 

The  Chief  Justice  is  chosen  by  the  Court,  annually,  at  the  June  term. 
The  rale  of  the  Court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Phillips  is  the  present  Chief 
Justice. 

OLBRES. 
NAKE.  BESIBEKOB. 

Christopher  Mamer,  Northern  Grand  Division 158  Throop  St.,  Chicago. 

Albert  D.  Cadwallader,  Central  Grand  Division. . .  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the.  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as  though 
said  grand  divisions  had  not  been  consolidated.  All  records,  files,  dockets 
and  papers  of  their  respective  offices  are  now  kept  at  the  State  House  in 
Springfield. 

(3) 


Judges  of  the  AppEiiiiAiE  Ooubts. 
(2)   THE  APPELLATE  COURTS. 


These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in 
each  district. 


Mabtin  L.  Newell,  Reporter,  Springfield,  Illinois. 


FIRST  DISTRICT. 


Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

JUSTICES. 

Fbanois  Adams,  Ashland  Block,  Chicago,  Illinois. 
Nathaniel  C.  Sears,  Ashland  Block,  Chicago,  Illinois. 
Thoicas  G.  Wikdes,  Ashland  Block,  Chicago,  Illinois. 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  LaSalle  county,  on  the  third  Tuesday  in  May,. 

and  the  first  Tuesday  in  December. 
Clerk— Columbus  C.  Duffy,  Ottawa,  Illinois. 

justices. 

JOHK  D.  Crabtree,  Dixon,  Illinois. 
DoRRANCE  DiBELL,  Joliet,  Illinois. 
Francis  M.  Wbight,  Urbana,  Illinois. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdaya  ^ 

in  May  and  November. 
Clebk— W.  C.  Hippard,  Springfield,  Illinois. 

JUSTICES. 

Oltteb  a.  Habkeb,  Carbondale,  Illinois. 
Benjamin  R.  BxTBBOuaHS,  Edwardsville,  Illinois. 
John  J.  Glenn,  Monmouth,  Illinois. 

FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Mt.  Vernon,  Jefferson  county,  on  the  fourth  Tuesdays  in 

February  and  August. 
Clebk— Frank  W.  Havill,  Mt.  Vernon,  Illinois. 

justices. 

James  A.  Cbeiohton,  Springfield,  Illinois. 
Nicholas  £.  Wobthinoton,  Peoria,  Illinois. 
HiBAM  Bigelow,  GkJva,  Illinois. 


Judges  of  the  Cibouit  Courts. 


BRANCH  OF  THE  APPELLATE  COURT. 

PIBST  DISTRICT. 

Thk  eonrt  is  held  by  three  judges  of  the  Circuit  Court,  designated  and 
assigned  by  the  Supreme  Court  under  the  provisions  of  the  act  of  the 
General  Assembly,  approved  June  2,  1897.  Hurd's  Statute,  1897,  508; 
Laws  of  1897;  185. 

JUDGES. 


Henrt  M.  Shepard,  Chicago,  Illinois. 
Oltvbr  H.  Horton,  Chicago,  Illinois. 
HzKRT  v.  Freeman,  Chicago,  Illinois. 


(3)  CIRCUIT  COURTS. 

Exclnsive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows: 

Fir9t  drcuii, — The  counties  of  Alexander,   Pulaski,   Massao,   Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Bobarts,  Cairo,  Illinois. 
Oliver  A.  Barker,  Carbon  dale,  '' 
Alonzo  E.  Vioeers,  Vienna,        " 

Second  Circuit. — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 

Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Biohland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Yoxtngblood,  Mount  Vernon,  Illinois. 
Prikce  a.  Psarge,  Carmi,  " 

Enooh  £.  Kewlin,  Bobinson,  " 

l%frd  Circuit. — ^The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  B.  Burroughs,  Edwardsville,  Illinois. 
Martin  W.  ScHAEFTER,  Belleville,  '' 

William  Hartzell,  Chester,  '* 

Fourth  Cireuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

'  William  M.  Farmer.  Vandalia,  Illinois. 
Truman  £.  Ames,  Shelby ville,        '' 
Samuel  L.  Bwight,  Centralia,  '' 

F^th  Circuit. — The  counties  of  Vermilion,  Edgar,   Clark,  Cumberland 
and  Coles. 

JUDGES. 

Henrt    Van    Sellar,     Paris,    Illinois. 
Ferdinand  Bookwalter,  Danville,  " 
Frank  K.  Dunn,  Charleston,  " 


Judges  of  the  Cibouit  Couets. 


Sixth  Circuit. — The  ooonties  of  Champaign,  Douglas,  Moultrie,  Maooxii 
DeWitt  and  Piatt. 

JUDGES. 


Francis  M.  Wright,  Urbana,  Illinois. 
Edward  P.  Vail,  Decatur,  '* 

William  Q.  Cochran,  Sullivan,        •* 

Seventh  Cireuit. — The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott, 
Green  and  Jersey. 

Judges. 

James  A.  Crsighton,  Springfield,  Illinois. 
Robert  B.  Shirley,  Carlinville,         *' 
Owen  P.  Thompson,  Jacksonville,      " 

Eighth  Circnit. — The  counties  of  Adams,  Schuyler,  Mason,  Cass,  Brown, 
PiJce,  Calhoun  and  Menard. 

judges. 

John  C.   Broadt,  Quincy,   Illinois. 
Harry  Higbee,  Pittsfield,  *•* 

Thomas  N.  Mehan,  Mason  City,  " 

Ninth  Circuit, — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.    Glenn,  Monmouth,  Illinois. 
George  W.  Thompson,  Galesburg,  ** 
John  A.  Gray,  Canton,  " 

Tenth  Circuit, — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

judges. 

Leslie  D.  Puterbaugh,  Peoria,  Dlinois. 
Thomas  M.  Shaw,  Lacon,  '* 

Nicholas  E.  Worthington,  Peoria,  '• 

Eleventh  Circuit, — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 

CoLOSTiN  D.  Myers,  Bloomington,  Illinois. 
George  W.  Patton.  Pontiac,  *' 

John  H.  Moppett,  Pazton,  " 

Twelfth  Circuit.— The  counties  of  Will,  Kankakee,  and  Iroqaois. 

JUDGES. 

Dorranoe   Dibell,  Joliet,    Illinois. 
Robert  W.  Hilscher,  Watseka,  ** 
John  Small,  Kankakee,  '* 

Thirteenth  Circuit, — The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa,  Illinois. 
Harvey  M.  Trimble,  Princeton,    " 
Samuel  C.  Stough,  Morris,  " 

Fourteenth  Cireuit, — The  counties  of  Rock  Island,  Mercer,  Whiteside 
ftnd  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva,  Dlinois. 
William  E.  Gest,  Rock  Island,  Illinois. 
Frank  D.  Ramsay,  Morrison,  ** 


JuDOBS  or  THE  GiBourr  Goubts. 


]f^fiemiih  drettii. — ^The  ooimties  of  Jo  Dayiess,  Stephenaon,  Gazroll, 
Ogle  and  Lee. 

JUDGES. 

JOHM  D.  Grabvbxb,  Dixon,  Illinoii. 
Jamis  Shaw,  Mount  Carroll,   " 
Jamis  S.  BAum,  Galena,         " 

SixUmth  OirouU.'^ThA  eonnties  of  Kane,  DoPage,  DeEalb  and  Ken- 
dall. 

JX7DGIB. 

HiNBT  B.  WiLUS,  Elgin,  Blinoia. 
Ceablb  a.  Bishop,  ^oamore,  Illinois. 
Giosas  W.  BaowH,  Wheaton,        <' 

fy^mteenth  Circuit. — ^The  oonntiesof  Winnebago,  Boone,  MoHeniy  and 

JUDOIS. 


John  G.  Gabybb,  Boekford,  Blinois. 
Ohabues  E.  Fuller,  Belvidere,  Illinois. 
Chablis  H.  DomnLLT,  Woodstoek,  Illinois. 
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Courts  of  Cook  County. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  county.  The 
Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex  officio,  of  the  Criminal  Court. 

CIBCUIT  COURT. 
Clxrk— John  A.  Cooke;  County  Building,  Chicago. 


JUDGES. 


Edward  F.  Dunne, 
Murray  F.  Tuley, 

RiOHARD  S.  TUTHILL, 

Franois  Adams, 
Arba  N.  Wateruan, 
Elbridge  Haneoy, 
Oliver  H.  Horton, 


John  Gibbons, 
Richard  W.  Clifford, 
Thomas  G.  Windes, 
Edmund  W.  Burke, 
Charles  G.  Neely, 
Frank  Baker, 
Abner  Smith. 


SUPERIOR  COURT. 


Clerk — John  A.  Linn ;  County  Building,  Chicago. 

JUDGES. 


Henry  M.  Shepard, 
Theodore  Brentako, 
Philip  Stein, 

WlLUAM  G.  EWING, 

Jonas  Hutchinson, 
James  Goggin,* 
George  A.  TRUDE.f 


Arthur  H.  Chetlain, 
Henry  V.  Freeman, 
John  Barton  Patnb, 
Nathaniel  C.  Sears, 
Farlin  Q.  Ball, 
Joseph  E.  Gary. 


*Died  March  39,  1898. 

t Appointed  to  fill  vacancy  May  3, 1898  . 


County  and  Pbobate  Oouets. 


( 5 )    COUNTY  AND  PROBATE  COURTS. 

In  the  oounties  of  Cook,  La  Salle  and  Peoria,  eaoh  having  a  popula- 
tion of  over  50,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate. 

JUBQIB. 
NAMES.  COUNTISS.  0OUNT7  SEATS. 

Carl  E.  Epler Adams Quincy. 

Wm.  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wales  W.  Wood Boone  . . .- Belvidere. 

B.  E.  Vandeventer Brown Mt.  Sterling. 

Bichard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  P.  Wingert Carroll Mt.  CarrolL 

Henry  Phillips Cass Virginia. 

CaJvin  C.  Staley Champaign Urbana. 

Lyman  0.  Grundy Christian Taylorville. 

Wm.  T.  HoUenbeck Clark Marshall. 

Ben  Hagle Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

S.  S.  Anderson Coles Charleston. 

Orrin  N.  Carter  (C) Cook Chicago. 

C.  C.  Kohlsaat  (F) Cook Chicago. 

John  C.  Eagleton ...   Crawford Robinson. 

Gesham  Monohon Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Erasmus  G.  Rose Edgar Paris. 

Wm.  McGregor Edwards Albion. 

Wm.  B.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

W.  F.  Dillon Franklin Benton. 

8.  H.  Armstrong Fulton    Lewistown. 

D.  M.  Einsall Gallatin Shawneetown. 

John  C.  Bowman Greene Carrollton. 

A.  B.  Jordon Grundy Morris. 

Saml.  M.  Wright Hamilton McLeansboro. 

David  E.  Mack Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Banseldon  Cooper Henderson Oquawka. 

A.  B.  Mock Henry Cambridge. 

C.  W.  Raymond Iroquois Watseka. 

Bobt.  McElvain Jackson Murphysboro. 

fi.  M.  Easserman Jasper Newton. 

Bobt.  M.  Farthing Jefferson Mt.  Vernon. 

Allen  M.  Slatten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  B.  Morgan Johnson Vienna. 

M.  O.  Sonthworth Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 


10       County  and  Pbobate  Coubts. 


NAMES.  OOUNTIBS.  COUNTY  SEATS. 

Patrick  H.  Sanford Knox Galesburg. 

DeWitt  L.  Jones Lake Waakegau. 

Henry  W.  Johnson  (G) LaSalle Ottawa. 

Albert  T.  Lardin  (P) LaSalle Ottawa. 

Amos  N.  GK)odman .  .Lawrence Lawrenoeyille. 

Biohard  8.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiao. 

L.  C.  Schwerdtfeger Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

H.  H.  Cowen Macoupin Carlinville. 

Wm.  P.  Early Madison Edwardsville. 

Chas.  F.  Patterson Marion Salem. 

E.  D.  Bichmond Marshall Lacon. 

James  A.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

W.  W.  Meloan McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Boland  A.  Bussell McLean Bloomington. 

Henry  H.  Hoagland Menard Petersburg. 

James  H.  Connell Mercer Aledo. 

Paul  0.  Brey Monroe Waterloo. 

Geo.  B.  Cooper Montgomery Hillsboro. 

Charles  A.  Barnes Morgan Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

John  D.  Campbell Ogle Oregon. 

Bobert  H.  Lovett  (C) Peoria Peoria. 

Joseph  W.  Maple  (P) Peoria Peoria. 

B.  W.  S.  Wheatley Perry PinckneyviUe, 

F.  M.  Shonkwiler Piatt Monticello. 

Wm.  B.  Grimes Pike Pittsfield. 

David  G.  Thompson Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Samuel  L.  Taylor Bandolph Chester. 

T.  W.  Hutchinson Bichland Olney. 

Lucian  Adams Bock  Island 4 . .  .Bock  Island. 

Albert  W.  Lewis Saline Harrisburg. 

Charles  P.  Kane Sangamon Springfield. 

D.  L.  Mourning Schuyler Bushville. 

James  Callans :  .  .Scott Winchester. 

Wm.  H.  Bagan Shelby Shelbyville. 

Wm.  W.Wright ...Stark Toulon. 

Edward  C.  Beads St.  Clair Belleville. 

James  H.  Steams Stephenson Freeport. 

W.  B.  Curran. Tazewell .Pekin. 

Monroe  C.  Crawford, Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Bobert  Bell Wabash Mt.  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vemor Washington Nashville. 

Wm.  T.  Bonham    Wayne Fairfield. 

James  C.  Pearce White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  MarshaU Will Joliet. 

W.  F.  Slatter Williamson Marion. 

Bufus  C.  Bailey Winnebago Bockford. 

A.  M.  Cavan Woodford Eureka. 


TABLE  OF  CASES. 


A 

Agresto,  Admr.  ats.  Johnson  Chair  Co 884 

Ameriean  Vault  £to.  Co.  y.  Springer 232 

Ames  y.  Stookhoff 427 

Anderson,  Assignee  ats.  Chronister 524 

Anderson  Transfer  Co.  ▼.  Fuller 48 

Anderson  ats.  Hopkins  et  al 632 

Anderson  ats.  Illinois  Central  B.  B.  Co 621 

Amstein  ats.  Low 215 

B 

Babka  et  al.  ▼.  The  People,  ete.,  use  of,  etc 246 

Baohman  ▼.  Sohertz 479 

Bankers  National  Bank  v.  Western  Union  Cold  Storage  Co 410 

Barber  t.  Davidson 441 

Bartlett  et  al.  ats.  Spraker 522 

Bates,  Admr.  ats.  Mndd 576 

Bates  ats.  Stotts 640 

Banghman  et  al.  ats.  Covenant  Mutual  Life  Ass'n 544 

Berkowsky  ats.  Paepoke  Leioht  Lumber  Co 400 

Bloomington  City  Bailway  ats.  Fitzpatriok 517 

Bloomington  City  Bailway  v.  Qates 452 

Braon  ats.  Craven 189 

Buck  V.  Coy 160 

Buaehner  ats.  Gnndermann 180 


0 

Carothers  v.  Niblaok,  Beeeiver 197 

Chicago,  B.  &  Q.  B.  B.  Co.  ats.  Henderson 57 

Chicago,  M.  &  St.  P.  B.  Co.  ats.  PfeiiTer 416 

Chicsgo  Trust  &  Savings  Bank  v.  Landfleld 173 

Chronister  v.  Anderson,  assignee 524 

City  of  Chicago  et  al.  ats.  Pennsylvania  Co.  et  al 345 

City  of  Chicago  ats.  Quinn.   399 

City  of  Mount  Sterling  v.  Crummy.  — 572 

Clark  et  al.,  partners  ats.  Lauman 659 

Cleveland,  C.  C.  ft  St.  L.  B'y  Co.  v.  Holden 582 

Cleveland,  C.  C.  ftSt.  L.  B'yCo.  v.  Lamm 592 

(11) 


12  Appellate  Ooubtb  of  Illinois. 

Cohen  ▼.  Sohultz 244 

Columbia  Mfg.  Co.,  use,  etc.  ats.  Greenwich  Ins.  Co 560 

Commerce  Vault  v.  Hurd 107 

Cook  v.  Smith  &  Stimson 483 

Coghlan  ats.  Taylor 378 

Covenant  Mutual  Life  Ass'n  ▼.  Baughman  et  al 544 

Coy  ats.  Buck 160 

Craven  v.  Braun 189 

Crown  T.  &  C.  Co.  V.  Thomas 679 

Crummy  ats.  City  of  Mount  Sterling 572 

Cully  V.  The  People,  etc 475 

Cully,  for  the  use  of,  eto.  v.  The  People 501 

D 

Dallemand  v.  Saalf eldt,  Adm 151 

Danielson  v.  Wilson 287 

Davidson  ats.  Barber 441 

Doty  ats.  Gazelle 406,  409 

E 

Ellars  ats.  Glines 553 

Emerling  ats.  Western  Union  Cold  Storage  Co 394 

Equitable  Life  Ass'n  Soo.  ats.  Nelson 133 

F 

Fitzpatriok  v.  Bloomington  City  Bailway 517 

Fleming  ats.  Webster 234 

FuUenwider  v.  Boyal  League  et  al 321 

Fuller  ats.  Anderson  Transfer  Co 48 

Funk  ats.  Shoaff 550 

G 

Bates  ats.  Bloomington  City  B'y 452 

Gazelle  v.  Doty 406,  409 

Glines  V.  Ellars 553 

Gk>ooh  et  al.  ats.  Williams 557 

Gould  et  al.  ats.  Bioe  et  al 538 

Graves  ats.  Weiriok 266 

Greenwich  Ins.  Co.  v.  Columbia  Mfg.  Co.,  use  of,  eto 560 

Grenawalt  ats.  Village  of  Ava 633 

Gross  V.  South  Chicago  City  R'y  Co  217 

Gundermann  v.  Buschner  180 

Gunning  v.  Sheahan 118 

H 

Haberlau  V.  Lake  Shore  &  M.  S.  B.  B.  Co»  et  al 261 

Hamet  al.  ats.  The  People,  use  of,  eto 633 

Hartats.Weil 364 


Table  of  Oases.  |13 


Hedriek  ats.  Phoenix  Ins.  Co 601 

Heinmann  v.  Kinnare,  Adm 184 

Henderson  ▼.  Chieago  B.  &.  Q.  B.  R.  Co 57 

Herbert  ata.  Neagle 17 

Hinsey  v.  Stndebaker  Hig,  Co 278 

Holden  ata.  Cleveland  C.  C.  ft  St.  L.  B'y  Co 582 

Hoop  ^  Stave  Co.  ate.  Wright 264 

Hopkins  et  al  ▼.  Anderson 632 

Houston  y.  Maddoz 203 

Hard  ata.  Commeroe  Vault 107 


Illinois  Central  B.  B.  Co.  ▼.  Anderson • 621 


Jaeger  ats.  Well 271 

Jefifery  v.  Bobbins 853 

Johnson  Chair  Co.  v.  Agresto,  Admr 884 


Kasparek  ats.  Knttan 267 

Keek  et  al.  v.  McEldowny 159 

EiDuare  ats.  Heinmann 184 

Kinney  et  al.  ats.  Pain 115 

Eonmonngis  et  al.  ats.  Tufts  210 

Kraft  ▼.  Starin 371 

Euttan  ▼.  Kasparek 267 

Knznlk  ▼.  Orient  Insurance  Co 201 


Lagow  ats.  Bobeson  et  al 665 

Lake  Shore  &  M.  8.  B.  B.  Co.  et  al.  ats.  Haberlau 261 

Lamm  ats.  Cleveland  C.  C.  ft  St.  L.  B'y  Co 592 

Landfield  ats.  Chicago  Trust  ft  Savings  Bank 173 

Lanterman  v.  Travous  et  al 670 

Lauman  v.  Clark  et  al.  Partners 659 

Lebanon  Dairy  ete.  Co.  ats.  Schneider 612 

Leith  et  al.  ats.  Binggold  ft  Co 656 

Lenning  V.  Lenning 224 

Long  et  al.  ats.  Metropolitan  Life  Ins.  Co 663 

Love  et  al.  ats.  Mexican  Asphalt,  etc.,  Co ! 250 

Low  V.  Amstein 215 

M 

MeCormiek  v.  Seeberger 87 

McEldowny  ats.  Keck 159 

McKenna  v.  MoKenna  '. 64 

McEenna,  Ex.*x,  ats.  Metropolitan  Life  Ins.  Co 283 


14        -      Appellate  Coubts  op  Illinois. 

Maddux  ats.  Houston 203 

Mandel  ats.  BeTnolds 379 

Metropolitan  Bank  ▼.  Northern  Fuel  Co 164 

Metropolitan  Life  Ins.  Co.  ▼.  MeKenna^Ez'x 283 

Metropolis  Life  Ins.  Co.  ▼.  Long  et  al  663 

Mexican  Asphalt,  etc.,  Co.  et  al  ▼.  Love 250 

Miner  ats.  Wellman,  Ex'r 448 

Mitchell  et  al.  ats,  Trastees  of  Schools 543 

Mudd  v.  Bates 676 

N 

Neagle  y.  Herbert 17 

Nelson,  Adm.  ▼.  Equitable  Life  Ass'n  Soo 133 

Niblaok,  Beceiver,  ats.  Caruthers 197 

Nichols  et  al.  ats.  Bamsey 643 

North  ft  South  B.  S.  Co.  y.  Nowland 689 

North  ft  South  B.  S.  Co.  v.  CHara 691 

Northern  Fuel  Co.  ats.  Metropolitan  Bank 164 

Novak  ats.  Wells  French 403 

Nowland  ats.  North  ft  South  B.  S.  Co 689 

o 

Offutt  ▼.  World's  Columbian  Exposition 231 

(y  Bara  ats.  North  ft  South  B.  S.  Co 69 1 

O'Hare  ats.  Sontag 432 

Orient  Ins.  Co.  ats.  Kuznik 201 


Paepoke-Leicht  Lumber  Co.  v.  Berkow sky 400 

Pain  ▼.  Kinney  et  al 115 

Peirce,  Beceiver,  v.  Wright 512 

Pennsylvania  Co.  et  al.  v.  City  of  Chicago  et  al 345 

People,  use  of,  etc.,  ats.  Babka 246 

People,  etc.,  ats.  CuUy , 475 

People,  etc.,  use  of,  etc.,  ats.  Cully 501 

People,  use  of,  etc.,  v.  Ham  et  al 533 

People  ats.  Thompson 258 

People,  etc.,  ats.  The  Western  Mutual  Life  Ass'n 496 

Pfeiflfer  V.  The  Chicago  M.  ft  St.  P.  B.  Co 416 

Phoenix  Ins.  Co.  v.  Hedrick 601 

Pullman  v.  Bailway  Equipment  Co 313 

Pullman  v.  Seacord-Hopkins  Co 30 

Q 

Quinny.  The  City  of  Chicago 399 


Table  of  Gases.  15 


B 

Baeine  Wagon  &  Carriage  Co.  ate.  Bafferty 542 

Baiferty  v.  Baeine  Wagon  and  Carriage  Co 542 

Bailway  Equipment  Co.  ato.  Pullman f. 313 

Banuey  y.  Nichols  et  al 643 

Beynolds  y.  Mandel 379 

Biee  et  al.  v.  Gonld  et  al 538 

Binggold  Y.  Leithet  al 656 

Bobeaon  et  al.  V.  Lagow 665 

Bobbins  ata.  Jeffery 353 

Bobinson  v.  Webb 569 

Boyal  Iieagae  ats.  Fnllenwider 321 

s 

Saalfeldt,  Adm.  ats.  Dellemand 151 

Sandosky  Y.  Sidwell  et  al 491 

Schneider  v.  Lebanon  Dairy,  etc.,  Co  612 

Sohertz  ats.  Baehman 479 

School  Directors  Y.  Tingley 471 

Sohnltz  ats.  Cohen 244 

Seaoord-Hopkins  Co.  ats.  Pullman 30 

Seeberger  ats.  MoCormiok 87 

Sheahan  ats.  Gunning 118 

Shepherd  Y.  Wood  et  al 486,  489,  490,  491 

Shoaff  Y.Funk    550 

Sidwell  et  al.  ats.  Sandusky .  491 

Smith  &  Stimson  ats.  Cook 483 

Sontag  Y.  CHare 432 

South  Chicago  City  B'y  Co.  ats.  Gross 217 

Spraker  y.  Bartlett 522 

Springer  ats.  American  Vault,  etc.,  Co 232 

St.  Louis  Hoop  &  StaYC  Co.  ats.  Wright 264 

Starin  ats.  Kraft 371 

Stoekhoff  ats.  Ames 427 

Stotts  V.  Bates 640 

Stndebaker  Mfg.  Co.  ats.  Hinsey 278 

T 

Taylor  y.  Coghlan 378 

Third  National  Bank  V.  Weaver 463 

Thomas  ats.  Crown  T.  &  C.  Co  679 

Thompson  Y.  The  People 258 

Tingley  ats.  School  Directors 471 

TraYous  et  al.  ats.  Lanterman 670 

Tmstees  of  Schools  y.  Mitchell  et  al 543 

Tofts  Y.  Eoumoungis  et  al 210 

Tynerats.  Village  of  Enfield 628 


16  Appellate  Courts  of  Illinois. 


Village  of  Ava  v.  Grenawalt 633 

Village  of  Enfield  V.  Tyner 628 

w 

Weaver  v.  Weaver 301 

Weaver  ats.  Third  National  Bank 463 

Webb  ats.  Robinson 569 

Webster  v.  Fleming 234 

Weil  V.  Hart 864 

Weil  V.  Jaeger 271 

Weiriok  v.  Graves 266 

Wellman,  Exr.  v.  Miner 448 

Wells  French  Co.  v.  Novak 403 

West  Chicago  St.  R.  R.  Co.  v.  Wheeler 368 

Western  Mutual  Life  Ass'n  et  al.  v.  The  People 496 

Western  Union  Cold  Storage  Co.  ats.  Bankers'  National  Bank 410 

Western  Union  Cold  Storage  Co.  v.  Emerling  394 

Wheeler  ats.  West  Chicago  St.  R.  R.  Co 368 

Williams  v.  Gooch  et  al 557 

Wilson  ats.  Banielson 287 

Wood  et  al.  ats.  Shepherd 486,  489,  490,  491 

World's  Columbian  Exposition  ats.  Offutt 231 

Wright  V.  Hoop  and  Stave  Co 264 

Wright  ats.  Peirce,  Receiver 512 


CASES 


IN  THE 


Appellate  Courts  of  Illinois 


FiBST  DiSTBIOT — OOTOBEE  TeBM,  1897. 


John  F.  Neagle  t.  H.  E.  Herbert. 

1.  Pleading —  When  Indebitatus  Assumpsit  wiU  Lie  for  Money  Due  Under 
a  Ckmtract. — Where  a  contract  has  been  fally  executed  on  the  part  of  the 
plaintiff  and  nothing  remains  to  be  done  under  it  but  the  payment  of  78  17 
money,  which  payment  it  is  the  duty  of  the  defendant  to  make^  the  plain-  ^^  '1^9 
tiff  need  not  declare  specially,  but  may  recover  in  indelHiatus  assumpsit  -  ^^^ 
and  the  contract  may  be  admitted  in  evidence  for  the  purpose  of  showing 

its  terms,  and  to  measure  the  damages. 

2.  Building  Contracts— IZccotjery  Without  Architecfs  Certificate. — In 
a  suit  on  a  building  contract  providing  for  an  architect's  certificate  as  a 
condition  precedent  to  payment  of  amounts  due  thereunder,  the  evideuce 
showed  that  the  plaintiff  was  entitled  to  a  certificate,  that  he  applied  for 
one,  that  it  was  refused  without  Just  cause,  and  that  had  the  architect 
acted  on  his  own  judgment  he  would  have  issued  the  certificate.  Held, 
that  the  plaintiff  being  entitled  to  a  certificate  and  having  done  all  within 
his  power  to  procure  it,  had  the  right  to  sue  for  and  recover  such  amount 
as  was  due  him. 

3.  Account  Stated — Evidence  of  Held  Sufficient  to  Support  a  Verdict,^ 
The  court  reviews  the  evidence  in  regard  to  an  account  stated  between 
the  parties  and  holds  that  it  was  sufficient  to  go  to  the  jury  in  support  of 
the  count  on  an  account  stated. 

4.  Same — An  Insintctian  in  Regard  to  Sustained. — In  a  suit  on  an  ac- 
count stated  the  following  instruction  was  given :  '  'The  jury  are  instructed 
as  a  matter  of  law,  that  if  you  believe  from  a  consideration  of  all  the  evi- 
dence that  the  defendant  arrived  at  a  settlement  with  the  plaintiff,  as  to 
the  balance  due  him,  then  he  is  bound  by  that  settlement,  and  is  liable 
for  the  balance,  if  any  so  found,  unless  it  shall  appear  that  the  settlement 
was  made  through  fraud  of  the  plaintiff,  or  the  mistake  of  both  parties' ' 
and  approved . 

VoL.LXXin2  (17) 
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Assnmpsit^  on  the  common  counts.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Bioha&d  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January 
6,  1898. 

Frank  P.  Reynolds,  attorney  for  plaintiff  in  error. 
Francis  T.  Murphy,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  the  Court. 

This  was  an  action  of  assumpsit  by  defendant  in  error 
against  plaintiff  in  error  for  work  done  and  material 
furnished  in  pursuance  of  a  contract  between  the 
parties,  and  for  extra  work.  Defendant  in  error  re- 
covered judgment  for  the  sum  of  $2,745.26,  to  reverse 
which  the  present  suit  was  brought.  The  declaration 
contains  only  the  common  counts.  John  F.  Neagle, 
plaintiff  in  error,  pleaded  the  general  issue. 

Under  date  of  May  9,  1892,  M.  E.  Herbert,  the 
defendant  in  error,  entered  into  a  written  contract  with 
the  firm  of  F.  C.  Neagle  &  Company,  general  con- 
tractors, of  which  firm  the  plaintiff  in  error,  John  F. 
Neagle,  is  the  surviving  partner.  By  this  contract 
defendant  in  error  agreed,  **on  or  before  the  building 
is  ready  for  lathing,  to  finish  the  roughing  and  con- 
struct and  finish  the  steam  heating  thirty  days  after 
plastering  done  of  the  new  building  situated  on  south- 
west corner  of  Thirtieth  street  and  Michigan  avenue, 
Chicago,  for  the  Potomac  Apartment  Company,  accord- 
ing to  the  drawings  and  specifications  made  by  Jul. 
De  Horvath,  architect,  ♦  ♦  *  in  a  good,  workman- 
like and  substantial  manner,  under  the  direction  of 
said  architect,  and  to  his  satisfaction,  to  be  testified  to 
by  a  certificate  under  his  hand ;  and  to  *  *  *  fur- 
nish such  good,  proper  and  sufficient  materials,  work- 
manship and  labor    *     *     *    as  shall  be  proper  and 
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sufficient  for  the  completion  and  finishing  all  the  here- 
inbefore designated  steam  heating  work  of  said  build- 
ing mentioned  in  said  drawings  and  specifications,"  etc. 

The  consideration  to  be  paid  Mr.  Herbert  is  specified 
to  be  $9,385,  payable  in  monthly  payments,  as  the 
work  progressed,  on  presentation  of  certificates  signed 
by  the  architect,  fifteen  per  cent  of  each  estimate  being 
retained  until  completion  of  the  contract. 

The  first  clause,  among  other  things,  provides  that 
'^should  any  dispute  arise  respecting  the  true  construc- 
tion and  meaning  of  said  drawings  and  specifications, 
the  same  shall  be  decided  by  said  architect,  and  his 
decision  shall  be  final." 

The  fourth  clause  of  the  contract  provides  that 
should  defendant  in  error  neglect  or  be  unable  to 
supply  a  sufficiency  of  material  or  workmen  to  complete 
the  work  on  time;  or  to  provide  necessary  materials 
and  labor  as  required,  and  with  reasonable  rapidity,  or 
show  gross  carelessness  or  incompetency,  Neagle  & 
Company,  after  notice  in  writing  to  defendant  in  error, 
should  have  power  to  provide  materials  and  workmen, 
the  cost  of  same  to  be  deducted  from  the  contract 
price. 

The  seventh  clause  provides  that  if  the  said  work  be 
delayed  by  frost  or  inclement  weather,  or  causes  not 
under  the  control  of  defendant  in  error,  causing  delay 
to  defendant  in  error,  or  in  case  of  alterations  or  addi- 
tions requiring  additional  time,  or  in  case  he  be  delayed 
by  other  contractors  on  the  building,  on  written  notice 
a  fair  allowance,  to  be  determined  by  the  architect, 
shall  be  added  to  the  time  stipulated  for  the  completion 
of   the    work,   and  on  default  in  such   completion, 

defendant  in  error  to  pay  Neagle  &  Company 

dollars  per  day  for  every  day  during  which  such  default 
should  exist,  provided  the  architect  should,  in  writing, 
certify  that    the  work  could  have  been    reasonably 
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completed  within  the  time  stipulated,  and  the  addi- 
tion thereto. 

The  Potomac  building,  referred  to  in  the  contract,  is 
an  eight  story  building,  containing  about  three  hundred 
and  twenty  rooms,  and  has  a  frontage  of  about  one 
hundred  and  twenty-five  feet. 

Attorney  for  plaintiff  in  error,  in  his  argument, 
makes  the  following  objections : 

1.  That  the  court  erred  in  admitting  the  written 
contract  in  evidence,  the  declaration  containing  only 
the  common  counts. 

2.  That  defendant  in  error  was  not  entitled  to  recover 
in  the  absence  of  a  certificate  from  the  architect. 

3.  That  a  former  judgment  in  favor  of  defendant  in 
error  was  a  bar  to  this  action. 

4.  That  the  evidence  of  an  account  stated  was  insuf- 
ficent. 

5.  That  the  first  and  second  instructions,  given  at 
request  of  defendant  in  error,  are  erroneous. 

Of  these  in  their  order.  It  is  not  claimed  by  the 
attorney  for  plaintiff  in  error  that  defendant  in  error 
did  not  perform  the  work  and  furnish  the  material 
which,  by  his  contract,  he  agreed  to  perform  and 
furnish,  nor  that  he  did  not  do  the  extra  work  for 
which  he  claims  compensation. 

** Where  a  contract  has  been  fully  executed  on  the 
part  of  the  plaintiff,  and  nothing  remains  to  be  done 
under  it  but  the  payment  of  money,  which  payment  it 
is  the  duty,  under  the  contract,  of  the  defendant  to 
make,  the  plaintiff  need  not  declare  specially,  and  may 
recover  in  indebitatus  assumpsit."  Lane  et  al.  v.  Adams, 
19  111.  167,  citing  2  Phillips,  Ev.,  Ch.  9,  p.  108. 

In  Childs  v.  Fischer,  52  lb.  205,  209,  the  court, 
alluding  to  the  rule  announced  in  Lane  v.  Adams, 
supra,  say:  *'This  rule  has  been  frequently  recognized 
by  this  court,  and  is  regarded  as  settled  law." 
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It  seems  strange  that  a  rule  so  frequently  recognized 
in  practice^  and  with  which  members  of  the  bar  are  so 
familiar,  should  be  questioned.  The  contract  was 
properly  admitted  in  evidence  '*for  the  purpose  of  show- 
ing its  terms,  and  to  measure  the  damages."  Adlard 
V.  Muldoon,  45  111.  193. 

Jul.  De  Horvath,  who  was  the  supervising  architect 
of  the  Potomac  building,  the  building  in  question,  tes- 
tified that,  under  the  contract  between  Neagle  and  the 
Potomac  Apartment  Company,  the  work  of  Herbert, 
defendant  in  error,  was  required  to  be  accepted  by  the 
supervising  engineer,  W.  C.  Gillespie,  who  had  been 
appointed  by  the  witness  with  the  consent  of  the  Poto- 
mac company;  that  he,  the  witness,  told  Herbert  this, 
and  that.  May  24,  1893,  the  witness  told  Gillespie,  the 
engineer,  to  examine  and  report  on  the  condition  of  the 
heating  plant,  pointing  out  any  defects  and  omissions, 
with  reference  to  the  contract ;  that  Gillespie  examined 
the  plant  and  reported  accordingly;  that  the  witness, 
after  receiving  the  report,  made  an  appointment  with 
all  the  parties  interested  to  meet  at  his  office,  which 
they  did,  there  being  present  there  Mr.  Moore  and  Mr. 
Gretzel,  the  former  the  president  and  the  latter  the  sec- 
retary of  the  Potomac  company,  Mr.  Maher,  Herbert's 
attorney,  Mr.  Herbert  and  John  P.  Neagle;  that  at 
the  meeting  so  held,  the  report  of  engineer  Gillespie 
was  taken  up,  section  by  section,  and  that  all  present, 
including  plaintiflE  in  error,  agreed  upon  what  was 
to  be  done ;  that  Herbert  then  agreed  to  do  what  had 
been  agreed  on,  and  that,  June  22,  1893,  witness  re- 
ceived a  report  from  Gillespie,  stating  that  the  work 
had  been  done  as  agreed. 

The  witness  further  testified  that  when  he,  witness, 
received  the  report  of  Gillespie,  the  supervising 
engineer,  he  thought  that  Mr.  Herbert  was  entitled  to 
a  settlement.    Gillespie  testified  that  at  the  firsi  meet- 
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ing  above  mentioned,  when  the  parties  present,  includ- 
ing the  parties  to  this  suit,  agreed  on  what  remained 
to  be  done,  it  was  agreed  that  when  the  deviations 
pointed  out  were  taken  care  of  and  complied  with 
according  to  the  specifications,  the  plant  would  be 
accepted  and  paid  for.  This  witness  also  recommended 
in  his  report  of  June  22,  1893,  that  defendant  in  error 
should  be  settled  with. 

De  Horvath,  the  architect,  testified  that  prior  to  the 
examination  by  Gillespie,  Herbert  applied  to  him  for 
a  certificate,  when  he  told  him  that  the  plant  had  to  be 
first  approved  by  the  supervising  engineer. 

Such  being  the  status,  June  15,  1897,  defendant  in 
error  applied  to  the  architect  for  a  final  certificate, 
when  the  architect  gave  him  a  letter  to  plaintiflE  in 
error,  asking  the  latter  to  meet  him  in  his  office  to 
settle  the  matter  up,  and  that  about  the  latter  part  of 
June,  1893,  plaintiff  in  error  came  to  witness'  office 
and  presented  a  counterclaim  against  Herbert  for 
delay,  etc.,  and  claimed  that  Herbert  was  not  entitled 
to  anything.  The  architect  further  testified  that  at 
the  meeting  at  which  it  was  agreed  as  to  what  remained 
to  be  done  under  the  contract,  there  was  no  mention 
of  a  counterclaim  against  Herbert. 

It  is  plain  from  the  evidence  that  notwithstanding 
it  was  the  opinion  of  the  architect  that  defendant  in 
error  was  entitled  to  a  certificate  after  the  supervising 
engineer,  Gillespie,  reported  that  the  work  had  all  been 
done  as  agreed  on,  that  he  declined  to  issue  the  certifi- 
cate solely  on  the  ground  that  plaintiff  in  error  brought 
forward  a  counterclaim  for  delay,  and  expenditure 
incurred  thereby,  and  directed  him  not  to  issue  a 
certificate.  Of  damages  occasioned  as  claimed,  there 
was  no  competent  evidence,  nor  is  it  claimed,  in  the 
argument  of    counsel    for  defendant  in    error,  that 
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there  was.  With  regard  to  delays,  De  Horvath,  the 
architect,  testifies  as  follows : 

Q.  '*Did  you  tell  me  this  morning  that  all  the  con- 
tractors delayed  this  building!'' 

A.  **Yes,  the  whole  building  was  delayed  by  the 
different  contractors/' 

CouBT :  ''That  was  a  very  common  thing  about  that 
time,  was  it?" 

A.     ''Yes,  sir.'' 

Q.     "All  over  the  city!" 

A.  "Yes,  sir.  It  was  just  before  the  World's  Fair 
and  they  couldn't  get  material,  they  couldn't  get  labor, 
and  so  on,  all  the  buildings  were  delayed,  there  was 
not  one  building  in  the  city  which  could  be  finished 
in  time." 

Q.     "Mr.  Neagle  delayed  his  portion,  didn't  he!" 

A.  "Yes,  sir ;  he  couldn't  go  any  further  if  the  other 
parties  delayed.  He  was  just  as  njuch  delayed  by  other 
parties." 

Defendant  in  error  was  a  sub-contractor  under 
Neagle,  the  principal  contractor,  and  as  it  was  neces- 
sary that  the  construction  of  the  building  should  have 
advanced  to  a  certain  point  before  he  could  proceed 
with  his  work,  he  was  not  at  fault,  if  delayed,  as  the 
architect  says  he  was,  by  other  contractors,  or  for  want 
of  material  or  labor  which,  in  the  then  condition  of  the 
market,  could  not  be  supplied. 

Defendant  in  error  testified  that  Neagle  told  the 
architect  not  to  give  him  a  certificate.  The  evidence 
shows  that  appellee  was  entitled  to  a  certificate,  that  he 
applied  for  one,  and  that  it  was  refused  without  just 
cause.  Had  the  architect  acted  on  his  own  judgment, 
as  he  ought  to  have  done,  sustained  as  his  judgment 
was  by  the  report  of  the  supervising  engineer,  that  the 
work  had  been  completed  in  accordance  with  the  agree- 
ment at  the  meeting  which  Neagle  himself  attended, 
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he  would  have  issued  the  certificate.  Defendant  in 
error  being  entitled  to  a  certificate,  and  having  done 
all  within  his  power  to  procure  it,  had  the  right  to  sue 
for  and  recover  such  amount  as  was  due  him.  Fowler 
et  al.  V.  Deakman,  84  111.  130. 

The  claim  of  defendant  in  error  was  partly  for  a 
balance  of  the  contract  price,  and  partly  for  extra 
work  which  the  evidence  shows  the  architect  ordered, 
and  plaintiff  in  error  claimed,  in  his  testimony,  that 
the  Potomac  Apartment  Company  was  liable  for  certain 
of  the  extra  work  done  on  the  heating  plant. 

De  Horvath,  the  architect,  was  a  witness  for  plaintiff 
in  error,  and  testified  that  by  the  contract  between 
Neagle  and  the  Potomac  company,  the  heating  plant 
was  required  to  be  accepted  by  the  supervising  engi- 
neer. Neagle  acted  in  accordance  with  this  require- 
ment, by  attending  and  taking  part  in  the  meeting  at 
which  the  report  of  the  supervising  engineer  was  dis- 
cussed, and  agreeing  to  his  suggestions,  and  that  the 
work  should  be  completed  in  accordance  therewith. 
He  had  contracted  with  the  Potomac  company,  that, 
in  consideration  of  the  contract  price  to  be  paid  to 
him,  Neagle,  by  the  company,  the  part  of  the  work  in 
question  should  be  done  in  a  manner  acceptable  to  the 
engineer,  and  he  then  sub-let  that  part  of  the  work  to 
Herbert  for  a  price  to  be  paid  by  him  to  Herbert.  How 
manifestly  absurd,  then,  the  claim  that  the  Potomac 
company,  and  not  he,  is  liable  to  Herbert  for  work 
necessary  to  be  done  in  order  that  the  plant  should  be 
acceptable  to  the  engineer.  It  simply  amounts  to  a 
claim  that  the  company  should  pay  both  him  and 
Herbert  for  the  same  work.  It  i6  apparent  from  the 
testimony  of  Neagle,  that,  certificate  or  no  certificate, 
he  did  not  intend,  if  he  could  by  any  means  avoid  it, 
to  pay  defendant  in  error  the  balance  due  him. 

Alluding  to  the  meeting  at  which  the  parties  met  to 
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consider  the  report  of  the  supervising  engineer,  the 
following  occurred  in  the  examination  of  Neagle : 

Q.  *'Go  on  and  state  what  was  said  to  him  in  regard 
to  unfinished  work,  or  to  anybody/' 

A.  ''Well,  the  whole  subject  of  that  meeting  was 
that  Mr.  Herbert  was  to  do  all  this  work.'' 

Q.  ''Did  he  do  it?" 

A.  "No,  sir;  I  know  he  did  not." 

Q.  "You  may  state  whether  or  not  you  told  him  at 
any  time  that  you  would  pay  him  any  sum  of  money 
on  condition  that  he  did  that  work!" 

A.  "No,  sir." 

CouBT:   "Did  you  answer  that  question!" 

A.  "Yes,  sir;  I  answered  it." 

Q.  "You  say  you  did  not  agree  to  pay  him  any 
sum  of  money!" 

A.     ".No,  sir." 

CouBT:  "What  was  his  object  in  going  ahead  to 
do  the  work  there  then!" 

A.  "When  he  completed  the  work  I  supposed  ho 
would  get  the  architect's  certificate." 

Q.  "What  do  you  mean  by  the  architect's  certifi- 
cate, that  you  would  pay  for  it?" 

A.     "No,  sir;  I  never  agreed  to  pay  for  anything." 

GouBT:  "You  never  had  intended  to  pay  for  it  if  he 
went  on  and  did  the  work  according  to  that  plan ;  you 
didn't  propose  to  pay  for  it  then!" 

A.     "He  did  not  ask  me  to  pay  for  it." 

Q.  "What  was  the  object  of  his  going  ahead  to  do 
this  work,  if  he  was  not  going  to  get  paid  for  it!" 

A.     "He  had  a  contract  with  me." 

CouBT:  "Well,  what  was  the  object  of  going 
ahead  with  the  contract  then!" 

A.  "He  had  drawn  all  the  money  on  the  con- 
tract." 
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CouBT:  **You  expected  him  to  go  on  with  this 
extra  work  and  not  get  any  extra  pay  for  it  then,  did 
youV' 

A.  *'His  contract  provided  that  he  should  be  paid 
85  per  cent  of  the  contract. '^ 

Afterward,  in  his  cross-examination,  the  following 
questions  were  asked  and  answers  given  in  reference  to 
what  occurred  at  the  same  meeting: 

Q.  ''What  did  you  say  about  paying  the  bill,  if 
anything?     You  did  not  say  a  word  about  paying  itr' 

A.     "No,  sir.'' 

Q.  "Did  he  ask  you  if  you  would  pay  it!  Did  Mr. 
Herbert  ask  you,  if  he  went  on  with  the  work,  whether 
he  would  be  paid  for  it;  did  you  tell  him  yes  or  nof 

A.  "I  didn't  say  anything;  I  told  him  I  would  not 
commit  myself." 

The  witness  here  testifies  that  Herbert  had  drawn  all 
the  money  under  the  contract,  when  his  own  checks 
introduced  in  evidence  showed  that  defendant  in  error 
had  only  drawn  about  $7,500,  the  contract  price  being 
$9,385.  The  statement  that  he  told  Herbert  at  the 
meeting  in  question  that  he  would  not  commit  himself, 
is  significant.  It  is  an  implied  admission  that  at  the 
meeting  conversation  occurred  in  reference  to  payment 
for  the  work,  and  Herbert  and  Gillespie  both  testify 
that  it  was  agreed  at  the  meeting  that  when  the  work 
suggested  should  be  done,  the  plant  would  be  accepted 
and  paid  for,  and  Herbert  testified  that  Neagle  so  said. 
Neagle's  own  testimony  was  sufl5cient  to  discredit  his 
defense  with  the  court  and  jury. 

The  next  objection  in  order  is  that  there  was  no 
legal  evidence  of  an  account  stated.  The  evidence  is 
that  defendant  in  error  presented  his  bill  to  Neagle  and 
that  the  latter  objected  to  an  item  in  it  of  $315 ;  that, 
subsequently,  he  again  presented  it,  having  deducted 
from  it  the  item  previously  objected  to,  and  that  Neagle 
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said  that  be  could  not  pay  it  until  he  settled  with  Moore 
Brothers,  meaning,  as  would  seem  from  the  evidence, 
the  Potomac  company,  a  Mr.  Moore  being  the  presi- 
dent of  that  company.  It  does  not  appear  that  any 
objection  was  made  by  Neagle  to  the  bill  when  cor- 
rected by  the  deduction  of  the  $315  item. 

In  Claire  v.  Claire,  10  Neb.  54,  56,  the  court  say: 
^^An  account  stated  is  an  agreement  between  the  parties 
to  an  account  that  all  the  items  thereof  are  correct." 

In  Stebbins  et  al.  v.  Niles,  25  Miss.  267,  the  coui-t 
say:  "The  simple  rendering  of  an  account  between  the 
parties  and  agreeing  upon  the  amount  due,  are  suf- 
ficient facts  on  which  to  maintain  an  action,"  citing, 
among  other  cases,  Enowles  v.' Michel  et  al.,  13  East. 
249.  Held,  also^  that  an  express,  unconditional  promise 
to  pay  was  not  essential  to  a  recovery.     lb.  57. 

In  Knowles  v.  Michel,  13  East.  249,  the  action  was 
assumpsit  for  trees  sold  by  the  plaintiff  to  the  defend- 
ants, who,  on  being  served  with  process,  admitted  that 
they  jointly  purchased  the  trees  for  nine  guineas.  Held 
sufficient  to  sustain  a  recovery  on  the  count  for  account 
stated. 

In  Cochrane  V.  Allen,  58  N.  H.  250,  held,  *'In  an 
action  on  an  account  stated,  proof  of  an  express  prom- 
ise is  not  necessary.  The  mutual  agreement,  the  assent 
of  the  parties  to  the  account  as  a  final  settlement  of  the 
items  stated  in  it,  and  the  promise  of  the  defendant  to 
pay  the  plaintiff  the  balance  appearing  by  the  account 
to  be  due  from  him  to  the  plaintiff,  may  be  inferred 
from  circumstantial  evidence,"  citing  a  number  of 
cases. 

In  2  Greenlf.  on  Ev.,  Sec.  126,  the  author  says:  *'If 
one  item  only  is  objected  to,  it  is  an  admission  of  the 
rest." 

We  are  of  opinion  that  the  evidence  was  sufficient 
to  go  to  the  jury  in  support  of  the  count  on  an  account 
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stated.  That  it  was  competent,  as  tending  to  prove 
an  admission  of  Neagle  of  the  correctness  of  the 
account,  is  clear.  McCord  v.  Manson,  17  111.  App. 
118,  121;  Mackin  v.  O'Brien,  33  lb.  474. 

The  balance  shown  by  the  corrected  bill  or  account 
presented  to  Neagle  was  $2,951.26.  It  appeared  from 
the  evidence  that  there  was  a  mistake  in  the  corrected 
account  of  $500  in  favor  of  defendant  in  error, 
being  an  uncredited  payment  of  that  amount  by  Neagle 
to  him  in  September,  1892.  This  mistake  was  not 
denied  by  defendant  in  error,  but  the  jury,  by  mistake, 
included  it  in  their  verdict.  The  verdict  was  for 
$3,393.95,  and  defendant  in  error  remitted  there- 
from $648.69,  and  judgment  was  entered  for  the 
remainder.  It  is  not  assigned  as  error,  nor  is  it 
claimed  by  the  attorney  of  plaintifiE  in  error,  that  the 
damages  awarded  are  excessive. 

It  is  next  objected  that  a  judgment  rendered  in 
another  suit  was  a  bar  to  the  action  of  defendant  in 
error,  on  the  alleged  ground  that  the  former  suit  was 
for  part  of  the  work  done  under  the  contract  in  ques- 
tion. There  is  no  evidence  to  support  this  contention. 
Plaintiff  in  error  introduced  in  evidence  the  record  of 
a  suit  and  judgment  in  the  Superior  Court  of  Cook 
County,  in  a  cause  entitled  Michael  E.  Herbert,  for  the 
use  of  the  American  Radiator  Company  v.  Francis  C. 
Naegle  and  John  F.  Neagle,  but  there  is  nothing  in 
that  record  tending  in  the  least  to  show  that  the  suit 
involved  in  any  way  the  contract  between  Neagle  and 
Herbert,  or  anything  pertaining  thereto. 

We  do  not  agree  with  the  contention  of  attorney  for 
plaintiff  in  error  that  the  first  instruction  ^'assumes 
that  the  account  was  admitted  to  be  correct.''  It 
merely  states  a  general  legal  proposition,  and  the 
question  whether  or  not  the  account  was  correct,  is 
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expressly  left  to  the  jury  by  other  instinietions.  The 
second  instruction  is  as  follows  : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  if 
you  believe  from  a  consideration  of  all  the  evidence  that 
the  defendant  arrived  at  a  settlement  with  the  plaintiff, 
as  to  the  balance  due  him,  then  he  is  bound  by  that 
settlement  and  is  liable  to  him  for  the  balance,  if  any, 
so  found,  unless  it  shall  appear  that  the  settlement  was 
made  through  fraud  of  the  plaintiff,  or  the  mistake  of 
both  parties.'' 

The  objections  made  to  this  instruction  are,  first,  that 
it  refers  to  the  fraud  of  the  plaintiff  alone,  and,  sec- 
ondly, that  it  restricts  the  inquiry  to  the  mistake  of 
both  parties,  while  legally  the  mistake  of  either  party  is 
suflBcient  to  impeach  the  account.  The  first  objection 
seems  rather  singular.  Plaintiff  in  error  certainly  can 
not  complain  because  the  court  did  not  direct  the  jury 
to  enquire  whether  he  was  guilty  tof  fraud  in  respect  to 
the  account.  As  to  the  second  objection;  upon  the 
hypothesis  that  there  was  a  mistake,  and  that  both 
parties  are  honest,  the  mistake  must  have  been  mutual. 
On  the  other  hand,  if  there  was  a  mistake,  and  plaintiff 
in  error  was  honest,  a  hypothesis  to  which  he  probably 
will  not  object,  then  the  jury  are  directed  to  inquire 
whether  the  defendant  in  error  acted  fraudulently.  By 
the  instruction,  if  plaintiff  in  error  honestly  made  a 
mistake,  and  if  defendant  in  error  also  honestly  made 
a  mistake,  in  reference  to  the  account,  the  settlement, 
if  any,  was  not  binding;  or,  if  the  former  honestly 
made  a  mistake  and  the  latter  was  guilty  of  fraud,  in 
reference  to  the  account,  the  settlement,  if  any,  was  not 
binding.  We  consider  the  objections  of  counsel  for 
plaintiff  in  error  to  the  instruction  untenable.  Counsel 
tor  plaintiff  in  error  make  no  objection  to  the  giving  or 
refusal  of  any  other  instruction. 

The  judgment  is  affirmed. 
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Geo.  H.  Pollman  t.  Secord-Hopklns  Company. 

1.  Limitations — Rule  Where  an  Amended  Declaration  ie  Filed, — ^If  the 
08 use  of  action  stated  in  an  amended  deolaration  is  not  a  mere  re-state, 
ment  in  different  form  of  the  cause  of  action  stated  in  the  original  deolara- 
tion, bat  is  a  new  and  different  cause  of  action,  then  the  plea  of  the  stat- 
ute of  limitations  is  a  complete  bar  to  the  cause  of  action  stated  in  the 
amended  deolaration  if  it  appears  that  the  time  which  elapsed  from  the 
date  when  said  cause  of  action  accrued  to  the  plaintiff,  to  the  time  of  the 
filing  of  the  amended  deolaration  exceeds  the  time  allowed  by  the  statute. 

2.  Same — Where  an  Amended  Declaration  is  Filed  the  Identity  of  the 
Causes  of  Action  Must  he  Tested  by  the  Pleadings. — Where  the  question 
arises  whether  the  cause  of  action  stated  in  an  amended  deolaration  is  a 
separate  and  distinct  cause  of  action  from  that  stated  in  the  original 
declaration,  it  must  be  decided  solely  by  an  inspection  and  comparison  of 
the  original  and  amended  declarations. 

3.  Same—  Plea  of  the  Statute  of  Limitations  Sustained,  Where  an  Amended 
Declaration  was  Filed.-^The  court  discussed  the  original  and  amended 
declarations  filed  in  this  case  and  holds  that  the  undertaking  of  the  defend- 
ant alleged  in  the  original  declaration,  on  the  conditions  therein  stated, 
and  the  promise  alleged  in  the  amended  declaration  on  the  conditions 
therein  stated  are  essentially  different  undertakings  with  different  per- 
sons, at  different  times  and  on  materially  different  conditions,  and  are 
essentially  distinct  and  different  causes  of  action,  and  that  the  plea  of  the 
statute  of  limitations  presents  a  complete  defense  to  the  cause  of  action 
stated  in  the  amended  declaration. 

Trespass  on  the  Case  changed  to  Assampsit  by  amendment.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897.  Be- 
yersed.    Opinion  filed  January  6,  1898. 

RuNNELLS  &  BuRRY,  attomeys  for  appellant. 

AsAY  &  Clare  and  James  W.  Duncan,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  THE  Court.  ^ 

John  P.  Hopkins  and  Frederick  H.  Secord  com- 
menced an  action  on  the  case  against  appellant  October 
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26,  1891.     On  that  day  tliey  filed  a  declaration,  sub- 
stantially as  follows: 

''John  P.  Hopkins  and  Frederick  H.  Secord  com- 
plain of  George  M.  Pullman,  of  a  plea  of  trespass  on 
the  case,  and  thereupon  the  said  John  P.  Hopkins  and 
Frederick  H.  Secord,  by  W.  0.  Asay,  their  attorney, 
complain,  for  that  whereas  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  said  defend- 
ant,  as  hereinafter  mentioned,  the  said  defendant  was 
greatly  interested  financially  in  a  certain  corporation 
then  and  there  doing  '  business  in  said  county,  and 
known  as,  to  wit,  the  Pullman  Palace  Car  Company, 
in  which  said  company  and  its  enterprises  the  said 
defendant  then  and  there  invested  a  very  large  sum  of 
money,  to  wit,  one  million  dollars  and  upward,  and 
which  said  corporation  then  and  there  owned  and  con- 
trolled a  certain  property  or  place  called  'Pullman,'  then 
and  now  situated  in  said  county;  that  said  place 
'Pullman'  was  originally  constructed  as  a  village  in 
which  the  workmen,  who  were  then  and  now  engaged 
in  the  employ  of  said  company,  might  locate  their 
homes,  and  which  might  thus  become  a  great  source 
of  revenue  and  profit  to  said  company  as  well  as 
to  said  defendant.  That  said  company  erected  in 
said  'Pullman'  a  certain  building  known  as  the 
*  Arcade'  building,  which  said  building  then  and 
there  contained  a  large  number  of  stores  and  offices 
and  a  theatre,  and  which  building  was  designed  to  hold 
all  the  stores  and  offices  for  persons  doing  business  at 
said  'Pullman,'  and  from  which  said  stores  and  offices 
the  said  company  expected  to  realize  large  profits  by 
way  of  rents.  That  said  'Pullman,'  including  said 
*Arcade'  building,  was  built  by  said  company  on  or 
about,  to  wit,  A.  D.  1880;  and  from  thence  up  to  or 
about,  to  wit,  the  month  of  October,  A.  D.  1885,  said 
*Arcade'  building  had  been  substantially  unoccupied. 
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and  up  to,  to  wit,  said  October,  1885,  the  purposes  for 
which  it  had  been  built  had  totally  failed  because  up 
to  said  last  mentioned  date  all  tradesmen  who  had 
theretofore  engaged  in  business  in  said  'Arcade'  build- 
ing had  been  unable  to  made  the  same  pay ;  thus  caus- 
ing large  financial  loss  both  to  said  company  and  said 
defendant.  That  for  many  years,  prior  to  said  Octo- 
ber, 1885,  the  said  defendant  had  obtained,  and  then 
and  there  had,  the  entire  and  fullest  confidence  of  said 
plaintiffs  and  each  of  them,  and  was  then  and  there 
desirous  of  getting  said  plaintiffs  to  engage  in  business 
and  rent  from  said  company  certain  stores  in  said 
'Arcade'  building,  which  were  then  and  there  unoccu- 
pied, and  unproductive  to  said  defendant;  whereby,  by 
reason  of  renting  aforesaid  the  defendant  well  hoped  to 
make  said  unproductive  property  productive  and  profit- 
able to  himself-  and  said  company,  and  thus  increase 
the  rental  of  all  of  said  property  in  said  'Pullman.' 

"And  the  said  defendant,  on  or  about,  to  wit:  The 
month  of  October,  A.  D.  1885,  at  the  county  of  Cook 
and  State  of  Illinois,  aforesaid,  wrongfully  contriving 
to  carry  out  said  scheme  aforesaid,  requested  and  urged 
the  said  plaintiffs  to  raise  as  much  ready  money  as  they 
could  and  form  a  corporation,  which  the  said  defend- 
ant then  and  there  requested  the  said  plaintiffs  to  call 
the  'Arcade  Trading  Company,'  then  and  there  falsely 
alleging,  as  his  reason  for  such  request,  that  he,  the 
said  defendant,  greatly  desired  to  perpetuate  the  said 
name  of  'Arcade,'  and  permanently  identify  plaintiffs' 
business  therewith.  And  the  said  defendant  then  and 
there,  for  the  purpose  of  inducing  the  plaintiff  to  form 
the  corporation  and  lease  the  premises  as  aforesaid 
wrongfully  and  injuriously,  contriving  and  intending 
to  deceive,  defraud  and  injure  said  plaintiffs  in  this 
behalf,  then  and  there  falsely,  fraudulently  and  deceit- 
fully represented  and  assured  to  the  said  plaintiffs  that 
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if  they,  the  said  plaintiflfs,  would  form  the  corporation 
aforesaid,  and  engage  in  business  at  the  place  afore- 
said, that  he,  the  said  defendant,  personally,  would  see 
to  it  that  said  plaintiffs  should  have  as  many  stores  in 
said  building  as  they,  the  said  plaintiffs,  desired,  at  a 
rental  of  $100  per  month  for  each  and  every  store  so 
occupied  by  them.  And  the  said  defendant  then  and 
there  further  requested  that,  for  the  purpose  of  keep- 
ing the  other  tenants  in  said  building  ignorant  of  the 
terms  of  his  agreement  aforesaid,  he  desired  and  re- 
quested the  'Arcade  Trading  Company'  to  execute  a 
lease  of  the  first  stores  occupied  by  it  from  the  said 
•Pullman  Palace  Car  Company'  at  a  face  value  rental 
in  excess  of  said  $100  per  month  as  aforesaid,  where- 
upon heretofore,  to  wit:  On  the  day  and  year  last  afore- 
said, at  the  county  and  State  aforesaid,  the  said  plain- 
tiffs fully  confiding  in  the  said  representations,  asser- 
tions and  agreement  of  said  defendant,  at  the  special 
instance  and  request  of  said  defendant,  raised  all  the 
ready  money  they  could,  formed  a  corporation  known 
as  *The  Arcade  Trading  Company,'  the  stock  of  which 
then  and  there  was  and  now  is  substantially  all  owned 
and  controlled  by  said  plaintiffs,  and  then  and  there 
procured  said  'Arcade  Trading  Company'  to  execute  a 
lease  from  said  'Pullman  Palace  Car  Company,'  to  wit, 
at  a  face  value  rental  in  excess  of  said  $100  per  month 
per  store  as  aforesaid,  and  in  good  faith  purchased  a 
large  stock  of  goods,  to  wit,  of  the  value  of  $10,000, 
which  said  stock  of  goods  was  especially  adapted  to 
said  location  and  trade,  and  then  and  there  established 
the  business  aforesaid  at  the  place  aforesaid,  occupy- 
ing, in  the  first  instance,  to  wit,  two  of  said  stores, 
and  from  time  to  time  as  their  said  business  grew 
in  volume,  and  at  the  special  instance  and  request 
of  said  defendant,  the  said  plaintiffs  occupied  ad- 
ditional stores  in  said  'Arcade'  building.     And  from 
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thence  up  to  or  about,  to  wit,  December,  1889,  the 
said  plaintifiEs  worked  diligently  to  establish  and  did 
establish  and  create  a  large  and  prosperous  busi- 
ness at  the  place  aforesaid,  which  said  business, 
together  with  the  good  will  thereto  pertaining,  was 
then  and  there  of  great  value  to  wit,  $10,000,  to  said 
plaintiffs,  largely  because  of  its  said  location  and  trade 
therein  created.  That  from,  to  wit,  July,  1887,  until 
to  wit,  December,  1889,  the  said  defendant  utterly  re- 
gardless of  his  representations,  assertions  and  agree- 
ments aforesaid,  wrongfully  and  injuriously  refused  to 
return  or  make  good  any  sums  of  money  which  the 
said  'Arcade  Trading  Company'  or  the  said  plaintiffs 
had  paid  to  said  'Pullman  Palace  Car  Company'  as 
rent  for  the  premises  in  said  'Arcade'  building  in  ex- 
cess of  the  amount  of  $100  per  month  per  store  as  agreed 
upon  aforesaid,  and  which  said  amount  paid  to  said 
'Pullman  Palace  Car  Company'  in  excess  as  aforesaid, 
amounted  to  a  large  sum  of  money,  to  wit,  $10,000, 
although  the  said  defendant  has  frequently  been  re- 
quested to  do  so;  but  on  the  contrary,  the  said  defend- 
ant from,  to  wit,  July,  1887,  until  to  wit,  December, 
1889,  wrongfully  and  injuriously  tried  in  every  way 
possible  to  compel  the  said  plaintiffs  to  give  up  posses- 
sion of  the  store  so  occupied  by  them  in  said  'Arcade' 
building  as  aforesaid,  and  move  away  therefrom,  in 
order  that  the  said  stores,  which  had  been  rendered  of 
great  value,  to  wit,  of  the  value  or  $10,000,  by  reason 
of  plaintiffs  having  conducted  a  successful  business 
therein,  might  revert  back  to  said  defendant  and  said 
'Pullman  Palace  Car  Company,'  together  with  the 
good  will  and  trade  therein  established.  That  soine- 
time  in,  to  wit,  October,  1889,  said  defendant,  wrong- 
fully and  injuriously  contriving  and  conspiring  in  the 
premises  to  compel  the  caid  plaintiffs  to  quit  and  ren- 
der up  possession  of  said  stores,  procured  the  said  com- 
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pany  to  notify  said  plaintiffs  and  said  'Arcade  Trading 
Company'  that  it  had  terminated  the  lease  aforesaid, 
and  otherwise  force  said  plaintiffs  to  give  dp  said  stores 
and  leave  said  *  Pullman;'  which,  in,  to  wit,  Decem- 
ber, 1881>,  said  plaintiffs  were  forced  to  do,  by  means 
whereof  all  the  said  several  sums  of  money  expended 
by  the  said  plaintiffs  in  forming  the  said  *  Arcade  Trad- 
ing Company,'  in  building  up  its  business  and  good 
will,  in  payments  of  the  said  *  Pullman  Palace  Car 
Company,'  of  the  excess  of  rent  as  aforesaid,  of  the 
large  sums  of  money  laid  out  and  expended  by  the 
plaintiffs  in  removing  their  said  large  stock  of  goods 
to  where  the  same  now  is,  and  which  is  now,  because 
of  the  change  of  location,  greatly  depreciated  in  value, 
to  the  extent,  to  wit,  of  $10,000,  all  of  which  has  be- 
come wholly  lost  to  the  said  plaintiffs,"  etc. 

To  the  foregoing  declaration  the  defendant  pleaded 
the  general  issue. 

'  January  25,  1896,  on  motion  of  attorneys  for  the 
plaintiffs,  the  form  of  action  was  changed  from  case  to 
assumpsit,  and  leave  was  given  to  the  plaintiffs  to  file 
an  amended  declaration,  and  January  27,  1896,  the 
plaintiffs  filed  a  declaration  substantially  as  follows  : 

"And^now  comes  the  said  plaintiff,  the  Secord-Hop- 
kins  Company,  a  corporation  existing  and  doing  busi- 
ness under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  and  formerly  named  The  Arcade  Trading 
Company,  by  W.  C.  Asay  and  Duncan  &  Gilbert,  its 
attorneys,  and  by  leave  of  court  first  had  and  obtained, 
files  herein  the  following  amended  declaration  and  com- 
plains of  the  said  defendant,  George  M.  Pullman,  of  a 
plea  of  trespass  on  the  case  on  promises. 

**For  that  whereas,  before  and  on,  to  wit,  the  first 
day  of  July,  A.  D.  1887,  and  during  all  the  times  here- 
inafter mentioned  at,  to  wit,  the  county  aforesaid,  the 
said  defendant  was  greatly  interested  pecuniarily  and 
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financially  as  a  stockholder  in  and  as  the  president  of 
a  certain  corporation  at,  before  and  during  the  times 
aforesaid  doing  business  in  said  county  and  known  as 
Pullman's  Palace  Car  Company;  that  said  defendant 
then  and  there  and  during  all  the  times  afoi'esaid  had 
and  held  invested  in  said  last  named  company  and  the 
enterprises  by  it  then  and  there  owned  and  carried  on, 
a  very  large  sum  of  money,  to  wit,  the  sum  of  $1,000,000 
and  upwards;  that  said  Pullman's  Palace  Car  Company 
then  and  there  owned  and  controlled  a  certain  property 
and  place  called  'Pullman,'  then  and  now  situated  in 
said  county  of  Cook;  that  said  Pullman's  Palace  Car 
Company  before  said  time  and  on,  to  wit,  the  first  day 
of  October,  A.  D.  1885,  had  erected  and  then  and  there 
controlled  at  said  place  called  'Pullman'  a  certain 
extensive  building  then  and  there  known  as  the  'Arcade' 
building,  which  said  building  then  and  there  contained 
a  large  number  of  rooms  for  stores  and  offices  and  a 
theatre,  which  said  stores  and  offices  the  said  Pullman's 
Palace  Car  Company  then  and  th^re  held  and  owned 
for  the  pui-pose  of  renting  to  persons  and  tenants  as  and 
for  offices  and  stores  aforesaid ;  and  the  plaintiff  avers 
that  at  and  for  along  time  prior  to  the  said  time  when, 
etc.,  many  of  said  store  rooms,  to  wit,  four  of 'the  said 
store  rooms,  were  and  had  been  vacant  and  unoccupied 
and  produced  no  jrent  or  profit  to  the  said  Pullman's 
Palace  Car  Company,  to  the  great  loss  of  said  Pullman's 
Palace  Car  Company,  and  of  said  defendant,  so  inter- 
ested financially  and  as  president  as  aforesaid  therein ; 
and  plaintiff  avers  that  at  and  before  the  said  term 
when,  etc.,  the  said  Pullman's  Palace  Car  Company 
had  prepared  and  then  and  there  kept  a  list  or  schedule 
of  rental  rates  of  the  several  stores  and  offices  in  said 
'Arcade'  building,  in  which  list  or  schedule  was  set  out 
and  shown  the  monthly  and  yearly  rate  of  rental  upon 
each  of  said  store  rooms,  and  that  the  monthly  rate  of 
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rent  upon  each  of  four  of  said  stores  hereinafter  men- 
tioned according  to  Said  list  and  schedule  was  in  excess 
of  the  sum  of  one  hundred  dollars,  to  wit,  of  the  sum 
respectively  of  one  hundred  and  fifty  dollars,  one  hun- 
dred and  thirty-three  and  one  third  dollars,  one  hun- 
hundred  and  sixteen  and  two  thirds  dollars,  and  one 
hundred  and  fifty  dollars ;  and  plaintiflE  avers  that  on 
and  from,  to  wit,  the  first  day  of  July,  A.  D,  1885,  the 
Arcade  Trading  Company  was  a  corporation  duly  and 
regularly  organized  under  and  by  virtue  of  the  laws  of 
the  State  of  Illinois,  and  that  such  corporation  con- 
tinued to  exist  and  do  business  under  the  said  name  of 
the  Arcade  Trading  Company  until,  to  wit,  the  first 
day  of  May,  A.  D.  1889,  and  that  on,  to  wit,  said  last 
named  date  the  name  of  said  Arcade  Trading  Company 
was,  conformably  to  the  provisions  of  the  statutes  of 
Illinois  in  such  cases  made  and  provided,  changed  to 
the  Secord-Hopkins  Company,  the  present  name  of 
the  plaintiff  herein,  and  so  the  plaintiff  avers  that  the 
said  Arcade  Trading  Company  and  the  plaintiff,  the 
Secord-Hopkins  Company,  are  one  and  the  same. 

*'And  plaintiff  avers  that  before  and  on,  to  wit,  the 
first  day  of  January,  A.  D.  1887,  it  was  in  the  posses- 
sion and  occupancy  of  said  four  store  rooms  under 
agreement  between  .plaintiff  and  said  defendant  that  it, 
the  plaintiff,  should  enter,  use  and  occupy  said  stores 
as  the  tenant  of  said  Pullman's  Palace  Car  Company 
under  a  letting  from  said  last  named  company,  and 
should  actually  pay  said  Pullman's  Palace  Car  Com- 
pany as  monthly  rent  therefor  the  sum  of  $100  for  each 
of  said  four  stores  so  long  as  it,  the  plaintiff,  might 
continue  to  occupy  the  same,  but  that  according  to  the 
terms  of  the  said  letting  by  said  Pullman's  Palace  Car 
Company,  to  the  plaintiff,  the  rent  named  to  be  paid 
monthly  to  said  Pullman's  Palace  Car  Company,  by 
the  plaintiff  for  said  stores  respectively,  would  be  the 
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said  respective  monthly  rates  as  fixed  by  said  list  or 
schedule,  as  aforesaid,  and  that  he,  the  said  defendant, 
in  consideration  of  plaintifiE  occupying  and  paying  rent 
for  said  stores  in  manner  aforesaid,  would  adjust 
monthly  with  said  Pullman's  Palace  Car  Company  the 
difference  between  the  amount  of  said  monthly  rent  so 
to  be  actually  paid  by  plaintiff  as  aforesaid,  at  the  rate 
of  $100  per  month  for  each  of  said  stores,  and  the 
amount  of  said  monthly  rent  according  to  said  list  and 
schedule,  and  would  in  all  things  protect  and  save  the 
plaintiff  from  all  liability  for  said  difference ;  and  plain- 
tiff avers  that  under  said  agreement  with  defendant,  it, 
on,  to  wit,  the  first  day  of  January,  A.  D.  1887,  en- 
tered into  and  occupied  said  four  stores  and  paid  rent 
therefor  to  said  Pullman's  Palace  Car  Company  at  the 
rate  of  $100  per  month  for  each  one  of  said  stores,  and 
continued  so  to  do  down  to  and  until,  to  wit,  the  first 
day  of  June,  A.  D.  1887. 

*'And  plaintiff  avers  that  on,  to  wit,  the  first  day  of 
July,  A.  D.  1887,  and  while  the  plaintiff  was  so  in  the 
occupancy  of  said  four  stores  the  defendant  agreed  to 
and  with  the  plaintiff  that  if  it,  the  plaintiff,  would  pay 
to  the  Pullman's  Palace  Car  Company  the  sum  of,  to 
wit,  $750,  and  also  pay  to  the  Pullman's  Palace  Car 
Company  paonthly,  from,  to  wit,  the  first  day  of  June, 
A.  D.  1887,  rent  for  said  four  stores,  so  long  as  it 
might  continue  to  occupy  the  same,  at  and  according 
to  the  said  monthly  rates  fixed  respectively  for  said 
four  stores  by  said  schedule  and  list,  that  he,  the  said 
defendant,  would  pay  to  said  plaintiff  the  said,  sum  of 
$750,  and  would  also  pay  to  the  plaintiff  the  difference 
between  the  amount  of  the  said  monthly  rent  of  said 
four  stores  at  the  said  list  and  schedule  rates  and  the 
amount  of  such  monthly  rent  of  said  four  stores  at  the 
rate  of  $100  per  month  for  each  of  said  stores,  so  long 
as  plaintiff  might  continue  to  occupy  the  same,  and 
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pay  the  monthly,  rent  as  aforesaid  according  to  said 
list  and  schedule  rates.  And  plaintiflE  avers  that  it,  the 
plaintiff,  then  and  there,  and  in  pursuance  of  said 
agreement  with  defendant,  paid  and  caused  to  be  paid 
to  the  said  Pullman's  Palace  Car  Company  the  said 
sum  of  $750,  and  occupied  said  four  stores  from,  to 
wit,  the  first  day  of  June,  A.  D.  1887,  continu- 
ously down  to  and  including  to  wit,  the  month  of 
November,  A.  D.  1889,  and  during,  all  that  time 
paid  to  the  said  Pullman's  Palace  Car  Company, 
monthly,  rent  for  said  four  stores  at  the  said  list 
and  schedule  rates  per  month,  in  all  things  as  by 
said  agreement  between  defendant  and  plaintiff  was 
provided  and  agreed;  and  plaintiff  avers  that  the  dif- 
ference between  the  amount  of  rent  monthly,  of  said 
four  stores  as  shown  by  said  list  and  schedule  and  the 
amount  of  rent  therefor  at  the  rate  of  $100  per  month 
for  each  of  said  stores  was  and  is  the  sum  of  $150; 
whereby  and  by  means  of  the  premises,  the  defendant 
then  and  there  became  and  was  liable  to  pay  to  the 
plaintiff  the  sum  of  $150  for  each  and  every  month  for 
which  plaintiff  occupied  said  stores  and  paid  monthly 
rent  as  aforesaid  at  said  list  and  schedule  rate,  together 
with  said  sum  of  $750;  and  being  so  liable,  the  defend- 
ant promised  the  plaintiff  to  pay  it  the  said  sums  of 
money  when  thqreunto  requested." 

A  demurrer  of  defendant  to  the  amended  declara- 
tion, assigning,  among  other  causes  of  demurrer,  that 
the  causes  of  action  stated  in  the  amended  declaration 
occurred  more  than  five  years  prior  to  the  filing  of  the 
same,  was  overruled,  and  April  16,  1896,  the  defend- 
ailt  pleaded  the  general  issue  and  six  special  pleas  to 
the  amended  declaration,  among  which  was  a  plea  of 
the  statute  of  limitations,  viz.,  that  the  causes  of  action 
in  the  amended  declaration  did  not  accrue  to  the  plain- 
tiff within  five  years  before  the  commencement  of  the 
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suit.  Issues  were  made  upon  these  pleas,  and  the  jury 
found  for  the  plaintiff,  and  assessed  the  damages  at 
the  sum  of  $5,100,  and  judgment  was  entered  on  the 
verdict. 

The  court  refused  to  give  the  following  instruction 
asked  by  the  defendant: 

*'The  jury  are  instructed  that  under  the  law  and 
the  evidence  in  this  case  the  cls^ims  of  the  plaintiff,  the 
Secord-Hopkins  Company,  against  the  defendant, 
George  M.  Pullman,  as  set  forth  in  the  declaration  in 
this  cause,  are  barred  by  lapse  of  time,  and  that  the 
jury  must  return  a  verdict  in  favor  of  the  defendant.'' 

The  amended  declaration  having  been  filed  January 
27,  1896,  if  the  cause  of  action  stated  therein  is  not  a 
mere  restatement,  in  different  form,  of  the  cause  of 
action  stated  in  the  original  declaration,  but  is  a  new 
and  different  cause  of  action,  and  accrued  to  the  plain- 
tiff more  than  five  years  before  the  filing  of  the 
amended  declaration,  then  the  plea  oE  the  statute  of 
limitation  was  a  complete  bar  to  the  cause  of  action 
stated  in  that  declaration. 

In  Chicago,  B.  &  Q.  R.  R.Co.  v.  Jones,  149  III.  361, 
397,  the  court  say:  ''Where  the  amendment  intro- 
duces a  new  or  different  cause  of  action,  it  is  treated 
as  a  fresh  suit,  begun  at  the  time  when  such  amend- 
ment is  filed,  and  the  statute  is  asserted  at  that 
point." 

Fish  V.  Farwell,  160  111.  236,  247,  and  cases  cited. 

Such  being  the  law,  if  the  amended  declaration 
states  a  new  and  distinct  cause  of  action,  the  flliqg  of  it 
is  to  be  regarded  as  the  commencement  of  a  suit  for  the 
cause  of  action  so  stated  in  it.  The  question  therefore 
is,  whether  the  cause  of  action  stated  in  the  amended 
declaration  is  a  separate  and  distinct  cause  of  action 
from  those  stated  in  the  original  declaration.  This 
question  must  be  determined  solely  by  inspection  and 
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comparisons  of  the  origiDal  and  amended  declarations. 

In  Fish  V.  Farwell,  supra^  the  court  say:  '*The 
allegations  contained  in  the  original  declaration,  and 
also  those  found  in  the  additional  counts,  are  in  the 
record  of  the  very  cause  that  is  before  the  court  for 
adjudication.  In  the  nature  of  things,  there  are  no 
extrinsic  facts  by  which  they  are  to  be  explained. 
They  lie  open  to  the  court,  and  are  subject  to  its 
inspection  and  consideration,  and  the  court  must 
determine,  as  a  question  of  law,  whether  the  causes  of 
action  appearing  in  the  additional  or  amended  plead- 
ings are  separate  and  distinct  causes  of  action  from 
those  originally  declared  upon,  or  mere  restatements, 
in  different  form,  of  the  same  causes  of  action  declared 
upon  in  the  original  declaration.''     lb.  243. 

The  original  declaration  corresponds  with  the  sum- 
mons in  naming  as  the  plaintiffs  John  P.  Hopkins  and 
Frederick  H.  Secord,  as  individuals,  against  the 
defendant.  It  is  framed  in  case  for  deceitful  and 
fraudulent  representations,  and  the  damages  are 
alleged  to  be  to  the  plaintiffs,  Hopkins  and  Secord,  as 
individuals.  The  only  undertaking  of  the  defendant 
alleged  in  that  declaration  is  alleged  to  have  been  made 
with  the  plaintiffs  as  individuals,  and  is  thus  stated: 
**That  if  they,  the  said  plaintiffs,  would  form  the  cor- 
poration aforesaid,  and  engage  in  the  business  at  the 
place  aforesaid,  that  he,  the  said  defendant,  person- 
ally, would  see  to  it  that  said  plaintiffs  should  have  as 
many  stores  in  said  building  as  they,  the  said  plaintiffs, 
desired,  and  for  as  long  a  time  as  they,  the  said  plain- 
tiffs desired,  at  a  rental  of  $100  per  month  for  each  and 
every  store  so  occupied  by  them."  The  time  of  this 
undertaking  is  alleged  to  have  been  in  October,  1885, 
and  prior  to  the  organization  of  the  Acade  Trading 
Company. 

It  is  averred    that  the  defendant,  at  the  time  of 
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of  the  alleged  undertaking  by  him,  was  largely  inter- 
ested in  the  Pullman  Palace  Car  Company,  and 
that  said  company  owned  the  Arcade  building  in 
which  the  stores  in  question  were  situated,  but  it  is 
not  averred  that  the  defendant  had  any  official  position 
in  the  Pullman  Palace  Car  Company,  6r  any  authority 
to  lease  the  stores  in  question,  or  make  any  contract  in 
regard  to  them.  The  statement  is,  **that  he,  the  said 
defendant,  personally ,  would  see  to  it,"  etc.  The 
alleged  undertaking  of  the  defendant,  interpreted  most 
favorably  for. the  plaintiffs,  is  that  he  undertook,  on 
the  conditions  mentioned,  to  use  his  influence  with  the 
Pullman  Palace  Car  Company  to  procure,  and  would 
procure,  the  consent  of  that  company, that  the  then  plain- 
tiffs might  occupy  as  many  stores  in  the  Arcade  building 
as  they  might  desire  to  occupy,  and  for  as  long  a  time 
as  they  might  desire  to  occupy  them,  at  a  rental  of  $100 
per  month  for  each  store. 

It  is  averred  in  the  amended  declaration  that  the 
Arcade  Trading  Company  about  May  1,  1889,  changed 
its  name  to  the  Secord-Hopkins  Company.  The 
amended  declaration,  filed  in  the  name  of  the  Secord- 
Hopkins  Company,  as  plaintiff,  counts  on  a  promise 
alleged  to  have  been  made  t<y  that  company  July  1, 
1887,  and  avers  as  follows: 

**And  plaintiff  avers  that  on,  to  wit,  the  first  day  of 
July,  A.  D.  1887,  and  while  the  plaintiff  was  so  in  the 
occupancy  of  said  four  stores  the  defendant  agreed  to 
and  with  the  plaintiff  that  if  it^  the  plaintiffs  would  pay 
to  the  Pullman  Palace  Car  Company  the  sum  ofj  to  witj 
$750  y  and  also  pay  to  the  Pullman  Palace  Ca/r  Company 
monthly  from^  to  wit^  the  first  day  of  June,  A.  D.  1887 j 
rent  for  said  four  stores ^  so  long  as  it  might  continue  to 
occupy  the  same^  at  and  according  to  the  said  monthly 
rates  fixed  respectively  for  said  four  stores  by  said  sched- 
ule and  lists  that  he,  the  said  defendant,  would  pay  to 
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said  plaintiff  the  said  sam  of  $750,  and  would  also  pay 
to  the  plaintiflE  the  difference  between  the  amount  of 
the  said  monthly  rent  of  said  four  stores  at  the  said 
list  and  schedule  rates,  and  the  amount  of  such  monthly 
rent  of  said  four  stores  at  the  rate  of  $100  per  month 
for  each  of  said  stores,  so  long  as  plaintiff  might  con- 
tinue to  occupy  the  same,  and  pay  the  monthly  rent  as 
aforesaid  according  to  said  list  and  schedule  rates." 

Here  we  have  an  express  promise  by  the  appellant, 
July  1,  1887,  to  the  Secord-Hopkins  Company,  a  cor- 
poration, that  if  said  corporation  would  pay  to  the 
Pullman  Palace  Car  Company  $750,  and  also  pay 
thereafter,  to  said  company,  monthly  tent  for  each 
store  from  June  1,  1887,  at  the  company's  schedule 
rates,  he,  appellant,  would  repay  to  said  corporation 
$750,  and  also  the  difference  between  the  Pullman 
Company's  schedule  rates  and  $100  per  month  for  each 
store,  etc.  This  is  the  promise  on  which  appellee's 
counsel  say,  in  their  argument,  the  suit  was  brought, 
and  on  which  they  reply. 

Appellant's  undertaking,  as  stated  in  the  original 
declaration,  was,  as  we  have  seen,  with  Hopkins  and 
Secord  individually,  before  the  organization  of  the 
Arcade  Company,  and  •was  that  he  would  procure  the 
consent  of  the  Palace  Car  Company  to  the  occupancy 
of  the  stores  by  the  plaintiffs,  Hopkins  and  Secord,  at 
a  certain  rental. 

The  original  declaration  further  avers  that  the  under- 
taking of  the  defendant  was  on  the  condition  **if  they, 
the  plaintiffs,  would  form  the  corporation  aforesaid, 
and  engage  in  business  at  the  place  aforesaid,  that  he, 
the  said  defendant,  personally,  would  see  to  it,"  etc. 

We  think  it  clear  that  the  undertaking  of  the  de- 
fendant with  Secord  and  Hopkins  alleged  in  the 
original  declaration,  on  the  conditions  therein  stated, 
and  the  promise  alleged  in  the  amended  declaration  to 
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have  been  made  to  the  Secord-Hopkins  Company,  on 
the  conditions  in  the  latter  declaration  stated,  are 
essentially  different  undertakings  with  different  per- 
sons, at  different  times,  and  on  materially  different 
conditions,  and  (conceding  that  the  original  declara- 
tion states  a  good  cause  of  action)  are  essentially 
distinct  and  different  causes  of  action.  Had  the  under- 
taking stated  in  the  original  declaration  been  with, 
and  the  promise  stated  in  the  amended  declaration  to, 
the  same  party,  the  conclusion  would  be  the  same. 
The  court  has  held  causes  of  action,  stated  in  original 
and  amended  declarations,  distinct  and  separate  in 
cases  much  more  favorable  for  the  plaintiff  than  is  the 
present  case  for  the  appellee.  Illinois  C.  R.  R.  Co.  v. 
Cobb  et  al.,  64  111.  128;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Jones,  149  lb.  361;  Phelps  v.  Ill,  C.  R.  R.  Co.,  94 
lb.  548;  Eylenfeldt  v.  111.  Steel  Co.,  165  111.  185. 

Appellee's  counsel  have  cited  a  number  of  cases, 
none  of  which  has  any  application  to  the  question 
whether  different  causes  of  action  are  stated  in  the 
original  and  amended  declarations. 

Citizens'  Gas  L.  Co.  v.  Granger  et  al.,  118  111.  266; 
Flower  v.  Brumbach,  131  lb.  646;  and  Rockford  R.  I. 
&  St.  L.  R.  R.  Co.  V.  Beckemeier,  72  lb.  267,  merely 
hold  that  the  form  of  action  may  be  changed  before 
judgment. 

In  Thomas  v.  Fame  Ins.  Co.,  118  111.  91,  an  action 
was  brought  on  an  insurance  policy  in  the  name  of 
Thomas  for  the  use  of  Joseph  and  Henry  Mann.  By 
leave  of  court  the  Manns  were  substituted  as  plain- 
tiffs, but  it  does  not  appear  that  the  declaration  was 
otherwise  changed,  and  the  presumption  is  that  it 
appeared  from  the  declaration  that  the  obligation  of 
the  defendant  was  to  the  substituted  plaintiffs. 

Pennsylvania    Co.    v.   Sloan,   125    111.   72,   merely 
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holds  that  if  a  party  is  sued  by  a  wroug  name,  he  can 
avail  of  the  error  only  by  plea  in  abatement. 

Teutonia  L.  Ins.  Co.  v.  Mueller,  77  111.  22,  was 
assumpsit  by  the  administrator  of  the  assured  against 
the  insurance  company,  and  a  demurrer  having  been 
sustained  to  the  declaration,  the  widow  and  heirs  of 
the  assured  were,  by  leave  of  court,  substituted  as 
plaintiffs.  Thid  was  the  only  change  made,  and  the 
inference  is  that  it  appeared  from  the  declaration,  and 
was  the  ground  of  the  demurrer,  that  the  obligation  of 
the  insurance  company  was  to  the  widow  and  heirs, 
and  not  to  the  personal  representatives  of  the  deceased. 
There  was  not  even  a  restatement  of  the  cause  of 
action. 

In  Chandler,  Receiver,  v.  Frost,  88  111.  559,  the 
action  was  assumpsit  to  recover  the  amount  of  a  sub- 
scription for  stock.  An  amendment  was  allowed  sub- 
stituting the  Lamar  Insurance  Company,  whose  receiver 
Chandler  was,  as  plaintiff  instead  of  Chandler.  There 
was  no  change  of  the  cause  of  action. 

Nor  was  there  any  change  of  the  cause  of  action  in 
Challenor  v.  Niles,  78  111.  78;  McDowell  v.  Town  et  al., 
90  111.  359;  Honore  v.  Wilshire,  109  lb.  103;  Madderom 
V.  Heath  &  M.  Mfg.  Co.,  35  111.  App.  588;  or  Zipp  v. 
Uhland,  30  lb.  280,  cited  by  appellee's  counsel. 

In  McCall  v.  Lee,  120  111.  261,  also  cited  by  appel- 
lee's counsel,  the  court  permitted  an  amendment  to  be 
made  to  a  claim  against  an  estate  by  changing  the 
name  of  the  claimant  after  the  time  limited  for  filing 
claims  had  expired.  Held  proper,  the  court  saying: 
^ 'In  this  case  the  amendment  did  not  make  a  new  cause 
of  action.  The  claim,  as  originally  filed,  was  for  the 
amount  of  certain  notes  and  other  property  turned 
over  by  appellee  to  Mrs.  Duire,  in  her  lifetime. 
After  the  substitution  of  appellee's  name,  the  claim  was 
still  for  the  same  notes  and  property.    April  11,  1881, 
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the  day  on  which  it  was  filed,  was  within  the  two 
years.  When  no  new  cause  of  action  is  introduced, 
courts  will  allow  amendments  liberally  for  the  purpose 
of  avoiding  the  running  of  the  statute.'' 

Eothschild  v.  Bruschke,  33  111.  App.  282,  certainly 
does  not  support  appellee's  contention.  In  that  case 
suit  was  properly  commenced  on  a  promissory  note  in 
the  names  of  the  indorsees  thereof,  who,  pending  the 
suit,  transferred  the  note  by  re-indorsement,  to  their 
immediate  indorser,  when  a  new  declaration  was  filed 
in  the  name  of  the  latter  as  plaintiff.  Held,  that  the 
new  plaintiff  could  not  recover,  she  not  having  had  title 
when  the  suit  was  commenced. 

The  plea  of  the  statute  was  sustained  by  the  evidence 
for  the  plaintiff,  which  was,  that  the  promise  averred 
in  the  amended  declaration,  filed  January  27, 1896,  and 
on  which  appellee's  counsel  say  they  rely,  was  made  in 
June  or  July,  1887,  Hopkins  testified  that  his  last 
conversation  •  with  defendant  in  reference  to  the 
alleged  agreement  was  August  1,  1888,  and  Secord 
testified  that  his  last  conversation  with  defendant  was 
in  July  or  August  1888. 

We  think  it  is  too  plain  to  require  argument,  that 
the  Secord-Hopkins  corporation  can  not  recover  on  the 
undertaking  or  agreement  of  the  defendant  alleged  in 
the  original  declaration,  made,  as  heretofore  stated, 
with  Hopkins  and  Secord  as  individuals,  prior  to  the 
incorporation  of  the  Arcade  Trading  Company,  and  on 
the  conditions  that  they,  Hopkins  and  Secord,  would 
form  that  corporation,  and  would  engage  in  business 
at  the  Arcade  building.  In  the  nature  of  things,  a 
proposition  made  to  individuals  on  the  condition  prec- 
edent that  they  will  form  a  corporation,  can  not  be 
regarded  as  a  proposition  to  the  yet  unborn  corpora- 
tion. 

Much  stress  is  laid  by  appellee's  counsel  on  the 
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alleged  fact  that  Seeord  aiid  Hopkins  owned  nearly  all 
the  stock  of  the  Arcade  Trading  Company  and  its  suc- 
cessor, the  Seeord -Hopkins  Company.  The  distinction 
between  stockholders  in  a  corporation  and  the  corpor- 
ation, even  though  they  own  or  control  all  the  shares 
of  the  capital  stock,  is  so  well  settled  that  it  may  be 
regarded  as  fundamental.  Cook  on  Stock  and  Stock- 
holders, etc.  (3  Ed.),  Sees.  6,  11;  Button  v.  Hoff- 
man, 61  Wis.  20;  McTighe  v.  Macon,  etc.,  Co.,  33  L. 
R.  A.  802;  Home  Nat.  Bank  v.  Waterman,  134  111. 
461. 

A  stockholder  is  not,  by  reason  of  being  such,  even 
an  agent  of  the  corporation.  Morawetz  on  Corp.,  Sec. 
238. 

The  time  when  the  prgmise  alleged  in  the  amended 
declaration  was  made,  having  been  shown  by  the  evi- 
dence of  appellee  to  be  June  or  July,  1887,  and  there 
being  no  conflicting  evidence  as  to  the  time,  appellant's 
plea  of  the  statute  was  fully  proved.  The  verdict  was 
contrary  to  the  evidence,  and  should  have  been  for  the 
appellant,  and  the  overruling  appellant's  motion  for  a 
new  trial  was  error. 

Had  appellant  stood  by  his  instruction,  before 
quoted,  instead  of  waiving  it  by  asking  other  instruc- 
tions on  the  merits,  we  would  have  no  hesitation  in 
saying  that  it  should  have  been  given.  This  being  de- 
cisive of  the  appeal,  we  omit  consideration  of  other 
assignments  of  error.  The  appellant  having  departed 
this  life  pending  the  appeal,  and  his  executors  having 
been  substituted  as  appellants,  it  is  suggested  by  ap- 
pellee's counsel  that  if  the  judgment  is  reversed,  it 
would  be  useless  to  remand  the  cause,  in  view  of  the 
statutory  provisions  in  relation  to  evidence.  The 
cause,  therefore,  will  not  be  remanded.  The  judginent 
is  reversed. 

Mjbl.  Justice  Sears  dissents. 
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SS    616| 

1.  Pbacticb — Waiver  of  Objections  by  Going  to  Trial  on  the  Merits, — 
Where  amotion  to  vacate  a  judgment  by  confession  is  overruled,  but  leave 
is  granted  to  plead,  a  defendant  waives  all  objections  to  the  overruling  of 
the  motion  to  vacate  by  pleading  and  going  to  trial  on  the  merits. 

2.  Same — Affidavits  in  Support  of  a  Motion  Should  be  Preserved  in  the 
Bill  of  Exceptions. — The  evidence  given  in  support  of  a  motion  should  be 
preserved  in  a  bill  .of  exceptions.  Affidavits  inserted  in  the  record  by 
the  clerk  can  not  be  considered. 

3.  Same — Filing  Additional  Fleas. — Where  an  application  for  leave  to 
file  a  new  plea  is  made  when  a  case  is  called  for  trial  it  is  a  matter  resting 
in  the  discretion  of  the  trial  court  whether  the  leave  should  be  granted,  and 
the  court  holds  that  under  the  circumstances  of  this  case  there  was  no 
abuse  of  that  discretion  in  refusing  to  grant  leave. 

4.  Same — Proof  Required  in  a  Suit  on  a  Promissory  Note  under  a  Plea  of 
the  General  Issue  Verified. — In  a  suit  agafnst  an  individual  on  a  promissory 
note,  it  is  only  incumbent  on  the  plaintiff  under  a  plea  of  the  general  issue 
verified,  to  prove  the  genuineness  of  the  signature  of  the  defendant,  and 
this  court  does  not  perceive  why  the  rule  should  be  different  where  the 
defendant  is  a  corporation. 

5.  PLiEading — Facts  Showing  Fraud  Should  be  Pleaded. — A  plea  averring 
fraud  in  general  terms,  merely  as  a  conclusion,  without  averring  any 
facts  from  which  that  conclusion  can  be  deduced  is  clearly  bad. 

6.  Corporations — Execution  of  Promissory  Notes  by — Presumptions  in 
Regard  to. — When  a  promissory  note  and  warrant  of  attorney  to  confess 
judgment  are  executed  in  the  name  and  under  the  seal  of  a  corporation,  it 
will  be  presumed  that  such  instruments  were  executed  by  the  authority  of 
the  corporation. 

7.  Instructions — Should  be  Construed  Together. — Phrases  in  an  in- 
struction should  be  considered  in  connection  with  the  remainder  of  the 
instruction  and  in  view  of  other  instructions  forming  a  part  of  the  same 
series. 

Assnmpsit^  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County ;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January 
6,  1898. 

Otto  Gbesham,  attorney  for  appellant. 

Tenney,  McConnell,  Coffeen  &  Hakding,  attorneys 
for  appellee. 
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Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  THE  Court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  County  affirming,  in  substance,  a  former 
judgment  by  confession  on  a  promissory  note,  with 
warrant  of  attorney  to  confess  judgment,  of  date  June 
13,  1896,  for  the  sum  of  $5,600,  with  interest  at  the 
rate  of  six  per  cent  per  annum,  payable  to  the  order  of 
George  A.  Puller,  thirty  days  after  the  date  thereof, 
and  purporting  to  have  been  executed  by  the  Anderson 
Transfer  Company,  by  Frank  S.  Rolfe,  president  and 
treasurer,  with  the  corporate  seal  of  the  company  thereto 
attached.  February  12, 1897,  a  judgment  by  confession 
was  entered  on  said  note  in  the  Superior  Court,  for  the 
sum  of  $5,874  in  favor  of  appellee  and  against  appel- 
lant. February  15,  1897,  a  motion  was  made  by 
appellant,  by  its  attorney,  and  also  by  one  Hadley  W. 
Smith,  pui-porting  to  act  as  receiver  of  the  Anderson 
Transfer  Company,  to  vacate  the  judgment,  and  Feb- 
ruary 26,  1897,  the  motion  to  vacate  was  overruled  and 
the  defendant  was  given  leave  to  plead,  the  judgment 
to  stand  as  security.  The  declaration  was  in  assumpsit 
and  contained  a  special  count  on  the  note  and  the  com- 
mon counts.  Appellant  pleaded  the  general  issue  veri- 
fied by  the  affidavit  of  its  secretary  and  want  of  con- 
sideration, alleging  in  the  latter  plea  that  the  note 
represented  the  individual  indebtedness  of  Frank  S. 
Rolfe,  and  not  the  indebtedness  of  appellant.  The 
jury  found  the  issues  for  the  plaintiff  by  their  general 
verdict,  and  returned  the  following  answers  to  the  fol- 
lowing special  interrogatories,  which  were  submitted  to 
them  on  appellant's  motion: 

Q.  **Did  George  A.  Fuller  on  or  about  June  13, 
1894,  loan  to  Frank  S.  Eolfe,  personally,  the  sum  of 
$5,000!'^ 

A.     '*No." 
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Q.  ''Are  not  the  $5,000  represented  by  the  check 
for  that  amount,  given  by  George  A.  Fuller  to  Frank 
S.  Rolfe,  the  debt  of  said  Rolfe  and  not  the  debt  of  the 
Anderson  Transfer  Company !'' 

A.     ''No." 

Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  made  by  appellant,  and  overruled  by  the  court, 
and  judgment  was  entered  on  the  verdict  April  10, 
1897,  in  substance  affirming  the  judgment  of  February 
12,  1897,  from  which  judgment  of  April  10,  1897,  ap- 
pellant appealed. 

Appellant's  attorney  contends  that  the  court  erred 
in  overruling  the  motion  to  vacate  the  judgment  of 
February  12,  1897.  If  this  was  error,  ^t  has  been 
waived  by  appellant.  Appellant  has  not  appealed  from 
the  order  overruling  the  motion  to  vacate,  but  from 
the  final  judgment  of  April  10,  1897.  Also,  by  plead- 
ing and  going  to  trial  on  the  merits,  he  waived  all  ob- 
jection to  the  former  order.  Uhlendorf  v.  Kaufman 
etal.,41  111.  App.  373. 

Even  if  appellant  had  not  waived  the  question,  the 
court  could  not  pass  on  it,  for  the  reason  that  it  does 
not  appear  from  the  bill  of  exceptions  that  any  evi- 
dence, by  affidavits  or  otherwise,  was  offered  in  sup- 
port of  the  motion.  Affidavits  apparently  made  in 
support  of  the  motion  are  copied  into  the  transcript  of 
the  record,  but  not  being  incorporated  in  the  bill  of 
exceptions,  they  are  not  properly  a  part  of  the  record, 
and  can  not  be  considered  by  the  court.  Vandruff  v. 
Craig,  14  111.  394;  Lucas  v.  Farrington,  21  lb.  31; 
Wright  V.  Hatchett,  12  111.  App.  261. 

March  25,  1897,  the  day  the  case  was  called  for  trial, 
the  court  overruled  appellant's  motion  for  leave  to  file 
an  additional  plea,  and  this  is  assigned  as  error. 

The  plea  proposed  to  be  filed  by  appellant,  is  as  fol- 
lows: 
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"In  the  Superior  Court  of  Cook  County. 

"George  A.  Fuller, 

"V.  1^  No.  180681. 

"Anderson  Transfer  Company. 

"For  a  further  plea  in  this  behalf  the  defendant,  the 
Anderson  Transfer  Company,  says  that  the  plaintiff 
ought  not  to  have  his  aforesaid  action  against  it  because  it 
says:  That  the  plaintiff,  George  A.  Fuller  and  Frank 
S.  Rolfe,  president  of  the  defendant  company,  con- 
spired and  colluded  with  knowledge  of  the  want  of  power 
of  said  Bolfe  to  execute  and  deliver  the  supposed  note 
mentioned  in  the  plaintiff's  declaration  for  the  purpose 
of  defrauding  this  defendant  and  its  stockholders, 
and  for  the  purpose  of  hindering  and  delaying  the 
creditors  of  said  defendant,  fraudulently  executed  and 
delivered  said  note,  and  the  plaintiff  fraudulently 
caused  judgment  to  be  taken  herein ;  that  said  note 
does  pot  represent  the  indebtedness  of  this  defendant, 
but  the  indebtedness  of  the  said  Frank  S.  Eolfe,  and 
this  the  defendant  prays   may  be  inquired  of  by  the 

country. 

"Anderson  Transfer  Company, 

"By  Otto  Gresham,  Atty." 
The  record  shows  that,  February  24,  1897,  when  the 
motion  to  vacate  the  former  judgment  was  overruled, 
leave  was  given  to  appellant  to  plead  within  three  days. 
The  application  for  leave  to  file  a  new  and  independ- 
ent plea  was  made  on  the  day  the  case  was  set  for  trial, 
and  as  would  appear  from  the  record,  when  it  was 
called  for  trial.  It  was  a  matter  resting  in  the  discre- 
tion of  the  court  whether  leave  to  file  the  plea  should 
be  granted,  and  there  was  not,  under  the  circumstances 
stated,  any  abuse  of  discretion  in  refusing  to  grant 
leave.     Brown  v.  Booth,  66  111.  419;  Fisher  v.  Greene, 
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95  lb.  94,  Chicago  &  E.  I.  R.  R.  Co.  v.  O'Connor,  119 
lb.  586. 

The  plea,  moreover,  is  clearly  bad.  It  avers  fraud 
in  general  terms,  and  merely  as  a  conclusion,  not  aver- 
ring any  facts  from  which  that  conclusion  can  be  de- 
duced, and  assumes  argumentatively  that  Rolfe  had  no 
power  to  execute  the  note  in  suit,  without  averring  in 
terms  that  he  had  not  such  power,  and  is  otherwise 
defective. 

It  is  contended  that  the  court  erred  in  admitting  the 
note  sued  on  in  evidence,  for  the  alleged  reason  that 
there  was  not  suflScient  proof  of  its  execution  by  appel- 
lant. It  was  proved  that  the  name  of  the  appellant, 
which  was  signed  to  the  note,  was  in  the  handwriting 
of  Frank  S.  Rolfe,  and  that  Rolfe  was  the  president 
and  treasurer  of  appellant  at  the  date  of  the  note,  and 
appellant's  attorney  admitted  on  the  trial  that  Rolfe 
was  president  and  treasurer  at  that  date.  It  was  also 
proved  that  when  the  note  was  delivered  to  appellee's 
attorney  it  had  the  impress  of  appellant's  sealf  and, 
subsequently  to  the  admission  of  the  note  in  evidence, 
Rolfe  testified  that  he  affixed  to  it  appellant's  seal. 
We  are  of  opinion  that  the  proof  was  sufficient  to  war- 
rant the  admission  of  the  note  in  evidence;  in  other 
words,  that  the  proof  made  a,  prima  facte  case  for  the 
admission  of  the  note.  The  appellee.  Fuller,  after  the 
admission  of  the  note  in  evidence,  testified  that  he  had 
had  business  transactions  with  the  appellant,  and  that 
Rolfe  was  the  financial  agent  and  business  manager  of 
appellant.  In  a  suit  against  an  individual  on  a  prom- 
issory note,  it  is  only  incumbent  on  the  plaintiff,  on  a 
plea  of  the  general  issue  verified,  to  prove  the  genuine- 
ness of  the  signature  of  the  defendant,  and  it  is  not 
perceived  why  the  rule  should  be  different  in  the  case 
of  a  defendant  corporation. 

In  McDonald  v.  Chisholm,  131  111.  273,  281,  it  was 
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held  that  *'when  a  promissory  note  and  warrant  of 
attorney  are  executed  in  the  name  and  under  the  seal 
of  a  corporation,  it  will  be  presumed  that  such  instru- 
ments were  executed  by  the  authority  of  the  corpora- 
tion," citing:  Phillips  v.  Coflfee,  17  111.  154;  Smith  v. 
Smith,  62  lb.  493;  Sawyer  v.  Cox,  63  lb.  130;  Union 
M.  L.  Ins.  Co.  V.  White,  106  lb.  67. 

In  McDonald  v.  Chisholm,  stijrra,  the  court  lays 
stress  on  the  fact  that  McDonald,  who  executed  the 
note,  was  the  president  and  general  manager  of  the 
corporation,  as  was  Rolfe  in  the  present  case  when  he 
executed  the  note  sued  on.  See,  also.  At  water  v. 
American  Ex.  Nat.  Bank,  152  111.  605,  619-20;  Snyder 
Bros.  V.  Bailey,  165  lb.  447,  451. 

It  appeared  in  evidence  that  prior  to  the  execution 
of  the  note  in  suit,  appellee  had  given  to  Eolfe,  at  a 
time  when  the  latter  was  secretary  of  the  company,  his 
check  for  $5,000,  which  was  paid,  and  that  Rolfe  had 
used  the  money  in  paying  to  one  Doane  indebtedness 
of  the  company  to  Doane  for  money  loaned  by  Doane 
to  the  company;  that  Rolfe  had  executed  to  Fuller  five 
promissory  notes  of  the  company,  as  evidence  of  the 
indebtedness  to  Fuller,  and  that  the  note  in  suit  was 
executed  in  lieu  of  and  as  a  settlement  of  the  said  five 
prior  notes.  It  was  a  disputed  question  of  fact  on  the 
trial,  whether  the  $5,000  loaned  by  Fuller,  the  appellee, 
was  a  loan  to  Rolfe,  personally,  or  to  the  company, 
and  appellee  introduced  in  evidence  the  appellant's 
books,  among  them  the  ledger,  for  the  purpose  of 
showing  that  the  $5,000  loan  made  under  Fuller  was 
credited  to  him  on  the  books  of  the  company. 

Opposite  to  the  credit  and  on  the  debit  side  of  the 
account  were  different  items,  amounting  in  all  to 
$556.95.  After  the  books  had  been  introduced  in  evi- 
dence, and  appellant's  counsel  had  had  ample  oppor- 
tunity to  cross-examine  the  witnesses  in  respect  to  the 
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books,  and  after  Eolfe,  a  witness  for  appellant,  had 
been  fuUy  examined  and  dismissed  from  the  witness 
stand,  and  other  witnesses  had  been  examined,  appel- 
lant recalled  Rolfe,  when  the  attorneys  for  appellee 
objected  to  his  further  testifying,  specifying,  as  ground 
for  the  objection,  that  there  had  been  an  adjournment 
and  opportunity  for  conversation  between  the  witness 
and  appellant's  attorney.  Whereupon,  the  court 
inquired  of  appellant's  attorney  whether  he  recalled 
the  witness  on  account  of  something  forgotten  in  the 
original  examination,  to  which  appellant's  attorney 
answered,  no,  and  the  court  sustained  the  objection. 
Appellant's  attorney  then  said:  '*Now  I  want  the 
record  to  show  my  reason .  I  do  not  recall  the  witness 
because  of  something  I  omitted  to  ask  him  when  on 
the  witness  stand,  but  to  explain  the  entries  on  page 
188,  which  were  put  in  evidence  by  the  plaintiff  on  the 
cross-examination  of  the  witness  Scates.  Said  witness 
Eolfe  will  testify  that  the  entry  was  made  of  $5,000  as 
a  matter  of  record  between  the  plaintiff  and  himself  as 
all  his  accounts  were  intermingled  with  those  of  the 
Anderson  Transfer  Company,  and  that  he  kept  no 
books  of  his  own,  and  that  the  charges  against  it  are 
items  that  he,  Eolfe,  individually  paid  out  for  the 
benefit  of  Mr.  Fuller,  as  against  this  credit,  and  that 
Fuller  knew  of  payments  made  against  the  $5,000  by 
him,  Eolfe.^' 

Rolfe  had  previously  testified  that  he  knew  nothing 
about  the  books,  that  he  employed  a  competent  book- 
keeper, who  looked  after  all  the  details  of  the  business, 
and  who  was  then  in  the  court  room. 

The  bookkeeper,  William  Scates,  had  also  been 
called  as  a  witness  by  appellant,  and  had  been  ex- 
amined and  cross-examined  at  length  in  reference  to 
the  account  showing  the  $5,000  credit,  and  testified 
that  he  kept  the  books  under  the  direction  of  Eolfe. 
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We  are  of  opinion  that  the  court  did  not  err  in  exclud- 
ing the  evidence.  On  the  cross-examination  of  Fuller, 
appellant's  attorney  asked  him  if  any  of  his  horses 
were  kept  in  appellant's  barn ;  also,  if  between  Janu- 
ary, 1894,  and  August,  1896,  he  and  Rolfe  owned 
horses  together,  to  which  questions  objections  were 
sustained,  and  appellant's  attorney  complains  of  this 
ruling.  The  questions  were  not  competent  as  cross- 
examination,  nor  did  they,  in  the  least,  relate  to  the 
issues,  and  they  were  properly  excluded. 

Appellant  requested  the  court  to  give  the  following 
instruction:  '*If  the  jury  find  from  the  evidence  that 
George  A.  Fuller  loaned  to  Frank  S.  Rolfe  $5,000,  and 
this  money  was  spent  by  said  Rolfe  for  the  benefit  of 
the  Anderson  Transfer  Company,  still  this  fact  of  itself 
would  not  authorize  you  to  find  the  verdict  for  the 
plaintiflE." 

Which  instruction  the  court  refused,  but  modified  it 
by  adding  thereto  the  following  words,  viz.:  "But  if 
the  corporation  defendant,  however,  having  used  the 
money  borrowed  personally  by  its  president,  give  its 
note  to  the  plaintiff  for  that  amount,  then  there  is 
good  consideration  for  the  note  and  the  company 
would  be  bound,"  and  gave  it  so  modified,  to  which 
refusal  and  modification  of  the  instruction  and  the  giv- 
ing it  so  modified,  appellant  excepted.  Appellant's 
attorney  has  not,  in  his  argument,  made  any  specific 
objection  to  the  instruction  as  asked,  but  objects,  gen- 
erally, that  no  instruction  of  like  effect  was  given. 
This,  we  think,  is  a  mistake.  The  court  had  already, 
of  its  own  motion,  instructed  the  jury,  in  substance, 
that,  in  order  to  find  for  the  plaintiff,  they  must  believe 
from  the  evidence  that  Fuller,  the  appellee,  loaned  the 
$5,000  to  appellant,  and  not  to  Rolfe,  personally,  and 
that  this  note  was  given  for  and  represented  said  fh- 
debtedness.     That  the  refusal  of  the  instruction  did 
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not  prejudice  appellant,  is  evidenced  by  the  special 
finding  of  the  jury  that  the  loan  was  not  made  to 
Rolfe,  and  that  the  check  given  by  appellee  did  not 
represent  the  debt  of  Rolfe.  The  instruction  as  asked 
went  to  the  issue  made  by  the  plea  of  want  of  con- 
sideration, and  to  that  issue  only,  and  the  modification 
did  not  change  it  in  that  respect,  and  the  conclusion 
of  the  modified  instruction,  viz.,  *'and  the  company 
would  be  bound,''  when  taken  in  connection  with  the 
former  part  of  the  instruction,  means  mer3ly  that  if 
there  was  such  consideration  as  is  mentioned  in  the 
instruction,  the  consideration  was  suflScient  to  bind 
the  company  in  so  far  as  the  element  of  consideration 
was  concerned.  It  could  not  mean  otherwise  in  view 
of  the  prior  instruction  above  mentioned,  in  connec- 
tion with  which  it  must  be  read.  Appellant's  attorney 
makes  no  objection  to  the  giving  or  refusing  of  any- 
other  instruction,  and  therefore  it  must  be  presumed 
that  assignments  of  error  as  to  other  instructions  are 
abandoned. 

Appellant's  attorney,  in  his  printed  argument, 
says:  ''The  only  disputed  fact  in  the  record  is,  whether 
the  note  represented  the  indebtedness  of  the  Anderson 
Transfer  Company,  the  appellant,  to  Fuller,  or  the 
individual  indebtedness  of  Frank  S.  Rolfe."  This 
question  of  fact  has  been  decided  against  appellant  by 
the  jury,  and  we  can  not  say  that  the  verdict  is  con- 
trary to  or  manifestly  against  the  weight  of  the  evi- 
dence. 

The  judgment  will  be  affirmed. 
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1.  Fraction— JSffect  of  Motion  to  Instruct  the  Jury  to  Find  for  Defend- 
€tnt. — A  motion  to  instraot  the  jury  to  find  for  the  defendant  is  in  the 
nature  of  a  demarrer,  and  admits  not  only  all  the  evidence  proves,  but  all 
it  tendB  to  prove. 

2.  Evidence— 0/  the  Condition  of  a  Railroad  Track  After  an  Accident.— 
It  is  often  impracticable  to  adduce  evidence  of  the  condition  of  a  railroad 
track  at  the  precise  moment  an  accident  occurred,  and  where  a  defective 
traek  is  the  cause  of  a  casualty  it  is  proper  to  prove  puch  a  state  of  facts, 
shortly  before  or  after  its  occurrence  as  will  induce  a  reasonable  pre- 
sumption that  the  condition  was  the  same  at  the  time  of  the  accident. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County ;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opin- 
ion filed  January  6,  1898. 

Edwabd  H.  Morris,  attorney  for  plaintiff  in  error; 
C.  S.  Beattie,  of  counsel. 

''Negligence  is  ordinarily  a  question  of  fact.  Where 
the  evidence  on  conflicting  facts  is  conflicting,  or 
where,  on  undisputed  facts,  fair-minded  men  of  ordi- 
nary intelligence  may  differ  as  to  the  inferences  to  be 
drawn,  or  where,  on  even  a  conceded  state  of  facts,  a 
different  conclusion  would  reasonably  be  reached  by 
different  minds,  in  all  such  cases  negligence  is  a  ques- 
tion of  fact.  The  fact  to  be  determined  is  the  existence 
or  nonexistence  of  negligence.  With  all  the  facts  con- 
sidered, if  there  is  a  Teasonable  choice  of  conclusions 
differing  thereon,  then  it  is  a  question  for  the  jury." 
Wabash  Ry.  Co.  v.  Brown,  152  111.  488;  Chicago  &  N. 
W.  Ry.  V.  Hansen,  166  111.  629. 

''If  facts  and  circumstances  are  proved  which  lead 
the  ;nind  with  certainty  to  the  conclusion  that  other 
facts  and  circumstances  are  true,  those  facts  and  cir- 
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cumstances  may  be  accepted  and  acted  upon  by  the 
jury."  Peoria  &  P.  U.  Ry.  Co.  v.  Clayberg,  107  111. 
650. 

Chester  M.  Dawes  and  Joseph  A.  Connell  attor- 
neys for  defendant  in  error. 

Mb.  PBESiDiNa  Justice  Adams  delivebbd  the  opin- 
ion op  the  Coubt* 

The  plaintiflE  in  error  sued  defendant  in  error  in  case 
for  negligence  resulting  in  injury  to  the  person  of 
plaintiff.  The  court,  at  the  conclusion  of  the  plaintiff's 
evidence,  instructed  the  jury  that  he  had  failed  to 
prove  his  case,  and  that  they  should  find  the  defend- 
ant not  guilty,  and  a  verdict  and  judgment  were  ren- 
dered accordingly.  The  question  is  whether  the  court 
erred  in  taking  the  case  from  the  jury. 

The  defendant's  train,  consisting  of  an  engine,  two 
baggage  cars,  a  chair  car,  and  a  dining  car,  in  the 
order  mentioned,  bound  west  from  Chicago,  nearly 
reached  Murray,  in  the  State  of  Iowa,  on  January  15, 
1890,  when  the  dining  car  was  derailed,  thrown  on  its 
side,  and  dragged  in  that  condition  for  a  considerable 
distance.  The  train,  at  the  time  of  the  accident,  was 
running  between  forty  and  fifty  miles  per  hour.  The 
plaintiff  at  that  time  had  been  in  the  employ  of  the 
defendant  about  ten  and  a  half  months  as  a  cook,  and 
was  then  serving  as  chief  cook  on  the  dining  car.  He 
relates  the  accident  as  follows:  ''The  train,  a  few 
minutes  before  12  o'clock  of  January  15,  was  within  a 
mile  or  half  mile  of  Murray,  Iowa,  when  the  dining  car 
left  the  track.  Just  as  we  were  going  into  Murray  I 
felt  a  sway  of  the  train,  and  the  next  thing  I  knew  the 
car  had  seemingly  struck  something  and  turned  over 
on  its  side.  The  second  and  third  cook,  as  the  car 
turned,  made  a  rush  for  the  door,  and  they  blocked  the 
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door  80  that  I  couldn't  get  out  that  way,  and  I  started 
to  get  out  the  other  way,  when  something  hot  struck 
me,  and  I  was  inside  the  pantry  door,  the  car  went 
down  and  my  leg  went  through  the  window.  It  seemed 
as  if  the  car  was  going  to  pull  me  clear  through,  but 
by  holding  on  to  the  inside  of  the  box  there  it  pro- 
tected me  some,  and  when  the  car  quit  running  on  its 
side  and  I  was  pulled  up,  this  part  of  my  leg  was 
gone." 

It  is  admitted  by  defendant's  counsel  that  the  derail- 
ment of  the  car  was  the  proximate  cause  of  the  acci- 
dent, and  the  loss  of  plaintiff's  leg. 

The  plaintiff  further  testified  that  his  leg  was  ampu- 
tated, that  he  was  confined  to  his  room  thirty-one  days, 
and  was  not  able  to  do  any  work  after  the  accident 
until  May,  1895. 

The  situation  at  the  place  of  derailment,  and  the  cir- 
cumstances attending  the  same,  and  subsequent  thereto, 
are  shown  by  the  evidence  to  have  been  as  follows :  At 
the  place  of  the  accident  there  was  a  main  track,  and 
connected  therewith  a  house  track  and  a  turntable 
track,  these  latter  being  connected  with  the  main  track 
by  switches.  The  turntable  switch  was  about  one 
hundred  and  fifty  feet  east  of  the  house  track  switch. 
The  train  approached  the  turntable  switch  from  the 
east,  and  the  engine,  baggage  cars  and  chair  car  passed 
that  switch  safely  on  the  main  track;  part  of  the  din- 
ing car  also  passed  the  switch,  when  it  jumped  the 
track,  and  the  Pullman  sleeper,  which  was  next  behind 
the  dining  car,  took  the  switch,  threw  the  dining  car 
on  its  side,  and  passed  on  over  the  switch  and  turntable 
into  a  field.  The  contention  of  plaintiff  is  that  the 
switch  was  not  locked,  and  that  the  movement  of  the 
train  caused  it  to  open  or  expand.  Thomas,  who  was 
second  cook  on  the  dining  car,  testified  as  follows:  *'I 
saw  the  turntable  switch  about  fifteen  minutes  after  the 
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accident  happened.  There  was  nobody  at  the  switch 
when  I  got  there;  there  were  three  men  coming  there 
when  I  met  them ;  the  switch  that  was  open  and  un- 
locked was  the  turntable  switch.'^  On  cross-examina- 
tion, Thomas  testified:  **I  got  out  of  the  car  about 
half  a  minute  after  it  stopped,  then  went  to  the  west 
end  of  the  dining  car,  saw  Henderson.  The  dining  car 
was  on  its  side.  I  went  directly  to  the  switch  as  I  met 
the  men.  I  don't  think  they  were  passengers;  I  don't 
think  I  can  describe  the  switch  without  something  to 
describe  it  by.  The  arm  extended  above  the  ground 
about  three  feet.  The  arm  worked  around.  The  arm 
fastened.  It  was  notches  and  a  piece  of  iron  around 
the  switch,  a  part  of  it,  and  a  handle  that  worked  the 
switch  around  on  it.  The  notches  were  about  two  and 
a  half  feet  from  the  ground.  The  lock  was  hanging 
by  chains  on  the  switch.  I  don't  know  whether  it  was 
attached  by  a  rod  or  to  a  lever.  It  was  a  brass  lock. 
The  arm  of  the  switch  was  in  the  notch,  turned  to  the 
switch  table;  the  switch  turned  from  the  track,  that  is, 
from  the  main  track  to  the  switch  track,  so  that  would 
when  I  got  to  the  switch,  it  was  set  so  that  the  train 
would  go  oflE  of  the  main  track  to  the  turntable,  and 
not  down  the  main  track.  And  the  lever  was  in  the 
notch  that  set  the  track  to  the  switch.  I  saw  no  key 
in  the  lock;  remained  at  the  switch  about  two  minutes 
and  then  went  back  to  the  chair  car.  I  told  Mr.  Hen- 
derson that  the  switch  was  unlocked.  No  part  of  the 
switch  lever  was  broken,  the  switch  rod  was  not  broken ; 
there  was  nothing  about  the  switch  that  was  broken. 
There  were  three  or  four  cars  in  front  of  the  dining  car 
and  a  Pullman  sleeper  in  the  rear." 

Being  asked,  on  cross-examination,  to  explain  how, 
if  the  switch  was  set  for  the  turntable  track,  the  engine, 
baggage  cars  and  chair  car,  went  down  the  main  track, 
he  answered:   '*This  switch  was  temporarily  closed,  the 
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switch  to  the  turntable ;  the  train  was  coming  over  the 
main  line  and  the  jostling  of  the  train  coming  over  the 
main  track  and  the  switch  not  being  locked,  caused  the 
switch  to  expand,  and  when  the  sleeper  came  it  had 
expanded  enough  to  take  this  switch  instead  of  follow- 
ing the  train  over  the  main  track;  caused  it  to  jerk  the 
hind  trucks  of  the  dining  car  oflE  the  track.  The  force 
of  the  sleeping  car  striking  the  switch  track  and  taking 
the  switch  to  the  turntable,  forced  the  switch  to  set 
itself;  that  would  set  the  switch  in  the  notches  or  put 
the  arm  in  the  notches;  when  the  switch  is  shoved 
over  the  lever  drops  in  its  place;  without  being  locked 
the  lever  will  jostle  out  of  its  place.  The  lock  was 
suspended  to  the  switch  by  chains  and  wasn't  locked 
or  fastened  in  anything." 

John  D.  Johnson  testified:  **I  wasin  the  center  of  the 
car  when  the  accident  took  place.  At  the  time  that  the 
dicing  car  was  derailed,  it  was  going  over  the  turntable 
switch.  The  engine  went  over  and  all  the  rest  of  the 
cars  went  over  until  it  struck  the  dining  car,  and  when 
the  dining  car  struck  the  switch  it  spread  the  switch  a 
little,  and  when  it  came  to  the  sleeper  the  switch  was 
spread  big  enough  so  that  it  took  the  turntable  switch  and 
w^ent  into  the  field,  and  the  dining  car  was  thrown  off. 
The  front  trucks  or  wheels  kept  the  main  track  and  the 
hind  trucks  took  the  other,  and  it  was  capsized.  The 
Pullman  car  was  the  last  car,  and  it  took  the  turntable 
switch  complete  and  ran  to  the  end  out  into  the  field. 
The  dining  car  was  capsized  just  as  it  got  over  the 
turntable  switch — fell  on  its  side  and  was  dragged  about 
75  feet  alongside  of  the  track." 

T.  W.  Campbell  testified:  **I  examined  the  turn- 
table switch  after  the  accident — the  turntable  switch 
was  open.  The  connecting  rod  or  *S'  rod  on  the  turn- 
table switch  was  broken.  Just  before  the  accident  I 
saw  a  track-hand  working  on  the  turntable  switch." 
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The  testimony  of  a  number  of  the  witnesses  is  not 
abstracted,  and  defendant's  counsel  claim  that  the 
testimony  of  some  of  them  conflicts  with  that  of 
Thomas.  If  so,  it  is  immaterial  as  to  the  question 
presented  by  the  record,  viz.,  whether  there  was  any 
evidence  tending  to  prove  the  plaintiff's  case. 

A  motion  to  instruct  the  jury  to  find  for  the  defend- 
ant is  in  the  nature  of  a  demurrer,  and  admits  not  only 
all  the  evidence  proves,  but  all  it  tends  to  prove. 
Ward  V.  City  of  Chicago,  15  111.  App.  98 ;  Pennsylvania 
Co.  V.  Conlan,  101  111.  93;  Frazer  v.  Howe  et  al.,  106 
111.  563. 

The  rule  might  be  expressed  more  strongly.  A  mo- 
tion to  so  instruct  is  a  demurrer  in  all  but  the  form. 
Its  language,  in  legal  contemplation,  is  that  of  a 
demurrer,  viz.,  that  the  evidence  is  insufficient  to  sup- 
port the  plain tiflE's  action.  Hence  the  rule  that  if  the 
defendant,  after  making  such  motion,  introduces  evi- 
dence on  the  merits,  he  waives  his  motion.  This,  be- 
cause if  one  will  rely  on  a  demurrer,  he  must  abide  by 
it.  The  testimony  of  Thomas  is  that  the  turntable 
switch  was  not  locked,  also  that  there  was  a  brass  lock 
hanging  by  a  chain  to  the  switch.  Appellee's  counsel 
object  that  from  the  fact  that  there  was  a  lock  at  the 
switch,  it  can  not  be  inferred  that  the  lock  was 
used  to  lock  the  switch ;  but  it  can  not  reasonably  be 
presumed  that  the  lock  was  merely  ornamental,  and  we 
think  it  a  fair  inference,  from  the  testimony  of 
Thomas  and  other  witnesses,  that  the  purpose  of  the 
lock  was  to  lock  the  switch — to  secure  it  in  its  place. 
Joyce,  whose  testimony  appellee's  counsel  quote  from, 
says:  '*I  saw  the  switch  after  the  cars  jumped  the 
track,  and  the  switch  was  not  locked.'^  Counsel  for 
appellee  contend  that  this  was  said  of  the  house 
switch,  which,  after  a  careful  reading  of  Joyce's  depo- 
sition in  the  record,  we  think  debatable.     But,  con- 
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ceding,  for  the  sake  of  the  argument,  that  Joyce  meant 
the  house  switch,  the  inference  from  his  statement  is, 
that  switches  are  locked,  and  appellee's  counsel  do  not, 
in  their  argument  contend  that  the  lock  at  the  turn- 
table switch  was  not  intended  and  used  to  lock  the 
switch. 

The  case  is  one  in  which,  had  there  been  a  contract 
to  carry  the  plaintiflE,  proof  of  the  accident  would  be 
sufficient  to  shift  the  burden  of  proof  to  the  defendant. 
1  Jones  on  Law  of  Evidence,  Sec.  181;  Murphy  v. 
Coney,  I.  &  B.  E.  E.  Co.,  36  Hun.  199;  Curtis  v.  E. 
&S.  E.  Co.,  18  N.  T.,  534. 

Counsel  for  appellee  insist  that  the  testimony  of 
Thomas  that  he  found  the  switch  unlocked  fifteen  min- 
utes after  the  accident,  did  not  tend  to  prove  its  condi- 
tion before  or  at  the  time  of  the  accident.  In  Little 
Eock  &  Ft.  Smith  E.  Co.  v.  Eubanks,  31  Am.  &  Eng.  E. 
E.  Cases,  176,  the  court  say:  **Wben  a  defective  track 
is  the  cause  of  the  casualty,  it  is  often  impracticable  to 
adduce  evidence  of  the  condition  of  the  track  at  the 
precise  moment  the  casualty  occurred.  It  is  enough 
to  prove  such  a  state  of  facts  shortly  before  or  after  as 
will  induce  a  reasonable  presumption  that  the  condition 
is  unchanged.^' 

Substantially  the  same  language  is  used  in  Stother 
V.  E.  Co.,  lb.  229;  City  of  Bloomington  v.  Osterle,  139 
HI.  120,  and  Chicago,  P.  &  St.  L.  E'y  Co.  v.  Lewis, 
145  lb.  67,  78. 

We  are  of  opinion  that  the  court  erred  in  taking  the 
case  from  the  jury.  The  judgment  is  reversed  and  the 
cause  remanded. 
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<^^*  ^'^  James  McKenna  y.  Jnlla  McKenna. 

1.  Marriage — Ceremony  Not  Essential  to  Validity  of, — Under  the  com- 
mon law  in  force  in  this  State,  marriage  is  such  a  contract  as  may  be  en- 
tered into  without  ceremony  or  solemnization  of  any  sort,  and  all  that  is 
necessary  thereto  is  a  distinct  agreement  of  the  parties  followed  by  an 
assumption  of  the  marriage  status, 

2.  Same — Presumptions  as  to, — If  the  entire  transaction  between  the 
parties  is  exposed  by  direct  evidence,  whether  it  amounts  to  a  contract 
of  marriage  or  not,  the  theory  of  presumption  as  to  any  other  or  different 
contract  can  have  no  place. 

3.  Sauib — Requisites  of  Valid  Common  Law  Marriage. — An  agreement 
by  words  must,  in  order  to  constitute  a  valid  contract  of  marriage,  be  fol- 
lowed by  an  assumption  of  the  marriage  status,  and  this  whether  the 
words  be  defuturo,  when  the  marriage  relationship  must  be  assumed  after 
the  words  have  been  followed  by  cohabitation,  or  depresenti,  when  a 
present  assumption  of  the  marriage  relationship  is  essential.  Nor  does 
mere  sexual  intimacy  alone  constitute  such  assumption  of  the  marriage 
status;  there  must  be  an  ostensible  relationship,  recognized  by  relatives 
and  other  acquaintances. 

4.  Stare  Decisis — Courts  Must  Enforce  the  Law  Irrespective  of  the  Hard- 
ship of  Particular  Cases. — This  court  can  not,  either  for  the  purpose  of  aid- 
ing the  wronged  or  punishing  the  wrongdoer,  violate  settled  principles  of 
law,  or  adopt  rules  not  recognized  by  authority,  which  however  they  might 
serve  the  exigency  of  a  particular  case,  might  work  extreme  injustice  to 
innocent  parties  through  future  application.  Strict  adherence  to  just  and 
well  established  rules  of  law,  irrespective  of  the  hardship  of  the  case,  is 
the  duty  of  the  courts. 

Separate  Maintenance.  Appeal  from  the  Circuit  Court  of  Cook  County, 
the  Hon.  Oliver  H.  Hortok,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1898.    Reversed.     Opinion  filed  January  6,  1898. 

Strong,  Struckmann,  Ehle  &  Milsted,  attorneys 
for  appellant. 

The  appellee  has  not  made  out  a  marriage  at  com- 
mon law,  and  in  such  a  proceeding  as  the  present,  the 
.  burden  of  proof  is  upon  the  party  who  asserts  the  mar- 
riage. Sharon  v.  Sharon,  75  Cal.  1 ;  Arnold  v.  Chese- 
brough,  58  Fed.  Rep.  833;  2  Scotch  Appeals,  494;  13 
Moak's  Reports,  165. 
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It  is  necessary  to  a  valid  marriage  that  both  parties 
should  intend  and  consent  to  the  marriage  agreement, 
and  that  they  should  mutually  assume  the  marriage 
status.  This  is  not  the  case  in  the  present  proceeding. 
There  are  many  cases  bearing  upon  this  point,  and  it 
would  be  impossible  to  make  a  complete  brief  of  them, 
but  the  following  are  some  of  the  best  cases.  Myatt  v. 
Myatt,  Admx.,  et  al.,  44  111.  473;  Port  v.  Port,  70  111. 
484;  Hebblethwaite  v.  Hepworth,  98  111.  126;  Cart- 
wright  V.  McGown,  121111.399;  Laurence  v.  Laurence, 
164111. 367 ;  Peck  v.  Peck,  12  R.  1. 485 ;  Arnold  v.  Chese- 
brough,  58  Fed.  Rep.  833;  Commonwealth  v.  Stumpf, 
53  Pa.  St.  132;  Yardley's  Estate,  75  Pa.  St.  207; 
Hunt's  Appeal,  86  Pa.  St.  294;  Appeal  of  Grim.,  131 
Pa.  St.  202;  Hantz  v.  Sealy,  6  Binn.  (Pa.)  405;  White 
V.  White,  105  Mass.  325;  Letters  v.  Cady,  10  Cal.  533; 
Sharon  v.  Sharon,  75  Cal.  1. 

William  A.  Doyle  and  James  D.  Andbews,  attor- 
neys for  appellee. 

Where  parties  competent  to  contract  have  agreed  to 
many  at  some  future  time,  if  they  have  copula,  which 
is  lawful  only  in  the  married  state,  in  the  absence  of  any 
evidence  to  the  contrary,  they  will  be  presumed  to 
have  become  actually  married  by  taking  each  other  for 
husband  and  wife,  and  tp  have  changed  their  future 
promises  of  marriage  to  one  of  present  marriage.  In 
such  case  copula  will  be  presumed  to  have  been  allowed 
on  the  faith  of  the  marriage  promise,  and  that  the 
parties  at  the  time  of  such  copula  accepted  each  other 
as  man  and  wife.  Cartwright  v.  McGown,  121  111. 
399. 

The  facts  of  this  case  must  be  distinguished  from 
cases  of  seduction  or  sexual  intercourse  followed  by  a 
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promise  of  marriage.  In  such  case  the  intercourse  in 
its  inception  is  illicit,  and  is  known  to  be  such.     Id. 

The  presumption  of  marriage  from  .  cohabitation 
apparently  matrimonial,  is  one  of  the  strongest  pre- 
sumptions known  to  the  law.  The  law  presumes  the 
moral  and  not  immoral ;  marriage  and  not  concubinage ; 
where  there  is  enough  to  create  a  foundation  for  the 
presumption  of  marriage,  it  can  be  repelled  only  by 
the  most  cogent  and  satisfactory  evidence.  Hynes  v. 
McDermott,  91  N.  T.  459. 

The  agreement  to  keep  marriage  secret  does  not 
invalidate  it,  neither  necessarily  involves  in  doubt  the 
proof  of  the  existence  of  the  marriage.  1  Bishop  on 
Mar.  &  Div.,  Sec.  252;  Carey  v.  Hulett  (1896),  69  N. 
W.  Eep.  (Minn.)  31. 

For  circumstances  which  have  weight  in  showing 
marriage  state,  see  Laurence  v.  Laurence,  164  111.  374. 

In  cases  where  no  ceremony  has  taken  place,  how  is 
marriage  to  be  proven?  Manifestly  by  a  line  of  con- 
duct to  be  characterized  by  cohabitation  and  connubial 
constancy.  From  such  a  course  of  conduct  the  court 
will  infer  the  consent  which  is  spoken  of  as  constituting 
the  contract  of  marriage.  Laurence  v.  Laurence,  164 
111.  374. 

Whatever  may  be  the  rule  governing  other  contracts, 
the  contract  of  marriage  is  jure  gentinum^  the  consent 
and  the  consummation  of  marriage  status  are  all  that 
is  required  by  natural  or  public  law.  It  is  necessary 
to  a  valid  contract  that  both  parties  should  consent  to 
the  marriage  agreement  and  assume  the  marriage  state. 
Laurence  v.  Laurence,  164  111.  371. 

All  the  courts  agree  that  this  intention  can  be  shown 
by  a  contract  de  presmti,  or  by  a  line  of  conduct  showing 
that  intention.  Our  court  says  it  is  impossible  to  fix  a 
standard  by  which  the  evidence  of  marriage  in  every 
case  should  be  determined,  each  case  depends  upon  its 
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own  facts  and  attending  circumstances.  How  the  con- 
duct and  bearing  of  the  parties  are  regarded  by  their 
friends  and  relatives  and  by  those  with  whom  they 
associate,  introducing  each  other  as  husband  and  wife, 
these  are  circumstances  of  more  or  less  weight,  as  is 
the  length  of  time  the  parties  have  lived  together  and 
the  like.     Cartwright  v.  McGown,  121  111.  399. 

Mr.  Justice  Seabs  delivered  the  opinion  of  the 
Court. 

Appellee  filed  her  bill  in  the  Circuit  Court  of  Cook 
County,  alleging  that  she  was  the  wife  of  appellant, 
and  praying  that  a  separate  maintenance  be  decreed 
her.  Appellant  answered,  denying  the  allegation  that 
he  was  the  husband  of  appellee.  Replication  was 
fiJed  to  answer,  a  hearing  was  had,  evidence  heard,  and 
a  decree  entered  granting  appellee  the  relief  prayed. 
From  that  decree  this  appeal  i§  prosecuted. 

It  appears  from  the  evidence  that  no  ceremonial 
marriage  was  ever  performed  between  appellant  and 
appellee,  but  it  is  claimed  by  appellee  that  a  so-called 
common  law  marriage  was  contracted  between  them 
some  time  in  the  year  1862.  The  only  question  pre- 
sented is  as  to  whether  such  a  contract  was  made. 
The  evidence  covering  the  actions  of  the  litigants  dur- 
ing so  many  years,  from  1862  to  the  filing  of  the  bill, 
is  necessarily  voluminous,  but  in  order  to  present  clearly 
the  questions  of  fact  and  law  which  here  arise,  and 
which  are  of  such  grave  consequence,  it  will  be  neces- 
sary to  briefly  consider  the  substance  of  the  testimony. 

As  to  the  prior  relations  of  the  parties,  the  testimony 
of  the  litigants,  the  only  witnesses  to  the  occurrences 
preceding  the  making  of  the  alleged  contract,  is  sub- 
stantially as  follows : 

Appellee  fixes  the  beginning  of  acquaintanceship 
with  appellant  as  in  the  year  1858,  at  the  Richmond 
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House,  Chicago,  where  appellant  was  a  barkeeper  and 
appellee  a  seamstress  and  nurse;  states  in  substance 
that  in  1861  both  removed  to  the  Sherman  House, 
where  each  was  employed  in  the  same  capacity  as  be- 
fore; acquaintanceship  had,  up  to  removal  from  Rich- 
mond House  and  until  1862,  been  merely  casual  and 
not  intimate;  after  removal  to  Sherman  House  appel- 
lant called  on  appellee  at  times ;  they  went  at  times  to 
theatre;  met  sometimes  once  a  week,  sometimes  daily; 
had  some  words  about  another  man  who  had  once 
called  upon  appellee;  that  appellant  said  either  that 
man  or  he  (appellant)  **would  be  coming  here;  that 
he  (appellant)  had  a  sister  to  educate,  and  that  he  was 
not  in  a  hurry,. he  did  not  see  why  appellee  should  be;" 
that  appellant  gave  appellee  a  ring;  that  there  was  no 
talk  about  it,  but  she  considered  that  she  was  engaged; 
that  nothing  was  said  as  to  getting  married ;  that  in 
1862  appellee  was  more  than  twenty-five  years  of  age. 
Appellant  testified  as  to  what  occurred  previous  to  the 
time  of  the  alleged  contract,  as  follows:  That  while 
employed  at  the  Richmond  House  he  made  no  particu- 
lar acquaintance  with  appellee;  never  went  to  her  room 
there,  and  that  first  acquaintance  began  after  removal 
to  Sherman  House,  where  both  were  employed,  and 
sat  at  the  same  table  in  dining  room ;  that  he  never 
spoke  to  appellee  about  another  man  who  called  upon 
her ;  never  spoke  of  educating  his  sister ;  never  gave 
her  any  ring;  that  at  Sherman  House  he  was  in  the 
habit  of  taking  whiskey  to  her  from  the  barroom, 
which  she  said  she  wished  as  a  medicine ;  that  he  car- 
ried it  to  a  back  stairway  leading  to  saloon,  where  she 
would  meet  him;  that  this  continued  for  several 
months.  This  is  the  substance  of  all  the  evidence  as 
to  what  preceded  the  time  of  the  alleged  contract.  The 
testimony  of  the  two  as  to  the  events  which  are  claimed 
to  have  constituted  a  contract  of  marriage,  is  as  follows : 
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Appellee  testified:  ''Well,  what  took  place  there  was 
that  he  came  into  the  room  one  night,  and  he  in- 
sisted on  staying  there,  and  I  told  him  he  could  not 
stay  there,  but  he  said  he  would  not  leave  the  room 
that  night.  I  said  he  must  leave  the  room.  He  said 
he  would  not.  I  told  him  he  would  have  to  wait  until 
we  were  married,  and  he  lifted  up  his  hands  and  he 
said  that  we  were  man  and  wife  now,  *so  help  me 
God' — *We*  were  man  and  wife.'  " 

Q.     ''Well,  what  followed  this  incident?" 

A.     **Well,  he  stayed  there  all  nigh£  then.'* 

Q.     *'Did  you  occupy  the  same  bed!" 

A.     "The  same  bed." 

The  court  asked,  at  a  later  time  in  the  trial:  "Mrs. 
McKenna,  in  1862  or  1863,  when  you  say  Mr.  McKenna 
come  to  your  room  one  night,  when  you  speak  of  your 
being  married,  or  being  husband  and  wife,  state  just 
what  he  said  at  that  time?" 

Answer:  "He  said  that  he  would  not  leave  the  room, 
and  I  said  he  could  not  stay  there.  He  said  he  would.  I 
said  he  could  not  stay  there,  and  he  said,  'Well,  we  are 
as  much  man  and  wife  now.  I  take  you  as  man  and 
wife,  so  before  God  and  man,'  and  he  lifted  his  hands. 
*Well,'  I  said,  'if  he  was  to  stay  in  that  manner,  cer- 
tainly I  would  let  him  stay.' " 

Appellant  testified:  "They  closed  up  the  stairway 
(where  he  had  been  in  the  habit  of  bringing  whiskey 
for  appellee) ;  she  asked  me  once  again  for  the  whiskey, 
and  asked  me  to  bring  it  to  her  room.  There  was  no 
other  place  that  I  could  meet  her  or  see  her  to  bring  it 
to  her  and  I  came  up,  and  by  that  time  the  children 
would  be  asleep;  the  two  children  (for  whom  she  was 
nurse),  and  she  slept  in  the  same  room.  I  went  there 
with  a  pint  flask  of  whiskey  in  my  pocket  at  10  o'clock. 
I  went  there  about  that  time  and  she  opened  the  door 
and  I  went  in.   •  She  told  me  to  speak  low.     The  chil- 
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dren  were  asleep;  there  was  no  gas  lit,  no  light  in  the 
room,  and  I  had  her  whiskey,  and  she  was — had  on  a 
sort  of  a  wrap,  and  we  got  fooling,  and  I  took  hold  of 
her,  and  she  thanked  me  for  the  whiskey  and  kissed 
me,  and  as  we  went  by  the  door,  the  bed  sat  on  the  side, 
and  I  leaned  her  over  on  the  bed  and  laid  on  the  bed 
for  a  few  minutes,  and  we  got  up  and  took  oflE  our 
clothes  and  went  to  bed. 

A.  *'She  said,  'Let  me  get  up  and  take'oflE  the  rest 
of  my  clothes. ' ' ' 

That  was  about  all. 

Q.  **Was  there  anything  said  there  about  that  time 
in  relation  to  any  marriager' 

A.     **Lord  bless  you,  no,  not  a  word." 

Q.     *'How  old  were  you  at  that  time?'' 

A.  '*I  must  have  been  about  eighteen  or  nineteen 
years  old.'' 

Q.     **How  long  did  you  stay  there!" 

A,  **An  hour  and  a  half  or  two  hours,  and  got  up 
and  left  and  went  to  my  room.  That  was  the  first  time 
in  my  life  I  was  ever  in  a  bedroom  with  her.  It  was  in 
June,  July  or  August." 

As  to  occurrences  immediately  following  the  time  of 
the  alleged  contract  and  down  to  the  time  of  the  great 
fire  in  1871,  the  testimony  of  the  two  is  in  substance  as 
follows : 

Appellee  says,  that  subsequent  to  the  conversation  in 
her  room  at  the  Sherman  House,  appellant  visited  her 
every  day  and  every  night  almost  when  he  had  a 
chance ;  they  sometimes  occupied  same  room  at  night ; 
then  in  November  following  the  conversation  (which 
was  in  June,  July  or  August),  her  employers  went  to 
New  York  to  open  another  hotel ;  appellee  was  taken 
sick  during  the  packing  up  work,  and  had  a  miscar- 
riage. Appellant  had  her  meals  sent  up  to  her,  and 
provided  attendance,   etc.;    there  is  no   intimation, 
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however,  in  her  testimony,  that  in  his  thus  providing 
for  her  wants  during  this  period  of  one  or  two  days, 
there  was  any  recognition  of  her  as  his  wife.  Appel- 
lant then  took  her  to  a  friend  of  appellee's  on  Monroe 
street ;  was  there  only  a  few  days ;  then  went  to  Tre- 
mont  House  to  work  for  Mrs.  Gage ;  also  worked  for 
a  year  in  the  family  of  Mrs.  Drake;  then  left  and  went 
to  board  **with  a  lady  friend  of  mine;''  during  all  this 
time  appellant  met  her  frequently ;  gave  her  means  to 
care  for  her  while  boarding ;  he  remained  at  Sherman 
House  till  the  great  fire ;  while  working  for  a  Mrs.  Mix 
appellee  was  again  pregnant  and  left  her  place,  went 
to  room  procured  by  appellant,  and  gave  birth  to  a 
child  which  was  born  dead ;  appellant  was  present  at 
birth ;  then  went  back  to  work  for  Mrs.  Drake ;  another 
child,  which  did  not  live,  was  born  in  May  before  the 
fire  of  1871 ;  was  living  in  a  flat  from  November  until 
the  June  before  the  fire ;  appellee  rented  the  flat,  and 
appellant  paid  the  rent,  expenses,  etc. ;  then  went  to 
Wabash  avenue  to  board,  and  appellant  paid  for  board. 

Q.  '*When  was  the  first  time  that  you  told  anybody 
that  you  had  been  married  to  Mr.  McKenna?" 

A.  **The  time  that  we  went  to  housekeeping  on 
West  Madison  street." 

Q.     *' After  the  fire  I" 

A.     "Before  the  fire." 

Q.     **What  year  was  that?" 

A.  ''I  could  not  tell  you  whether  it  was  in  1864  or 
1865." 

Q.  '*It  was  about  four  or  five  years  after  that  hap- 
pened!" 

A.  "It  might  be  three  or  four.  It  might  be  four 
years.     I  could  not  say  exactly." 

Q.  "Up  to  that  time,  four  or  five  years  after  that, 
you  were  known  as  a  single  woman,  were  you!" 

A.     "Yes,  sir." 
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Q.  '*When  did  you  and  Mr.  McKenna  first  set  up 
in  housekeeping?'' 

A.  "I  can't  say  whether  it  was  in  1863,  1864,  or 
1865,1  can't  say  the  exact  date;  before  the  fire;  set  up 
housekeeping  on  West  Madison  street." 

Q.  '*How  long  did  you  keep  house  with  him  after 
he  started  up?" 

A.  '*!  think  it  was  in  September,  when  I  kept 
house  until  April;  in  April  I  went  on  Wabash  avenue 
to  board;  I  boarded  there  until  the  time  of  the  fire.  I 
couldn't  giv^  the  exact  date  of  when  I  went  on  Wabash 
avenue  to  board;  it  was  in  '64,  '65,  '66,  may  be  it  was 
later  than  that.  It  was  a  little  while  before  the  fire, 
because  I  boarded  there  at  the  time  of  the  fire." 

Q.  ''From  that  time  until  the  fire  you  and  Mr. 
McKenna  didn't  live  together!" 

A.  *'No,  we  didn't  live  together.  We  saw  each 
other  frequently." 

Q.  *VDid  Mr,  McKenna  say  anything  to  you  with 
reference  to  making  the  marriage  public  immediately 
after!" 

A.  ''That  he  got  a  home;  when  he  was  well  able  to 
get  a  home,  then  it  would  be  all  public." 

The  testimony  of  appellant  as  to  the  occurrences  of 
this  period  of  nine  years  from  the  time  of  the  alleged 
contract  until  the  great  fire,  is  substantially  as  follows: 

Q.  ''Where  did  you  next  meet  her?  (after  the 
night  of  the  alleged  contract.)" 

A.  "I  made  an  arrangement  with  her,  and  met  her 
on  the  corner,  and  went  to  a  house  on  the  corner  of 
Madison  street  and  5th  avenue." 

Q.  "How  long  after  this  did  she  leave  the  hotel, 
after  this  evening  that  you  were  with  her?" 

A.  "I  think  she  left  within  a  year,  anyway.  She 
went  to  live  over  a  saloon  on  Clark  street.  I  remained 
in  the  Sherman ;  I  stayed  until  the  fire  burned  it  down. " 
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Q.  **Now,  from  that  time  until  the  fire  you  may 
state  whether  or  not  this  complainant  here  ever  came 
to  the  Sherman  house  again  f" 

A.     **Never.'' 

**Later  she  told  me  that  she  was  in  the  family  way, 
and  I  got  her  a  place  with  a  washer-woman  of  mine  to 
care  for  her;  *  *  *  then  she  went  to  some  home,  St. 
Joseph's  Home,  or  some  home — I  never  knew  the 
place  except  through  her.  *  ♦  *  She  wrote  to  me 
that  if  I  wanted  to  see  her  to  address  her  in  my  name ; 
that  she  had  taken  my  name  on  account  of  friends  dis- 
covering what  took  place,  and  I  addressed  letters  in  my 
name  in  order  to  shield  her;  this  was  in  1863  or  1864; 
some  time  after  she  again  told  me  she  was  in  an  inter- 
esting way,  and  I  got  her  a  place  on  West  Madison 
street.  I  think  she  rented  apartments,  and  I  went 
there  and  stayed  nights  with  her  till  three  or  four 
months  before  she  would  be  likely  to  be  ill,  then  I  got 
a  midwife,  and  I  stayed  at  the  hotel;  went  back  again 
to  the  Sherman  House.  Never  said  anything  to  any- 
body about  my  relations  with  appellee." 

No  other  witness  save  the  two  litigants  testified  to 
any  occurrence  prior  to  the  fire  in  1871. 

Appellee  testified  that  after  the  fire  she  hved  with 
appellant.  **I  seen  him  about  three  or  four  days  after 
the  fire. 

**I  then  went  to  live  on  the  west  side.  I  kept  house 
for  myself  and  Mr.  McKenna  when  I  went  to  live  there. 
I  kept  house  right  along  until  1876,  when  I  broke  up 
housekeeping  and  went  to  board,  and  after  September, 
1876,  I  went  back  again  to  keeping  house  in  the  Van 
Buren  block.  Mr.  McKenna  and  I  didn't  live  together 
from  the  spring  of  1876,  until  September,  but  he  came 
up  there  every  other  day  or  every  day.  Every  other 
day  and  Sundays  to  see  me.  In  September  I  went 
back  to  49  Van  Buren,  the  same  block  that  I  had  be- 
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fore,  and  stayed  there  until  February,  1  think,  the  next 
year.  Mr.  McKenna  was  at  the  hotel,  and  he  was  there 
a  part  of  the  time.  He  took  his  meals  at  the  hotel,  but 
he  would  sleep  over  here.  He  had  a  room  here,  and 
he  would  come  over  to  the  house  and  sleep  with  me. 
In  February  I  went  up  to  Mr.  Hughes.  He  broke  up 
housekeeping  then,  and  I  went  up  to  Mr.  Hughes  and 
stayed  there  for  a  little  time.  I  only  stayed  there  about 
three  or  four  weeks ;  then  I  went  to  Mrs.  McDonald's ; 
I  stayed  there  until  June ;  then  I  had  no  more  money, 
and  he  would  not  give  me  any  more  money,  and  I  went 
up  to  St.  Joseph's  Home.  I  expect  Mr.  McKenna  was 
at  the  hotel  during  this  time;  I  didn't  live  with  him 
during  that  time;  I  stayed  a  year  and  a  half  at  the 
home.  After  I  left  the  home  I  came  to  Mrs.  McDon- 
ald's.    I  was  there  about  two  months,  I  believe. 

**Mr.  McKenna  wanted  I  should  take  up  house- 
keeping again.  After  that  I  went  to  the  Van  Buren 
block  and  got  two  rooms  from  a  lady  friend  of  mine, 
and  stayed  there  until  there  was  a  flat  vacant,  and  I 
took  it  again.  I  stayed  there  one  year,  and  he  came 
there  every  day  most.  At  that  time  Mr.  McKenna  was 
at  the  Grand  Pacific." 

Q.  '* Where  were  you  living  just  before  you  went  to 
Michigan  avenue?" 

A.  '*I  lived  on  29th  street.  I  had  been  there  going 
on  two  years." 

Q.  '^During  those  two  years  you  had  not  been  living 
with  Mr.  McKenna,  had  yout" 

A.  **No,  he  came  there  with  the  child,  an'd  after  he 
came  there  and  visited  there  eveiy  day  and  every  even- 
ing after  he  brought  the  child  to  me.  He  took  the 
child  away  in  January  (1890),  and  I  went  on  the  first 
of  April  (to  the  Michigan  avenue  house)." 

Appellant  testified  to  the  occurrences  between  the 
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year  of  1871  and  the  building  of  his  house  on  Michigan 
avenue  in  1890,  substantially  as  follows: 

** After  the  great  fire,  I  had  no  place  to  live,  and  it 
was  impossible  to  get  a  furnished  room  anywhere,  and 
I  slept  in  a  blacksmith  shop  for  three  nights.  I  heard 
of  a  cottage  that  was  for  sale  on  Van  Buren  street. 
The  furniture  was  for  sale  with  a  year's  lease.  I  went 
to  see  that,  and  could  get  the  lease  by  buying  the  fur- 
niture, paying  $400  for  the  furniture.  I  bought  the 
furniture  and  secured  the  lease — I  then  found  this 
woman — I  didn't  know  where  she  was  at  that  time,  I 
found  her  and  asked  her  to  come  there  and  take  care 
of  the  place,  told  her  I  had  nowhere  to  sleep,  could  not 
get  any  furnished  rooms,  and  she  could  stay  there  as 
housekeeper. 

"Stayed  in  that  cottage  I  think  a  year  or  there- 
abouts, and  then  it  was  moved  off  the  lot.  When  the 
cottage  was  moved  away  we  moved  down  further  east 
on  Van  Buren  street,  took  a  flat.  We  must  have  gone 
there  in  1873  or  1874,  and  how  long  we  were  there  I 
can  not  tell  you,  probably  a  year  or  probably  more  or 
probably  less.     I  can  not  tell.'' 

Q.  ''Well,  how  much  of  your  time  did  you  spend 
there?" 

A.  *'I  would  go  there  at  night  about  half  past  12  or 
1  o'clock,  and  I  would  stay  there  until  about  half  past 
8  or  a  quarter  to  9  in  the  morning.  I  would  leave  there 
and  go  back  to  my  business  and  get  breakfast  and  start 
in  to  work." 

Q.     ** Where  did  you  take  your  meals?" 

A.     "Always  at  the  Pacific  Hotel." 

Q.  "Now,  where  did  you  go  after  you  left  that 
place!     Where  did  she  go  to?" 

A.  "Well,  I  got  my  room  then  in  the  hotel,  and 
she  went  with  some  friends  of  hers;  I  think  it  was 
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McDonald.  I  would  go  once  a  week,  Sunday  afternoon, 
and  sometimes  some  afternoon  in  the  week/^ 

Q.     ''And  when  did  you  next  rent  rooms  for  her?" 

A.  ''I  think  there  came  along  some  conventions  in 
Chicago  one  year,  a  great  many,  and  we  had  to  give  up 
our  rooms  in  the  hotel,  and  I  went  back  again  to  Van 
Buren  street.     I  stayed  there  probably  a  year  or  two." 

Q.  '*What  time  of  the  day  during  that  time  did  you 
go  there,  or  night?" 

A.  '*The  same  time,  year  in  and  year  out.  From 
half  past  12  or  1  at  night,  and  leave  again  in  the  morn- 
ing at  a  quarter  to  9  or  9  o'clock.  I  took  my  meals  at 
the  Grand  Pacific  Hotel.  I  couldn't  tell  what  year; 
that  was  along  in  the  '70's  anyway;  it  must  have  been 
1874,  probably.  I  know  there  was  a  time  there  that  I 
hadn't  seen  or  heard  anything  of  the  woman  for  about 
two  years  and  a  half  or  three  years,  and  I  met  her  on 
Adams  street.  Julia  came  along;  that  was  the  first  I 
had  heard  or  seen  of  her  for  two  and  a  half  or  three 
years,  and  I  shook  hands  with  her  and  was  glad  to  see 
her,  and  she  looked  bad,  and  I  felt  very  sorry  for  her, 
and  I  asked  her  how  she  had  been  getting  along  and 
what  she  was  doing,  etc.,  and  she  told  me  that  she  had 
just  come  trying  to  get  a  place  with  Mrs.  Drake;  I 
asked  her  what  Mrs.  Drake  said  to  her.  She  said  Mrs- 
Drake  questioned  her  about  what  she  had  been  doing 
and  where  she  had  Jbeen  living,  and  she  told  Mrs. 
Drake  that  she  had  been  married,  and  she  said  she  had 
married  Jim  Jones,  that  was  a  hackman  here,  and  she 
asked  me  for  money,  and  I  gave  her  every  cent  that  I 
had,  which  was  sixty,  eighty  or  one  hundred  dollars. 
That  was  before  I  went  to  the  Centennial;  it  must  have 
been  1874  or  1878  anyway.  In  1876  she  had  rooms  on 
the  west  side.  I  would  go  once  a  week  or  probably 
oftener;  probaby  two  or  three  times  when  I  had  noth- 
ing to  do  in  bad  weather,  couldn't  stay  out  doors,  and 
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I  would  go  over  there  then.  My  room  in  the  hotel  was 
cold  and  over  there  she  had  a  stove  and  a  fire,  and  I 
could  stay  there  and  smoke  for  an  hour  and  go  back  to 
business  again.  I  guess  I  was  giving  her  money.  I 
was  always  liberal  with  her;  always  generous.'^ 

Q.     "She  didn't  go  to  the  Centennial  with  youf 

A.     "No,  sir.'' 

Q.  "Where  did  you  spend  your  nights  after  you  quit 
work  during  that  time!" 

A.     "In  my  room  in  the  hotel." 

Q.  "Now,  do  you  know  where  she  went  to  after  she 
left  that  place?" 

A.  "No,  indeed,  I  couldn't  keep  track  of  her.  She 
seemed  to  make  acquaintances  and  move  around  and 
get  friends  and  go  in  among  her  own  acquaintances 
and  people,  and  I  would  go  to  her  room  and  go  to  see 
her,  and  I  never  had  any  acquaintance  with  them, 
never  had  any  social  acquaintance;  didn't  know  them 
at  all.  The  woman  never  mixed  with  my  acquaint- 
ances or  with  my  friends.  I  never  took  the  woman 
anywhere;  never  went  to  a  picnic  with  her,  never  went 
to  a  church  with  her,  never  went  to  a  circus  with  her." 

Q.  "What  time  was  it  when  you  went  in  the  Van 
Buren  street  flats?" 

A.  "When  they  moved  the  first  cottage  off,  1873. 
The  fire  occurred  in  1871,  that  was  the  year  when  I 
bought  the  furniture  and  got  a  year's  lease  on  that  prop- 
erty. We  stayed  there  a  j^ear  and  then  the  cottage  was 
moved  off.  It  was  1872  or  1873  when  we  went  into 
the  Van  Buren  street  block." 

Q.     "When  did  she  leave  there  finally!" 

A.  "I  can  not  give  you  the  date,  I  guess  she  left 
there  in  '80  some  time." 

Q.     "Do  you  know  where  she  went  to  when  she 
left  there  in  1880?" 

A.     "No,  I  do  not  know.     She  went  to  somebody 
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named  Spain,  she  went  to  somebody  named  McDonald, 
and  she  went  to  this  Mrs.  Gallagher,  and  this  is  all  I 
can  think  of." 

Q.  *'Now  what  times  and — did  you  go  with  her  to 
any  of  these  people  and  rent  rooms  for  her?'' 

A.     ''Never,  sir,  never." 

Q.  **Now,  after  1881,  where  did  you  then  go  in 
1881?" 

A.     '*!  think  she  went  to  Mrs.  CuUings." 

Q.     **Who  took  her  there?" 

A.  ''Herself,  I  didn't  know  the  people.  I  never 
knew  them  except  through  her.  She  must  have  been 
there  two  years  and  a  half,  probably  two  years.  Two 
years  and  a  half  or  three  years.  The  first  year  I  don't 
believe  I  was  ever  in  the  house.  She.  was  there  a  year 
before  I  ever  was  in  the  house.  I  nevei*  went  there 
until  I  got  the  child."  (The  child  adopted  by  appel- 
lant. ) 

In  1890  appellant,  who  was  then  living  in  the  house 
which  he  had  built  upon  Michigan  avenue,  took  ap- 
pellee into  that  house,  as  he  claims,  as  housekeeper, 
and  as  she  claims,  as  his  wife.  The  testimony  of  the 
various  people  who  occupied  the  house  with  them  is 
conflicting.  It  appears,  however,  that  she  was  called 
"Mrs.  McKenna;"  that  the  adopted  child  called  her 
"mamma."  Some  witnesses  state  that  they  occupied 
a  room  together;  others  (including  appellant)  deny 
this.  But  it  is  clear  that  he  did  not  present  her  among 
neighbors  and  acquaintances  distinctly  as  his  wife. 
There  is  throughout  the  years  spent  there,  from  1890 
to  1894,  an  uncertainty  as  to  the  position  which  she 
occupied  in  relation  to  the  appellant.  In  1894  he  com- 
pelled her  to  leave  the  Michigan  avenue  house,  and 
there  the  relationship  ends,  except  as  to  litigation. 
During  the  years  from  1871  to  1899  there  is  evidence 
that  appellant  paid  rent  at  various  times  for  appellee ; 
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that  together  they  rented  a  drawer  in  a  safety  deposit 
vault;  that  they  stood  together  as  godfather  and  god- 
mother at  the  christening  of  a  neighbor's  child,  and 
that  appellant  attended  to  the  burial  of  the  children 
born  to  appellee.  There  is,  however,  throughout  the 
entire  evidence — which  is  given  in  the  record  in  any- 
thing but  a  clear  manner — a  lack  of  any  reputation  of 
marriage,  except  the  most  desultory  and  divided,  and 
lack  of  any  continued  relationship  between  the  parties, 
except  such  as  bears  the  stamp  of  being  clandestine. 
Appellant  held,  mortgaged,  and  dealt  in  real  estate  as 
a  bachelor.  In  1894  another  and  former  bill  in  chan- 
cery, similar  to  the  one  here,  was  filed  by  appellee  in 
the  Circuit  Court.  A  settlement  was  arranged  between 
the  parties,  and  an  agreement  signed,  by  which  the 
marriage  relationship  was  disavowed  by  appellee,  and 
the  bill  was  by  consent  dismissed  for  want  of  equity. 
The  regularity  and  effect  of  this  proceeding  is  now 
attacked  by  appellee.  If  a  marriage  were  here  estab- 
lished, it  is  doubtful  if  those  proceedings  would  avail 
the  appellant.  But  from  the  view  we  take  of  the  evi- 
dence, as  bearing  upon  the  establishment  of  any  mar- 
riage, the  question  of  the  former  suit  and  its  settlement 
becomes  unimportant. 

It  is  settled  that  under  the  common  law  here  apply- 
ing, marriage  is  such  a  contract  as  may  be  entered 
into  without  ceremony  or  solemnization  of  any  sort, 
and  all  that  is  necessary  thereto  is  a  distinct  agreement 
of  the  parties,  followed  by  an  assumption  of  the  mar- 
riage status.     Port  v.  Port,  70  111.  484. 

It  is  very  strenuously  urged  by  counsel  for  appellee 
that  in  determining  whether  such  a  contract  had  been 
entered  into  by  appellant  and  appellee,  the  court  should 
apply  the  doctrine  of  presumption,  as  such  presump- 
tion might  be  found  to  arise  from  the  subsequent  con- 
duct of  the  parties.     It  is  true  that  in  the  decision  of 
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cases  involving  common  law  marriages,  there  has 
grown  up  a  certain  application  of  the  theory  of  pre- 
sumption as  to  the  existence  of  a  contract  of  marriage. 
In  a  large  number  of  cases  it  has  been  held  that,  where 
direct  evidence  of  any  contract  of  marriage  was  want- 
ing, as  by  reason  of  the  supposed  parties  to  the  con- 
tract not  being  living  or  able  to  testify,  and  there 
being  no  other  witness  thereof,  the  fact  that  the  con- 
duct of  the  parties  was  consistent  with  the  existence  of 
a  marriage  relation  between  them,  and  from  the  stand- 
point of  regard  for  morality  and  law,  inconsistent  with 
an  absence  of  such  relation,  then  from  such  conduct 
there  would  arise  a  presumption  that  at  some  time 
unknown  and  in  some  manner  undisclosed,  a  contract 
of  marriage  had  been  entered  into.  It  is  the  presump- 
tion of  the  law  in  favor  of  morality  as  against  immor- 
ality, and  of  legality  as  against  illegality.  It  would 
seem  clear  that  this  presumption  is  the  outgrowth,  not 
only  of  this  favoring  of  the  right  as  against  the  wrong 
in  construction  of  conduct,  but  as  well  of  the  exigency 
of  the  cases,  wherein  it  has  been  applied,  in  that  all 
direct  proof  of  what  contract  was  entered  into  was 
wanting.  It  is  mainly,  if  not  exclusively,  in  cases  in- 
\volving  questions  of  property  rights  or  legitimacy, 
jafter  death  of  the  parties  to  the  marriage  sought  to  be 
established,  that  this  theory  of  presumption  from 
course  of  conduct  is  found  to  have  been  applied. 

If  a  contract  be  proved  by  direct  evidence,  the  theory 
of  presumption  as  to  any  other  or  different  contract 
can  have  no  place ;  and  if  the  entire  transaction  be- 
tween the  parties  is  exposed  by  direct  evidence, 
whether  it  amounts  to  a  contract  of  marriage  or  not, 
the  theory  of  presumption  is  alike  inapplicable.  In 
the  case  under  consideration  all  the  transactions  of  the 
parties  in  their  mutual  relationship  ai»  proved.  The 
parties  are  living  and  were  witnesses  upon  the  trial. 
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No  presumption  can  arise  from  their  conduct  as  to 
any  contract  having  ever  been  made,  other  than  the 
alleged  contract  which  appellee  says  was  made  in  the 
Sherman  House  upon  the  stated  evening  in  1862.  No 
other  contract  than  that  is  claimed  to  have  been  made. 
The  subsequent  conduct  of  the  parties  can  not,  there- 
fore, be  said  to  apply  otherwise  than  as  corroborative 
of  the  one  or  the  other  of  the  two  witnesses  to  the 
specific  events  which  are  upon  the  one  side  claimed  and 
upon  the  other  denied,  as  constituting  a  contract  of 
marriage. 

We  have,  then,  to  determine  from  the  evidence 
whether  there  has  been  established  such  consent  on  the 
part  of  each  to  enter  upon  the  marriage  relationship 
as  would  be  necessary  to  bind  each ;  and  whether  such 
consent,  if  any  there  were,  was  followed  by  an  assump- 
tion of  the  marriage  status. 

In  seeking  the  rules  of  law  here  governing,  we  need 
not  look  beyond  the  decisions  of  our  own  State,  for  the 
questions  presented  have  arisen  and  been  thoroughly 
considered  in  those  decisions. 

In  Port  V.  Port,  70  111.  484,  the  court  say:  *'We  are 
inclined  to  the  opinion  ♦  *  *  that  a  marriage  without 
observing  the  statutory  regulation,  if  made  according 
to  the  common  law,  will  still  be  a  valid  marriage,  and 
that,  by  the  common  law,  if  the  contract  be  made  per 
verba  de  presenti,  it  is  sufficient  evidence  of  a  marriage ; 
or,  if  it  be  made  per  verba  de  futuro  cum  copula,  the 
capula  is  presumed  to  have  been  allowed  on  the  faith  of 
the  marriage  promise,  and  that  the  parties,  at  the  time 
of  the  copula,  accepted  each  other  as  man  and  wife. 
*  *  *  This  is,  however,  merely  a  rule  of  evidence, 
and  it  is  always  competent  in  such  cases  to  show  by 
proof  that  the  fact  was  otherwise.''  1  Bish.  259; 
Myatt  V.  Myatt,  44  111.  473;  Conant  v.  Griffin,  48  Id. 
410.    The  rule  is  well  illustrated  by  the  language  of 
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Lord  Campbell  in  The  King  v.  Mills,  10  Clark  and 
Finn,  534,  782:  *'If  the  woman  in  surrendering  her 
person  is  conscious  that  she  is  committing  an  act  of 
fornication  instead  of  consummating  her  marriage,  the 
copula  can  not  be  connected  with  any  previous  promise 
that  has  been  made,  and  marriage  is  not  thereby  con- 
stituted." Upon  this  principle,  it  was  held  in  Beck- 
ing's  Appeal,  2  Brewster,  202:  *'A  man  may  live  with 
his  kept  mistress  in  such  a*  way  as  to  create  a  kind  of 
repute  of  marriage  among  some  persons;  may,  in  order 
to  gratify  her,  hold  himself  out  to  her  acquaintances 
as  her  husband  ^  may  be  a  constant  visitor,  and  often 
eat  and  sleep  at  her  house;  may  recognize  the  fruit  of 
the  connection  as  his  children,  and  manifest  affection 
for  them ;  and  yet  the  evidence  may  fall  far  short  of 
that  which  ought  to  satisfy  the  mind  that  there  was  an 
actual  agreement  to  form  the  relation  of  husband  and 
wife.'' 

In  Hebblethwaite  v.  flepworth,  98  111.  126,  the  court 
say:  '*A  contract  of  marriage  in  the  future,  even 
when  the  parties  may  afterward  cohabit,  is  not  under- 
stood to  constitute  marriage,  unless  where,  at  the  time 
of  cohabitation,  the  parties  accept  each  other  as  hus- 
band and  wife,  and  so  conduct  themselves,  that  that 
relation  is  understood  and  acquiesced  in  by  relatives  and 
other  acquaintances." 

In  Cartwright  v.  McGown,  121  111.  388,  the  court 
say:  '*A  marriage  is  a  civil  contract,  made  in  due 
form,  by  which  a  man  and  woman  agree  to  take  each 
other  for  husband  and  wife,  during  their  joint  lives, 
unless  it  is  annulled  by  law,  and  to  discharge  toward 
each  other  the  duties  imposed  by  law  upon  such  rela- 
tion. Each  must  be  capable  of  assenting,  and  must,  in 
fact,  consent,  to  form  this  new  relation.  *  *  ♦  When 
the  consent  to  marry  is  manifested  by  words  de  presenfi 
a  present  assumption  of  the  marriage  status  is  necessary ^^^ 
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and  quoting  from  Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
237,  the  court  continue:  *'0n  the  other  hand,  it  is  not 
sufficient  to  agree  to  present  cohabitation  and  a  future 
regular  marriage, — citing  Duncan  v.  Duncan,  10  Ohio 
St.  182;  Beverson  v.  Beverson,  47  Cal.  621;  Fryer  v. 
Fryer,  Rich.  Eq.  85;-  Bish.  on  Mar.  &  Div.,  sec.  262." 
And  the  court  say  further:  *' Courts  can  not  marry 
parties  by  mere  presumption,  without  their  consent. 
In  the  absence  of  consent,,  the  status  of  marriage  is 
never  created  by  any  government.  The  law  compels 
no  one  to  assume  the  matrimonial  status.  Without 
aBsent,  no  statute  or  constitution  can  create  this  rela- 
tion."    Citing  Dickerson  v.  Brown,  49  Miss.  373. 

In  Laurence  v.  Laurence,  164  111.  367,  the  court  say: 
**It  is  necessary  to  a  valid  marriage  that  both  parties 
should  consent  to  the  marriage  agreenient  and  assume 
the  marriage  status,"  and  "The  evidence  falls  short  of 
establishing  the  necessary  elements  of  a  common  law 
marriage, — that  of  consent  and  assumption  of  the 
marriage  status." 

Measuring  the  evidence  by  the  rules  announced  in 
these  cases,  we  are  led  to  the  conclusion  that  the  facts 
here  disclosed  fall  short  of  establishing  that  consent  of 
each  party  to  enter  into  tlie  marriage  relation  and  that 
assumption  of  the  marriage  status  which  are  both 
essential  to  constitute  a  common  law  marriage. 

As  i;o  whether  the  words  testified  to  by  appellee  were 
spoken  by  appellant,  the  evidence  is,  aside  from  cor- 
roborating circumstances,  equally  balanced.  Nor  can 
we  find  in  the  surrounding  circumstances  any  suflScient 
corroboration  of  appellee.  The  parties  had  not  pre- 
viously agreed  to  disregard  and  dispense  with  the 
forms  which  are  held  by  the  community  at  large,  and 
especially  by  those  of  their  faith,  to  be  indispensable 
to  the  proper  creation  of  the  marriage  status.  They 
did  not  meet  for  the  avowed  purpose  of  entering  into  a 
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civil  contract.  The  meeting  was  clandestine;  the 
occasion  of  whatever  talk  was  had  was  an  attempt  upon, 
the  part  of  appellant  to  induce  appellee  to  permit 
unlawful  intimacy.  But  even  if  it  were  regarded  as 
sufficiently  established  that  at  the  time  in  question  each 
spoke  the  words  attributed  by  appellee,  it  is  at  least 
doubtful  if  they  could  be  held  to  have  constituted  an 
assent  by  each  to  then  enter  upon  a  binding  contract  of 
marriage.  Appellee  says  that  in  reply  to  the  alleged 
statement  of  appellant,  she  merely  gave  him  permission 
to  remain  in  her  room  and  consented  to  the  intimacy 
which  followed, — saying  in  substance,  that  if  his 
motives  were  as  expressed  by  him,  he  might  remain. 
There  was  from  her  no  word  of  assent  to  a  proposed 
marriage;  nothing  which  could  have  precluded  her 
from  repudiating  any  obligation  upon  her  part  by 
reason  of  what  she  had  said.  Had  it  been  sought, 
immediately  after  the  night  in  question,  to  enforce  the 
supposed  contract  upon  appellee,  it  is  difficult  to  per- 
ceive how  she  could  have  been  held  to  be  bound  by 
reason  of  any  assent  expressed  by  her  to  a  contract  of 
marriage.  If  there  was  no  contract  binding  upon 
appellee  as  well  as  upon  appellant,  then  there  was  in 
law  no  contract  at  all.  But  if  it  were  conceded  that 
the  words  spoken  were  sufficient,  if  followed  by  con- 
duct indicating  assent  to  a  contract,  we  go  a  step  fur- 
ther and  inquire, — did  the  subsequent  conduct  of  the 
parties  amount  to  an  assumption  of  the  marriage 
status  T 

It  would  seem  that  an  agreement  by  words  must,  in 
order  to  constitute  a  valid  contract  of  marriage,  be  fol- 
lowed by  an  assumption  of  the  marriage  status — and 
this  whether  the  words  be  de  fiiturOj  when  the  marriage 
relationship  must  be  assumed  after  the  words  have 
been  followed  by  cohabitation.  Hebblethwaite  v. 
Hep  worth,  supra, 
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Or  if  the  words  be  de  presently  when  a  present  assump- 
tion of  marriage  relationship  is  essential.  Cai'twright 
V.  McGown,  supra. 

Nor  does  mere  clandestine  sexual  intimacy  alone  con- 
stitute such  assumption  of  the  marriage  status.  It 
means  more- than  that,  viz.,  the  ostensible  relation- 
ship,  recognized  by  relatives  and  other  acquaintances. 
Hebblethwaite  v.  Hepworth,  supra. 

There  is  no  conflict  of  evidence  as  to  the  fact  that 

neither  immediately  after  the  evening  in  question,  nor 

for  three  or  four  years  thereafter,  did  the  parties  assume 

any  mutual    relationship,  which  could  be   construed 

as  a  marriage  relation.     Neither  then  nor  for  some 

time  after  did  appellee  assume  the  name  or  position  of 

a  wife  of  appellant;  and  if  later  she  did  assume  the 

name,  and  after  an  interval  of  years,  seek  to  assume 

the  position,  such  action  can  hardly  be  so  related  back 

as  to  constitute  a  mutual  assumption  of  the  marriage 

status  based  upon  a  contract  made  in  the  year  1862. 

Appellee  testified  that  for  three  or  four  years  follow- 
ing the  date  of  the  supposed  contract,  she  lived  as  a 
single  woman.  If  it  had  been  sought  during  any  one 
of  those  years  to  establish  by  a  decree  of  court  the  fact 
of  a  marriage  between  these  parties,  how  could  any  court 
bavethen  adjudicated  that  there  had  been  a  mutual 
consent  followed  by  mutual  assumption  of  the  marriage 
status?  And  how  can  any  later  relation  of  the  parties 
create  any  presumption  of  a  later  contract,  not  claimed 
by  either  to  have  been  made,  or  how  could  it  aid  a  pre- 
sumption which  could  not  have  obtained  in  the  first 
three  or  four  years  following  the  date  of  the  alleged 
contract?  • 

It  is  true  that  a  concealment  for  a  time  of  the  fact  of 
a  marriage,  made  by  civil  contract  only,  does  not  of 
itself  necessarily  preclude  the  validity  of  the  contract  if 
there  be  good  reason  for,  and  express  agreement  of  the 
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parties  to,  such  concealment.  But  here  the  evidence 
fails  to  establish  any  agreement  which,  recognizing  an 
existing  and  binding  contract,  undertook  to  keep  it 
concealed  for  any  specific  reason  or  for  any  particular 
time. 

There  is  no  doubt  that  the  appellee  was  seduced  by 
appellant,  and  it  is  altogether  probable  that  he  held  out 
to  her  the  hope  of  a  marriage  at  some  time.  It  appears, 
too,  that  for  more  than  thirty  years  an  unlawful  in- 
timacy was  carried  on  between  them;  that  at  times 
and  places  there  was  a  reputation  of  ^marriage,  but  a 
divided  reputation ;  that  during  those  years  appellant 
provided  at  most  times  for  appellee's  living  expenses, 
for  her  medical  attendance,  and  for  the  burial  of  the 
children  born  to  them,  and  that  now  in  her  old  age  he 
is  inclined  to  make  less  provision  for  her  than  formerly, 
or  perhaps  none  at  all.  His  conduct,  as  disclosed,  is 
cruel.  His  very  failure  to  make  appellee  his  wife  is 
cruelty  of  the  most  brutal  type.  But  that  does  not 
supply  the  elements  necessary  to  a  valid  contract  of 
marriage,  nor  justify  the  court  in  attempting  to  adju- 
dicate contrary  to  the  facts  as  they  exist.  The  facts  of 
the  case  are  such  as  to  naturally  and  forcibly  enlist  the 
sympathy  of  a  court  with  the  appellee.  But  we  can 
not,  either  for  the  purpose  of  aiding  the  wronged  or 
punishing  the  wrongdoer,  violate  settled  principles  of 
law,  or  adopt  rules  not  recognized  by  authority  which, 
however  they  might  serve  the  exigency  of  this  case, 
might  as  well  work  extreme  injustice  to  innocent  parties 
through  future  application.  Not  infrequently  there  is 
in  issue  in  cases  like  the  one  here,  the  legitimacy  of 
the  innocent  children  of  a  marriage  contracted  after  the 
transactions  which  are  sought  to  be  made  the  basis  of  a 
so-called  common  law  marriage.  Strict  adherence  to 
just  and  well  established  rules  of  law,  irrespective  of 
the  hardship  of  the  case,  is  the  duty  of  the  courts. 
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If  parties  wish  to  disregard  the  wise  and  wholesome 
regulations  of  the  community  as  to  forms  and  ceremony 
of  marriage,  they  have  the  right  so  to  do,  and  to  make 
their  marriage  a  matter  of  simple  civil  contract  only ; 
but  in  attempting  so  to  do,  they  must  see  to  it  that  such 
proof  of  the  transaction  is  preserved  as  will  enable 
courts  to  discover  a  valid  marriage  contract,  viz.,  a 
definite  agreement  on  the  part  of  each,  followed  by  an 
assumption  of  the  marriage  status. 

The  decree  is  reversed. 


leander  J.  MeCormlek  v.  Anthony  F.  Seeberger  et  al. 

1.  Corporations — Liability  of  Person  Who  Assumes  to  Act  for  a  Corpo- 
ration WiUumt  Authority  to  Do  80. — A  person  who  assames  to  contract  in 
the  name  of  a  corporation,  withont  power  so  to  do,  whether  such  lack  of 
power  be  dae  to  the  fact  that  there  is  no  such  corporation  in  existence  in 
contemplation  of  law,  to  lack  of  authority  on  the  part  of  the  agent,  or  to 
Isok  of  capacity  on  the  part  of  the  corporation  to  enter  into  the  contract, 
^^y  in  each  case  be  held  liable  to  the  party  with  whom  the  contract  is 
attempted  to  be  made,  to  make  good  the  loss  to  such  party  by  reason  of 
^is  inability  to  enforce  the  contract  as  against  the  corporation. 

2.  Sake— Directors  not  Liable  for  Mistake  of  Law. — If  a  contract  is 
entered  into  by  the  directors  of  a  corporation  and  another  under  a  mutual 
misapprehension  as  to  the  powers  of  the  corporation  under  the  law,  such 
^Qtnal mistake  does  not  operate  to  render  the  directors  individually  liable. 

3.  Same — Persons  Dealing  With  the  Officers  of  a  Corporation  May  Rely 
^Pon  Their  Bepresentations  as  to  Their  Authority. — As  between  a  person 
Attempting  to  contract  with  a  corporation  and  the  officers  of  such  corpo- 
'Ation,  professing  authority  on  their  part  and  capacity  on  the  part  of  the 
^n>oration,  such  person  may,  if  he  chose,  rely  upon  the  representations 
^  the  officers  as  to  matters  peculiarly  within  their  knowledge,  without 
making  any  search  of  the  records  of  a  public  office. 

4.  Qams— Suits  Against  Qffloers  for  Wrongful  Assumption  of  Authority — 
^wtner  Suit  Against  Corporation  as  an  Estoppel. — ^Where  a  suit  is  brought 
i^inst  a  corporation  on  a  lease  and  it  is  held  that  no  recovery  can  be 
itad  thereon  and  judgment  is  rendered  for  only  an  amount  covering  the 
benefit  received  by  the  corporation  through  its  use  of  the  premises,  the 
plaintiff  is  not  estopped  from  suing  the  officers  of  the  corporation  for  a 
false  assumption  of  authority.   - 
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5.  Same— Officers  of  Acting  Without  Authority — Liahility  of  as  Partners. 
Where  organization  has  been  perfected  and  a  corporation  exists  in  con- 
templation of  law,  directors  of  the  corporation  who  have  executed  a  lease 
in  its  name  can  not  be  held  liable  thereon  as  partners . 

6.  Agents — Liability  of  Agent  for  Improper  Assumption  of  Authority, — 
If  the  principal  is  not  bound  by  an  instrument,  the  agent  will  not  be 
bound  thereby  unless  it  contains  apt  words  to  ohai^ge  him ;  although  if  he 
be  of  competent  capacity  to  enter  into  a  contract,  he  may  be  responsible 
in  an  action  on  the  case  for  his  negligent  performance  of  his  duty,  or 
his  improper  assumption  of  .authority. 

7.  Same — Liability  of  Agent  for  Bepresentations  as  to  Authority  not 
Known  to  be  True. — An  agent,  who  by  false  assumption  of  authority, 
induces  another  to  enter  into  a  contract,  which  as  to  tJie  professed  prin- 
cipal is  void,  is  liable  to  the  party  injured,  although  the  agent  without  bad 
faith,  merely  represented  that  which  he  did  not  know  to  be  true,  omitting 
to  give  such  information  to  the  other  contracting  party,  as  would  enable 
him  equally  to  judge  as  to  the  authority. 

Assnmpsit;  for  rent.  Appeal  from  the  Superior  Court  of  Cook  County, 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1897.  Reversed  and  judgment  entered  in  this  court. 
Opinion  filed  January  6,  1898. 

Statement  of  the  Case. 

This  is  a  suit  brought  by  appellant,  L.  J.  McCormick, 
against  Anthony  F.  Seeberger  and  others,  appellees, 
who  were  directors  of  the  so-called  Market  National 
Bank  of  Chicago,  seeking  to  hold  them  individually 
for  the  damage  suffered  by  reason  of  the  refusal  of  the 
bank  to  perform  the  covenants  and  pay  the  rent  due 
under  a  lease  executed,  under  the  direction  of  appel- 
lees, as  the  board  of  directors  of  said  corporation,  by 
the  president  and  cashier  thereof. 

Suit  was  originally  brought  by  McCormick  in  the 
Superior  Court  of  Cook  County  against  the  Market 
National  Bank  as  a  corporation,  to  recover  for  rent 
due  up  to  May  1,  1895,  but  he  recovered  judgment  for 
rent  due  only  up  to  August  15,  1893 ;  the  court  refus- 
ing to  render  judgment  for  all  the  rent  due  on  the 
ground  that  the  execution  of  such  a  lease  was  ultra 
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vires  and  void,  and  that  the  complainant  could  not 
recover  except  for  the  time  the  premises  were  actually 
occupied  by  said  bank.  The  judgment  of  the  Superior 
Court  was  affirmed  by  the  Appellate  Court.  61  111. 
App.  33.  The  judgment  of  the  Appellate  Court  was 
affirmed  by  the  Supreme  Court  of  Illinois.  162  111. 
100.  A  writ  of  error  was  sued  out  from  the  Supreme 
Court  of  the  United  States  and  the  judgment  of  the 
Supreme  Court  of  Illinois  was  there  affirmed. 

It  was  held  that  although  the  corporation  had  pro- 
ceeded in  its  organization  far  enough  to  constitute  it  a 
dejure  corporation,  yet  that  it  had  not  received  the 
formal  certificate  of  the  comptroller  of  the  currency 
and  could  not,  therefore,  commence  a  banking  busi- 
ness, and  that  the  execution  of  the  lease  being  inci- 
dental to  a  banking  business,  the  transaction  was  null 
and  void  and  the  corporation  was  not  bound. 

The  present  suit  was  then  brought  against  appel- 
lees, the  directors  of  the  bank,  charging  liability  upon 
the  ground  that  they  had  knowledge  of  and  consented 
to  the  execution  of  the  lease,  and  directed  the  same  to 
be  made.  The  cause  was  tried  by  the  court  without  a 
jury,  upon  an  agreed  statement  of  facts,  and  resulted 
in  a  finding  and  judgment  for  the  defendants,  from 
whicli  judgment  this  appeal  is  prosecuted.  The  agreed 
statement  of  facts  is  in  part  as  follows : 

That  on  January  31,  1893,  Seeberger  and  others 
entered  into  articles  of  association  for  the  purpose  of 
forming  a  national  bank,  and  elected  Seeberger  and 
other  appellees  as  directors;  Seeberger  was  elected 
president  and  William  Cox  cashier. 

On  the  ninth  day  of  February,  A.  D.  1893,  Seeberger, 
in  the  name  of  the  bank  and  as  president  thereof,  in 
pursuance  of  a  resolution  of  the  directors  of  said  bank, 
purporting  by  its  terms  to  authorize  him  so  to  do, 
entered  into  a  lease  with  plaintiflE  of  offices  in  the  city 
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of  Chicago,  to  be  used  by  said  bank  as  a  banking 
office,  and  for  no  other  purpose,  for  the  term  of  five 
years  from  the  first  day  of  May,  A.  D.  1893,  to  the 
thirty-first  day  of  April,  A.  D.  1898,  at  the  yearly 
rental  of  $13,000,  payable  in  equal  installments  of 
$1,083.33  monthly. 

Provision  that  landlord  or  tenant  may  cancel  lease 
by  ninety  days'  notice  on  May  1  of  1895, 1896  or  1897. 

Some  of  the  shareholders  of  said  bank  never  paid 
any  part  of  their  subscriptions;  others  paid  a  portion. 
Of  the  entire  capital  stock  of  $1,000,000,  no  more  than 
$331,594  was  ever  paid. 

On  June  22,  1893,  the  president  and  cashier  of  said 
Market  National  Bank  took  possessioil  of  the  premises 
in  question ;  possession  of  the  same  up  to  that  time 
having  been  retained  by  McCormick,  with  consent  and 
approval  of  the  officers  of  said  bank,  for  the  purpose  of 
putting  them  in  condition,  etc. 

Prior  to  execution  of  lease,  officers  of  the  bank  were 
elected,  and  a  seal  was  made  for  said  bank.  Name  of 
the  bank  was  signed  to  lease  by  president  and  corpo- 
rate seal  attached  by  cashier.  The  officers  of  said  bank 
from  time  to  time  corresponded  with  plaintiff,  signing 
themselves  in  their  official  capacity,  and  used  in  such 
correspondence  letterheads  with  name  of  the  Market 
National  Bank,  its  location  and  place  of  business,  and 
the  name  of  its  officers  printed  thereon,  and  said  letters 
were  signed  either  by  the  president  or  cashier  of  said 
bank.  Fixtures  and  furniture  required  for  carrying  on 
a  banking  business,  also  a  quantity  of  blank  books  and 
stationery,  the  property  of  the  bank,  were  not  removed 
from  said  premises  until  April  30,  1895. 

That  said  Market  National  Bank  never  was  author- 
ized by  the  comptroller  of  the  currency  to  commence 
the  business  of  banking,  and  never  did  commence  the 
business  of  banking. 
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The  said  McCormick  at  the  time  of  negotiations, 
prior  to  the  execution  of  lease,  and  at  the  time  of  the 
execution  of  lease,  and  at  the  time  when  officers  of 
bank  took  possession  of  the  demised  premises,  under- 
stood and  believed  that  the  said  Market  National  Bank 
was  duly  and  legially  organized  as  a  national  bank,  and 
that  as  such  it  was  ready  to  do  a  banking  business,  and 
that  it  had  the  power  to  enter  into  said  lease  and  the 
agreements  connected  therewith,  and  had  no  knowledge 
or  information  to  the  contrary  until  the  fifteenth  day 
of  August  A.  D.  1893,  at  which  time  the  officers  of  the 
said  bank  informed  said  McCormick  that  said  Market 
National  Bank  had  no  power  to  enter  into  said  lease 
and   offered    to    surrender  to  said   McCormick  said 
demised  premises  and  said  lease,  and  said  McCormick 
was  then  and  there  informed  by  the  said  officers  that 
said  bank  had  never  been  authorized  by  the  comptroller 
of  the  currency  to  commence  the  business  of  bajiking, 
but  nevertheless  said  McCormick  then  and  there  refused 
to  accept  such  surrender,  and  Seeberger  then  notified 
McCormick  of  the  abandonment  of  all  further  proceed- 
ings with  respect  to  the  carrying  on  by  the  said  bank 
of  a  banking  business,  and  that  the  bank  would  not 
occupy   the  premises,   and  that  McCormick  was  at 
liberty  at  any  time  to  take  possession  thereof. 

On  July  15, 1893,  the  organizers  of  the  bank  executed 
and  signed  a  certificate  revoking  their  articles  of  asso- 
ciation and  organization  certificate,  and  transmitted 
same  to  comptroller  of  the  currency. 

On  January  3,  1895,  McCormick  notified  Seeberger, 
as  president  of  the  bank,  that  he  intended  to  terminate 
said  lease  on  May  1, 1895,  in  accordance  with  the  terms 
thereof. 

The  directors  mentioned  in  articles  of  association 
were  all  shareholders  in  said  association,  and  had  full 
knowledge  of  and  consented  to  the  execution  of  said 
lease. 
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On  the  seventeenth  of  June,  1895,  McCormick  com- 
menced in  Superior  Court  of  Cook  County  an  action 
of  assumpsit  against  the  bank  to  recover  rents  speci- 
fied in  lease  to  May  1,  1895,  in  which  suit  the  cause 
was  submitted  to  court  upon  facts  agreed  upon,  which 
facts  so  agreed  upon  were  the  same  facts  as  heretofore 
set  forth.  And  thereupon  the  Superior  Court  on  July 
16,  1895,  rendered  judgment  in  favor  of  McCormick, 
and  against  the  bank  for  $2,548.35;  which  judgment, 
upon  appeal  of  said  McCormick,  was  thereafter,  on 
November  18,  1895,  affirmed  by  the  Appellate  Court  of 
the  First  District,  and  said  judgment  of  said  Appellate 
Court  was  thereafter,  on  June  11,  1896,  upon  the 
further  appeal  of  said  McCormick  affirmed  by  the 
Supreme  Court  of  Illinois;  that  said  $2,548.35,  for 
which  judgment  was  rendered,  was  amount  of  rent 
unpaid  and  accruing  under  lease  to  August  15,  1893, 
together  with  one-half  the  costs  of  changing  offices  and 
building  vault ;  and  said  courts  held  that  McCormick 
was  not  entitled  to  recover  from  said  bank,  as  a  cor- 
poration, any  rent  under  said  lease,  accruing  subse- 
quent to  said  fifteenth  of  August,  1893,  and  said  or- 
ganization known  as  the  Market  National  Bank  of 
Chicago,  as  a  corporation,  had  no  power  to  execute  the 
lease  in  question.  That  the  execution  of  said  lease 
was  not  incidental  and  necessarily  preliminary  to  the 
organization  of  said  corporation;  and  that  said  corpo- 
ration or  organization  had  not  been  authorized  by  the 
comptroller  to  commence  the  business  of  banking,  and 
had  at  no  time  authority  to  do  any  business  except 
such  as  was  incidental  and  necessarily  preliminary  to 
its  organization,  and  that  said  lease  after  August  15, 
1893,  was  not  valid  or  binding  upon  said  association  as 
a  corporation. 

This  suit  is  brought  against  defendants  by  plaintiff, 
who  claims  that  defendants  were,  at  time  of  the  execu- 
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tion  of  the  lease,  copartners,  or  joint  obligors;  and 
claims  that  defendants  had  the  power  as  such  copart- 
ners or  joint  obligors  to  bind  themselves  and  did  bind 
themselves  for  rent  under  the  terms  of  said  lease  after 
August  15,  1893,  to  May  1,  1895.  Defendants,  how- 
ever,  deny  that  they  were  or  are  such  copartners,  or 
otherwise  jointly  liable,  or  that  they  were  or  are  liable 
to  plaintiff  as  such. 

The  foregoing  facts  shall  be  held  to  be  competent 
evidence  under  the  pleadings  in  this  cause  to  the  same 
extent  that  they  would  be  under  any  form  of  pleadings. 
The  intention  of  the  parties  being  that  under  the 
pleadings  in  this  cause  the  respective  parties  may  es- 
tablish any  cause  of  action,  or  any  defense  that  they 
could  respectively  establish  under  any  form  of  plead- 
ings. 

If  upon  the  foregoing  facts  the  court  is  of  the  opinion 
that  plaintiff  is  entitled  to  recover  from  defendants,  or 
any  of  them,  judgment  is  to  be  entered  against  such 
defendant  or  defendants  for  such  sum  as  the  court  is  of 
opinion  that  plaintiff  is  entitled  to  recover  of  and  from 
such  defendants.  But  if  the  court  is  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover  of  and  from 
the  defendants,  or  either  of  them,  judgment  is  to  be 
entered  in  favor  of  the  defendants  against  the  plaintiff. 
Aside  from  this  stipulation  no  evidence  was  heard. 

Pence  &  Cabpenter,  attorneys  for  appellant. 

If  the  agent,  either  of  a  corporation  or  an  individual, 
makes  a  contract  which  he  has  no  authority  to  make, 
he  binds  himself  personally,  according  to  the  terms  of 
the  contract.  Wheeler  v.  Reed,  36  111.  91 ;  Frankland 
V.  Johnson,  147  111.  525;  Loverin  v.  McLaughlin,  161 
HI.  435;    Bigelow  v.  Gregory,  73  111.   197;   Mott  v. 
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Hicks,  1  Cow.  513 ;  Angell  on  Corporations,  Sec.  303 ; 
1  Par.  Con.,  p.  121. 

That  this  principle  applies  not  only  to  agents  of  indi- 
viduals, but  also  as  to  agents  and  directors  of  corpora- 
tions, is  shown  in  the  cases  already  cited  and  other 
cases,  viz.:  Loverin  v.  McLaughlin,  161  111.  423; 
Bigelow  V.  Gregory,  73  111.  197 ;  Hurt  v.  Salisbury,  55 
Mo.  310;  Kaiser  v.  Lawrence  Savings  Bank,  56  Iowa, 
104;  Booth  V.  Wunderly,  36  N.  J.  Law,  250,  255; 
Garnett  v.  Kichardson,  35  Ark.  144;  Abbott  v.  Omaha 
Smelting  &  Refining  Co.,  4  Neb.  416;  Coleman  v. 
Coleman,  78  Ind.  344;  Johnson  v.  Corser,  34  Minn. 
355;  17  Am.  and  Eng.  Ency.  of  Law,  866;  23  Am.  and 
Eng.  Ency.  of  Law,  875,  876;  1  Beach  on  Private 
Corp.,  Sec.  16;  1  Angell  &  Ames  on  Corp.,  Sec.  303; 
Cook  on  Stockholders,  Sees.  233,  234,  236. 

The  following  authorities  show  that  directors  are 
responsible,  not  only  when  the  corporation  is  not  com- 
pletely organized,  and  hence  not  a  de  jure  corporation, 
but  also  that  they  are  liable  when  there  is  a  de  jure 
corporation,  and  where  the  directors  exercise  powers  not 
conferred  by  the  charter  of  such  de  jure  corporation. 
Mechem  on  Agency,  Sees.  342,  345;  Medill  v.  Collier, 
16  Ohio  St.  599;  Jefts  v.  York,  lOCush.  392;  Kroegor 
V.  Pitcairn,  101  Pa.  St.  311;  Lasher  v.  Stimpson,  145 
Pa.  St.  30 ;  Morse  on  Banking,  133 ;  1  Beach  on  Private 
Corp.,  Sec.  253;  Richardson  v.  Wilson,  L.  R.  6  Q.  B., 
276;  CoUen  v.  Wright,  7  Ell.  &  Bl.  301;  Cherry  v. 
Colonial  Bank,  L.  R.  Priv.  Council  Appeals,  24; 
Downman  v.  Williams,  7  Q.  B.  Ill;  Beattie  v.  Lord 
Ebury,  7  Eng.  &  Irish  App.,  H.  L.  102,  111. 

It  is  not  disputed  but  that  the  officers  and  agents  of 
corporations  are  protected  from  private  liability  while 
acting  within  the  scope  of  corporate  powers,  but  how 
far  such  protection  is  extended  when  they  transcend 
the  corporate  authority,  is  not  clearly  defined.     That 
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in  sncb  cases  a  personal  liability  exists,  seems  to  be 
recognized  in  many  cases  in  this  and  other.  States. 
Lawler  v.  Walker,  18  Ohio,  157 ;  Kearny  v.  Buttles,  1 
Ohio  St.  362;  Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  2§;  Lawler  v.  Burt,  7  Ohio  St.  353;  Fay  v.  Noble, 
7  Gush.  188;  Hood  v.  N.  ¥•  &  N.  Haven  E.  R.  Co.,  22 
Conn.  502.  It  is  well  settled  that  they  who  occasion 
injury  to  others  by  the  fraudulent  use  of  corporate 
powers  are  personally  liable  in  damages  therefor. 
Bartholomew  v.  Bentley,  15  Ohio  659;  Bartholomew 
V.  Bentley,  1  Ohio  St.  37;  Vose  v.  Grant,  15  Mass.  519; 
Trowbridge  v.  Scudder,  11  Gush.  83. 

HiBAM  T.  Gilbebt,  attorney  for  appellees. 

Mb.  Justice  Seabs  belivebed  the  opinion  of  the 

COUBT. 

Upon  the  stipulated  facts  appellant  contends  that  he 
is  entitled  to  recover  because  it  appears  that  appellees, 
claiming  to  be  agents  of  a  corporation  and  to  have 
authority,  made  a  contract  with  him  in  the  name  of  the 
corporation,  which  contract  they  had  no  power  to 
make,  and  therefore  the  contract  being  void  as  to  their 
principal,  appellees  became  liable  by  reason  of  having 
made  it. 

They  who  assume  to  contract  in  the  name  of  a  cor- 
poration, without  power  so  to  do,  whether  such  lack  of 
power  be  due  to  the  fact  that  there  is  no  such  corpora- 
tion in  existence  in  contemplation  of  law,  or  to  lack  of 
authority  on  the  part  of  the  agents,  or  to  lack  of  ca- 
pacity on  the  part  of  the  corporation  to  enter  into  such 
a  contract,  may  be  in  each  case  held  liable  to  the  party 
with  whom  the  contract  is  attempted  to  be  made,  to 
make  good  the  loss  to  such  party  by  reason  of  his  ina- 
bility to  enforce  the  contract  as  against  the  corpora- 
tion. The  liability  of  such  agents  is,  in  the  different 
cases  reported,  placed  upon  different  grounds. 
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In  a  certain  class  of  cases  the  agents  are  held  as  co- 
partners, and  liable  as  such  for  obligations  incurred  in 
the  name  of  the  corporation.  Bigelow  v.  Gregory,  73 
lU.  197;  Loverin  v.  McLaughlin,  161  111.  417. 

In  the  latter  case  the  court  say:  ** Independently  of 
Section  18,  it  is  the  law  that  a  company,  which  is  not  a 
corporate  body,  is  a  partnership,  composed  not  merely 
of  the  directors,  but  of  all  the  subscribers  to  the  arti- 
cles of  association  who  have  not  withdrawn.  (Coleman 
V.  Coleman,  78  Ind.  344;  Bigelow  v.  Gregory,  73  HI. 
197;  Hurt  v.  Salisbury,  55  Mo.  310.)  If  a  corporation 
be  illegally  formed,  its  members  or  stockholders  are 
liable  as  partners  for  its  "acts  or  contracts;  and  direc- 
tors, officers  and  agents,  acting  and  contracting  in  its 
name,  render  themselves  personally  liable  (1  Beach 
on  Private  Corporations,  Sec.  16).'' 

In  another  class  of  cases,  where  contracts  in  writing 
are  made,  the  principal  not  being  liable  thereon,  the 
agents  making  the  contract  are  held  to  be  liable  as 
parties  to  the  instrument  itself,  and  hence  as  principals. 
Frankland  v.  Johnson,  147  111.  520;  Tippits  v.  Walker, 
4  Mass.  595;  Taft  v.  Brewster,  9  Johns.  (N.  Y.)  334; 
White  V.  Skinner,  13  lb.  307;  Duzenberry  v.  Ellis,  3 
Johns.  Cas.  70. 

And  in  still  another  class  of  cases  the  agents  are  held 
fco  be  liable  for  false  assumption  of  authority,  either 
upon  an  implied  warranty  of  authority,  as  in  some 
cases,  or,  as  in  other  cases,  for  wrongfully  and  deceit- 
fully inducing  an  innocent  party  to  enter  into  a  con- 
tract, which,  as  to  the  principal,  is  void.  Jenkins  v. 
Hutchinson,  13  Ad.  &  El.  (N.  S.)  743;  Smoot  v. 
Ilbery,  10  Mees.  &  W.  1 ;  Richardson  v.  Willson,  6  Q. 
B.  (L.  R.)  276;  McHenry  v.  Duffield,  7  Blackf.  41; 
Ogden  V.  Raymond,  22  Conn.  385;  CoUen  v.  Wright, 
7  El.  &  Bl.  301;  Jefts  v.  York,  10  Cush.  392. 

Of  these,  the  English  cases  seem  to  have  adopted  the 
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theory  of  an  implied  warranty  of  authority ;  while  the 
American  cases,  for  the  most  part,  insist  upon  recovery 
as  for  a  tort. 

Under  the  stipulation  in  this  case  all  formal  plead- 
ings are  waived,  and  we  determine  the  question  of 
liability  of  defendants  upon  any  of  these  grounds  from 
the  stipulated  facts  alone.* 

That  these  directors  can  not  be  held  as  copartners, 
who  have  executed  this  lease,  or  caused  it  to  be  exe- 
cuted, in  the  course  of  a  copartnership  business,  having 
merely  usurped  a  corporate  name  under  which  to  carry 
on  a  partnership  business,  seems  to  be  settled  by  the 
fact  that  we  have  here  a  de  jure  corporation,  the  cases 
cited  in  support  of  the  doctrine  that  they  who  assume 
to  act  in  the  name  of  a  corporation  and  failing  to  bind  the 
corporation,  bind  themselves  as  copartners,  are  almost 
exclusively  cases  where  no  corporation  has  existed,  being 
largely  cases  of  usurpation  of  corporate  name,  without 
such  organization  as  in  law  created  a  corporation.  No 
case  is  cited  which  holds  that  the  oflBcers  or  directors  of 
Bide  jure  corporation  may  be  held  as  copartners  doing 
business  in  a  corporate  name.  In  principle  it  would 
seem  that  it  could  not  be  so  held,  for  it  is  the  very  lack  of 
any  corporation  which  makes  it  possible  to  hold  the 
association  of  individuals  as  a  copartnership.  If  Medil 
V.  Collier,  16  Ohio  St.  599,  and  Ridenour  v.  Mayo,  40 
Ohio  St.  9,  can  be  regarded  as  holding  a  liability  of 
trustees  or  directors,  of  a  corporation  completely 
organized,  as  copartners,  they  stand  in  that  regard 
against  the  decided  weight  of  authority.  Against  such 
doctrine  is  the  authority  of  many  decisions,  among 
which  are:  Trowbridge  v.  Scudder,  11  Cush.  83;  N. 
Y.  Iron  M.  Co.  v.  Nat.  Bank  of  Negaunee,  39  Mich. 
644;  First  Nat.  Bank  v.  Almy,  117  Mass.  476. 

Our  own  Supreme  Court,  while  holding  that  there 
may  be  a  liability  as  copartners  in  cases  of  incomplete 
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orgaDization,  both  under  the  statute  and  by  conamon 
law,  have  never,  so  far  as  the  cases  cited  show,  held 
that  there  could  be  any  such  liability  as  copartners 
where  organization  had  been  perfected  and  a  corpora- 
tion existed  in  contemplation,  of  law. 

Neither  can  it  be  held  that  these  defendants  are  lia- 
ble as  parties  to  this  lease,  and  hence  chargeable  under 
its  terms.  Cases  which  hold  agents  as  parties  to  and 
liable  under  the  provisions  of  contracts,  which  they 
have  executed  in  the  name  of  the  principal,  whom  the 
agents  have  no  authority  to  bind,  are  cases  where  the 
contracts,  if  written,  have  been  executed  by  the  agents, 
though  in  their  professed  capacity  as  agents.  In  some 
such  cases  the  decisions  have  held  that  the  false  de- 
scription may  be  rejected,  and  the  agents  held  as  though 
they  had  executed  in  their  own  names  alone.  In  the 
case  here,  however,  the  only  defendants  whose  names 
appear  upon  the  lease,  and  that  as  officers  through  ' 
whom  the  bank  executed  it,  are  Seeberger,  who  signed 
it  as  president,  and  Cox,  who  attested  as  cashier  of 
the  corporation.  The  other  defendants  did  not  sign 
at  all.  There  can  be  here  no. theory  of  striking  out  a 
false  description  and  holding  the  defendants  as  parties 
to  and  liable  under  the  lease  itself.  Story  on  Agency, 
(9  Ed.),  Sec.  273,  note;  Hancock  v.  Yunker,  83  111. 
214. 

Nor  are  there  apt  words  in  the  lease  by  which  the 
agents  might  be  charged  as  principals.  Story  on 
Agency  (9  Ed.),  Sec.  274,  b.,  wherein  it  is  said:  "In 
short,  in  all  cases  in  order  to  bind  the  principal  upon 
the  instrument,  there  must  be  apt  words  to  charge  him ; 
and,  in  like  manner,  if  the  principal  is  not  bound  by 
the  instrument,  the  agent  will  not  be  bound  thereby, 
unless  it  contains  apt  words  also  to  charge  «him ;  al- 
though, if  he  be  of  competent  capacity  to  enter  into  a 
contract,  he  may  be  responsible  in  an  action  on  the  case 
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for  his  negligent  performance  of  his  duty,   or  his  im- 
proper assumption  of  authority." 

It  remains,  therefore,  only  to  inquire  if  appellees 
may  be  held  for  breach  of  an  implied  warranty  of  au- 
thority, or  for  wrongfully,  and  deceitfully  inducing 
appellant  to  make  the  lease.  In  either  case,  whether 
it  be  called  an  implied  warranty  or  a  tort,  the  basis  is 
the  false  assumption  of  authority,  and  under  the  stip- 
ulation no  question  here  arises  as  to  form  of  action. 
While  there  is  conflict  of  authority  as  to  the  precise 
ground  of  liability  and  the  proper  form  of  action  upon 
which  to  hold  the  agents,  who  by  false  assumption  of 
authority  induce  others  to  enter  into  contracts  which, 
as  to  the  professed  principal,  are  void ;  yet,  upon  the 
proposition  that  a  liability  does  exist,  the  authorities 
are  substantially  agreed.  Of  the  decisions,  some  hold 
that  the  liability  must,  and  substantially  all  hold  that 
it  may,  be  enforced  upon  the  ground  of  the  false  as- 
sumption in  an  action  on  the  case.  And  it  is  held  that 
it  may  be  so  enforced  although  the  agents,  without 
bad  faith,  merely  represented  that  which  they  did  not 
know  to  be  true,  omitting  to  give  such  information  to 
the  other  contracting  party,  as  would  enable  him 
equally  to  judge  as  to  the  authority.  Smoot  v.  Ilbery, 
supra;  Collen  v.  Wright,  supra;  Mechem  on  Agency, 
544,  545;  1  Beach  on  Private  Corporations,  253; 
Duncan  v.  Niles,  32  111.  533.  In  which  latter  case 
the  court  say,  passing  upon  a  note  executed  by  a 
county  judge  by  which  he  attempted,  without  author- 
ity to  bind  the  county:  **We  are  inclined  to  think, 
with  these  authorities,  that  the  contract  is  wholly 
void,  and  neither  party  can  be  held  on  it.  Not 
the  county,  for  they  gave  no  authority  to  the  judge 
to  bind  them;  not  the  judge,  for  there  are  no  apt 
words  in  it  suflBcient  to  bind  him.  If  the  defend- 
ant falsely  represented  himself  as  the  agent  of  the 
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county,  and  authorized  to  obtain  this  money,  and  did 
so  obtain  it,  he  may  be  reached  by  a  special  actioil  on 
the  case  for  fraud,  or  in  some  other  appropriate  action, 
but  not  on  the  note  itself,  etc.  Harper  v.  Little, 
2  Greenl.  (Me.)  14;  Ogden  v.  Raymond,  22  Conn.  385; 
McHenry  v.  Duffield,  7  Blackf.  41;  Hopkins  v.  Ma- 
hafy,  11  Serg.  &  R.  126;  1  Parsons  on  Contracts,  57." 
In  Jefts  V.  York,  10  Cush.  393,  Chief  Justice  Shaw, 
in  delivering  the  opinion  of  the  court,  says:  ''In  the 
present  case  it  seems  to  have  been  assumed,  and  if  it 
had  not,  it  seems  to  us  clear  as  matter  of  law,  that  the 
church  or  the  deacons  of  the  church  had  no  authority 
to  give  a  promissory  note,  or  6nter  into  an  executory 
contract  for  the  payment  of  money,  binding  upon 
themselves  and  their  successors,  ih  their  corporate 
capacity.  The  court  are  of  opinion  that  where  a  per- 
son acting  as  agent  borrows  money  for  his  principals, 
and  gives  their  obligation  for  it,  and  it  turns  out  that 
the  principals  were  not  of  legal  capacity  to  make  such 
contract,  and  of  course  could  confer  no  such  power  on 
another,  the  agent  is  not  personally  liable  on  the  con- 
tract as  his  contract.  This  in  effect  was  before  decided 
in  the  same  suit  between  these  parties.  4  Cush.  371; 
Abbey  v.  Chase,  6  Cush.  54.  But  if  in  fact  he  was 
not  so  authorized,  but  under  a  belief  that  he  was,  and 
acted  on  such  belief,  and  the  party  advancing  the 
money  did  not  know  that  he  was  not  authorized,  the 
agent  would  be  liable  in  an  action  on  the  case,  to  an 
amount  in  damages  equal  to  the  sum  advanced.  If 
one  falsely  represents  that  he  has  an  authority,  by 
which  another,  relying  on  the  representation,  is  mis- 
led, he  is  liable;  and  by  acting  as  agent  for  another, 
when  he  is  not,  though  he  thinks  he  is,  he  tacitly  and 
impliedly  represents  himself  authorized,  without  know- 
ing the  fact  to  be  true,  it  is  in  the  nature  of  a  false 
warranty,  and  he  is  liable.     But  in  both  cases  his  lia- 
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bility  is  founded  on  the  ground  of  deceit,  and  the  rem- 
edy is  by  action  of  tort." 

Against  this  right  of  recovery  counsel  for  appellees 
contend  that  one  can  not  be  held  for  breach  of  an 
implied  warranty  of  authority,  or  for  deceit,  when  the 
lack  of  authority  was  as  well  known  to  the  one  contract- 
ing party  as  to  the  other ;  and  that  here  the  want  of 
power  on  the  part  of  appellees  to  bind  the  bank  by 
this  lease  was  resultant  from  the  failure  of  the  corpora- 
tion to  procure  the  comptroller's  certificate,  and  this 
being  a  matter  of  public  record,  must  be  held  to  have 
been  as  well  known  to  appellant  as  to  appellees. 

The  lack  of  capacity  on  the  part  of  the  bank  is  here 
peculiar,   and  does  not  fall  within  the  facts  of  the 
reported  cases.     It  is  not  analogous  to  cases  where  the 
organizers  of  a  proposed  corporation  have  failed  to  per- 
fect the  organization  essential  to  create  a  corporation, 
for  here  we  find  a  de  jure  corporation  actually  organized. 
Nor  does  it  fall  within  the  cases  where  officers  of  a  cor- 
poration have  undertaken  to  do  that  in  the  name  of  the 
^corporation,  which  could  not  as  a  matter  of  law,  possibly 
^6  within  the  scope  of  the  corporate  powers  and  could 
^ot  in  any  event  have  been  done  by  the  corporation. 
fl^re  the  lack  of  power  was  not  due  solely  to  a  limita- 
tion of  law,  but  as  well  to  the  fact  that  a  prerequisite 
^ct  on  the  part  of  the  organizers  was  lacking,  the  per- 
wmance  of  which  act  would  have  resulted  in  vesting 
the  corporation  with  the  power.     It  has  been  frequently 
held  that  if  the  contract  is  entered  into  by  the  directors 
of  a  corporation  and  another,  amder  a  mutual  misap- 
prehension as  to  the  limitation  of  the  powers  of  the 
corporation  by  law,  that  such  mutual  mistake  as  to  the 
law  does  not  operate  to  render  the  directors  individually 
liable.    Mann  v.  Richardson,  66  111.  481. 

And  if  it  could  be  said  here  that  the  appellees  and 
appellant,  each  having  knowledge  of  the  facts,  had,  by 
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a  mistake  of  law,  viz.,  by  supposing  that  the  bank 
could  lawfully  enter  into  a  binding  contract  of  lease 
without  the  certificate  of  the  comptroller,  thus  entered 
into  this  contract,  which  was  void,  we  should  then  feel 
constrained  to,  hold  that  appellees  were  not  liable  for 
the  results  of  such  mutual  mistake.  But  it  does  not 
appear  from  the  stipulation  that  appellant  had  any  such 
actual  knowledge  of  the  fact  that  appellees  had  failed 
to  procure  the  comptroller's  certificate.  On  the  con- 
trary it  may  be  fairly  inferred  from  the  stipulation,  that 
this  fact,  at  all  times  known  to  appellees,  and  resting 
peculiarly  within  their  knowledge,  was  first  brought  to 
the  actual  knowledge  of  appellant  upon  August  15, 
1893.  The  stipulation  is  in  part  as  follows:  '*That 
said  McCormick,  at  the  time  of  said  negotiations,  prior 
to  the  execution  of  said  lease,  and  at  the  time  of  the 
execution  of  said  lease,  etc.,  understood  and  believed 
that  the  said  bank  was  duly  and  legally  organized  as  a 
national  bank,  and  that  as  such  it  was  ready  to  do  a 
banking  business,  and  had  power  to  enter  into  said 
lease,  etc.,  and  had  no  knowledge  or  information  to  the 
contrary  until  the  15th  day  of  August,  1893,  when  the 
officers  of  said  bank  informed  said  McCormick  that 
said  bank  had  no  power  to  enter  into  said  lease,  etc., 
and  that  said  bank  had  never  been  authorized  by  the 
comptroller  of  the  currency  to  commence  the  business 
of  banking,  etc.'' 

But  counsel  for  appellees  contend  that  as  the  issu-- 
ing  of  the  comptroller's  certificate  is  a  matter  of  public 
record,  therefore  appellant  must  be  held  to  have  had 
constructive  notice  that  it  had  not  been  issued  at  the 
time  of  the  execution  of  the  lease.  In  other  words, 
that  it  was  the  duty  of  appellant,  before  relying  upon 
the  implied  representations  of  appellees  that  they  had 
authority  to  make  the  lease  in  the  name  of  the  corpora- 
tion, to  have  searched  the  records  of  the  comptroller's. 
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office  to  discover  if  such  representations  were  true  or 
false.  We  do  not  so  understand  the  authorities.  It  is 
true  that  in  dealing  with  the  corporation,  and  as  aflEect- 
ing  the  liability  of  the  corporation,  every  one  is  pre- 
presumed  to  have  notice  of  these  public  records. 
McCormick  v.  Market  National  Bank,  61  111.  App.  33 ; 
Same  v.  Same,  162  111.  100;  Same  v.  Same,  165  IT.  S. 
538.  But  it  is  nowhere  held  in  any  of  these  decisions 
that  as  between  appellant  and  the  officers,  professing 
authority  on  their  part  and  capacity  on  the  part  of  the 
bank,  any  such  rule  of  constructive  notice  applies;  or 
that  appellant  might  not,  if  he  chose,  rely  upon  the 
representations  of  appellees  as  to  these  matters,  pecu- 
liarly within  their  knowledge,  without  making  any 
search  of  the  records  of  a  public  office,  and  without 
thereby  becoming  charged  with  such  notice  as  would 
estop  him  from  relying  upon  such  representations. 
These  decisions  have  no  occasion  to,  nor  do  they, 
intimate  any  opinion  upon  this  question.  But  there  is 
authority  in  point.  In  Lasher  v.  Stimpson,  145  Pa. 
St.  30,  the  court  say:  **A  citizen  of  this  State  who 
has  a  business  transaction  with  another  as  the  agent  of 
a  foreign  corporation,  may  rely  on  the  representations 
of  the  agent  as  to  his  authority,  without  releasing  him 
from  his  common  law  liability  as  principal,  if  it  turns 
out  that  his  action  was  unauthorized.  In  other  words, 
his  failure  to  make  search  in  the  office  of  the  secretary 
of  the  commonwealth  for  the  statement  which  the  cor- 
poration ought  to  file  there,  will  not  inure  to  the  bene- 
fit of  the  person  who  falsely  pretended  that  he  was  its 
duly  constituted  agent.''  The  corporation  in  question 
in  that  case  was  a  foreign  corporation,  but  the  public 
records  referred  to  were  those  of  the  State  where  the 
cause  of  action  arose.  See,  also,  Clark  v.  Edgar,  84 
Mo.  106. 
And  in  all  the    reported  cases  whei'e  organization 
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was  incomplete,  because  of  failure  to  file  certificate  and 
the  like,  it  must  have  been  impliedly  held,  in  order  to 
permit  a  recovery,  that  reliance  might  be  placed  in  the 
representations  of  the  directors  or  officers,  and  that  no 
such  constructive  notice  was  chargeable  as  would  de- 
feat a  recovery. 

We  are  therefore  led  to  the  conclusion  that  the  lack 
of  authority  on  the  part  of  appellees  and  the  lack  of 
capacity  on  the  part  of  the  bank,  because  of  which  this 
lease  is  void,  arose  not  solely  from  a  limitation  of  law, 
but  as  well  from  a  failure  on  the  part  of  appellees  to 
perform  an  act,  which,  if  performed,  would  have  re- 
sulted in  empowering  the  bank  to  lawfully  execute  the 
lease ;  that  the  fact  of  this  failure  to  act  on  the  part  of 
appellees  was  a  fact  peculiarly  within  the  knowledge  of 
appellees,  and  not  known  to  appellant;  and  that  appel- 
lant can  not  be  charged  with  constructive  knowledge  of 
this  fact  so  as  to  estop  him  from  charging  liability  upon 
appellees  for  their  false  assumption  of  authority;  and 
that  while  appellees  may  not  be  held  as  copartners  or 
as  principals,  they  are  yet  liable  for  false  assumption  of 
authority. 

But  counsel  for  appellees  contend  that  the  recovery 
of  the  judgment  in  the  case  of  McCormick  v.  Market 
National  Bank  is  such  an  election  to  treat  the  corpora- 
tion as  the  party  liable  under  this  lease,  as  will  estop 
appellant  from  now  setting  up  any  individual  liability 
of  appellees.  In  support  of  this  contention  counsel 
cite  Creswell  v.  Oberly,  17  111.  App.  281,  and  Pochelu 
V.  Kemper,  14  La.  Ann.  308. 

We  regard  these  cases  as  clearly  distinguishable  from 
the  case  here.  It  will  be  observed  that  in  each  of  these 
cases  it  was  sought  to  hold  the  agent  under  the  con- 
tract after  having  first  sought  to  hold  the  principal, 
and  after  having  succeeded  in  so  doing  to  the  extent  of 
obtaining  judgment.     We  find  no  rule  announced  in 
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either  of  these  cases  to  the  effect  that  because  appellant 
has  heretofore  sued  the  wrong  party  and  failed,  he  may 
therefore  not  now  sue  the  right  party  and  succeed. 
But  the  ground  of  recovery  here  is  not  the  same  as  that 
in  McCormick  v.  Market  National  Bank.  If  it  were,  a 
different  question  might  arise  by  reason  of  the  partial 
recovery  there.  There  the  suit  was  brought  upon  the 
lease,  but  it  was  held  that  no  recovery  could  be  had 
upon  the  lease,  and  the  judgment  was  only  for  an 
amount  covering  the  benefit  received  by  the  bank 
through  its  use  and  occupation.  Here  the  recovery 
must  be  based  upon  a  false  assumption  of  authority, 
and  the  recovery  in  the  former  case  could  have  no 
effect  save  as  to  the  measure  of  damages. 

Counsel  for  appellees  contend  that  under  the  stipu- 
lation no  recovery  can  be  had  except  upon  the  ground 
of  a  liability  of  appellees  as  copartners.  We  do  not  so 
interpret  the  stipulation.  It  is  in  part  as  follows 
(after  reciting  facts):  **This  suit  is  brought  against 
the  defendants  by  the  plaintiff,  who  claims  that  the 
defendants  were,  at  the  time  of  the  execution  of  said 
lease,  copartners  or  joint  obligors;  and  further  claims 
that  the  defendants  had  the  power  as  such  copartners, 
or  joint  obligors,  to  bind  themselves,  and  did  bind 
themselves  for  the  rent  falling  due  under  the  terms  of 
said  lease  after  August  15,  1893,  and  up  to  May  1, 
1895.  The  defendants,  however,. deny  that  they  were 
or  are  such  copartners,  or  otherwise  jointly  liable,  or 
that  they  were  or  are  liable  to  the  plaintiff  as  such. 
The  foregoing  facts  (referring  to  the  entire  stipulation) 
"shall  be  held  to  be  competent  evidence  under  the 
pleadings  in  this  cause,  to  the  same  extent  that  they 
would  be  under  any  form  of  pleadings.  The  intention 
of  the  parties  being  that  under  the  pleadings  in  this 
cause  the  respective  parties  may  establish  any  cause  of 
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action  or  any  defense  that  they  could  respectively 
establish  under  any  form  of  pleadings." 

Although  these  provisions  recite  the  suit  of  plain- 
tiff to  have  been  brought  to  enforce  a  claim  against  de- 
fendants as  copartners  or  joint  obligors,  and  for  the 
rent  falling  due  under  the  lease,  arid  the  suit  was  in 
fact  originally  so  brought  and  declaration  filed,  yet  the 
subsequent  clause  clearly  indicates  that  it  was  the  in- 
tent of  the  parties  to  waive  any  such  limitation  of  the 
right  of  recovery  as  might  result  from  the  form  of  ac- 
tion or  the  declaration,  and  to  permit  any  recovery 
which  might  be  warranted  upon  the  stipulated  facts 
under  any  pleadings  and  in  any  form  of  action. 

We  conclude,  therefore,  that  appellant  should  re- 
cover against  appellees,  upon  the  stipulated  facts,  for 
the  damages  resulting  from  the  false  assumption  of 
authority,  and  that  upon  these  stipulated  facts  the 
damages  are  fairly  determinable  from  the  amount  of 
rent  which  is  provided  for  in  the  lease.  The  fact  that 
the  parties  to  the  suit  and  stipulation,  by  the  making 
of  the  lease,  did  themselves  indicate  the  rental  therein 
provided  as  a  fair  value,  is  to  be  considered.  The 
stipulation  makes  no  other  showing  as  to  rental  value, 
and  upon  the  stipulation  the  court  below  was  requested 
to  assess  as  damages  such  sum  as  the  court,  from  the 
stipulation,  *4s  of  opinion  the  plaintiff  is  entitled  to  re- 
cover." The  only  amount  which  could  have  been  de- 
termined from  the  stipulation  in  this  behalf,  would  be 
the  amount  which  the  lease  fixes  as  rental  value  from 
August  15,  1893,  to  May  1,  1895,  viz.,  $22,208.33.  We 
therefore  reverse  the  judgment  of  the  Superior  Court, 
and  enter  judgment  against  appellees  in  this  court  for 
that  amount. 

Reversed,  with  judgment  here. 
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Commerce  Tanlt  y.  J.  L*  Hurd  and  C.  F.  Nettleton. 

1.  Appeals  and  Error — Fr<m  Interheutory  Orders. — The  statute 
allowing  appeals  from  interlocutory  orders  granting  injunction.*)  does  not 
contemplate  that  the  court  entering  the  order  for  injunction  shall  have 
anything  to  do  with  the  appeal,  the  taking  of  an  appeal  under  that  act 
consists  of  a  single  act,  filing  a  bond  approved  by  the  clerk.  No  prayer 
for  an  appeal  is  to  be  addressed  to  anybody  and  nobody  can  fix  any  con- 
ditions for  the  appeal. 

2.  Same — From  Interlocutory  Orders — Separate  Appeals  May  be  Taken. — 
The  right  to  appeal  from  interlocutory  orders  granting  injunctions  is  not 
limited  to  all  the  parties  against  whom  an  injunction  may  run,  the  parties 
may  appeal  separately. 

3.  Same — Approval  of  Bond. — Where  it  appears  that  an  appeal  bond 
was  taken  and  entered  into  before  the  proper  clerk  at  his  oflSce  and  that 
it  was  filed  in  the  office  of  said  clerk,  an  objection  that  there  was  not  suffi- 
cient approval  by  the  clerk  is  not  tenable. 

4.  Same — A  Freehold  Beld  not  Involved. — ^Where  a  right  of  way  was 
claimed  as  appurtenant  to  a  lease  for  a  little  over  a  year,  it  was  held  that 
a  freehold  was  not  involved  and  that  an  appeal  was  properly  taken  to  the 
Appellate  Court. 

5.  Injunctions— TTrt^emt  Notice^Showing  Necessary  to  Sustain.— -A 
complainant  in  a  bill  for  an  injunction  must  comply  with  the  law  by 
giving  notice  to  the  defendant  of  the  application  for  an  injunction,  or  by 
his  bill  or  accompanying  affidavits  or  both,  make  sach  a  case,  as  entitles 
him  to  an  injunction  without  notice,  and  on  an  appeal  from  an  order 
granting  an  injunction  without*  notice,  the  contention  that  the  case  should 
be  considered  in  the  same  light  as  if  the  appellant  had  demurred  or  was 
moving  to  dissolve  the  injunction  can  not  be  maintained. 

6.  Same — An  Irtfunction  Held  Improperly  Granted  Without  Notice. — The 
court  discusses  the  allegations  of  the  bill  filed  in  this  case  and  holds  that 
they  do  not  make  a  case  for  an  injunction  without  notice. 
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IiiJiuetiOB*  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1897.     Beversed  and  remanded.     Opinion  filed  January  6,  1898. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellant. 

The  injunction  must  be  dissolved  because  it  was 
issued  without  notice  to  appellant,  and  no  facts  appear 
either  by  the  allegations  of  the  bill  or  by  affidavit  which 
warrant  the  issuance  of  an  injunction  without  notice. 
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Becker  v.  Defebaugh,  66  111.  App.  504;  Brough  v. 
Schanzenbach,  59  111.  App.  407;  King  v.  Pardridge, 
60  111.  App.  475;  Hovnanian  v.  Bedessern,  63  111.  App. 
353;  Nusbaum  v.  Locke,  53  111.  App.  242;  R.  S.  111.  on 
Injunctions,  Sec.  3,  Ch.  69. 

Gt.  W.  &  J.  T.  Kretzinger,  attorneys  for  appellees. 

The  act  of  1887  requires  that  the  appellant  file  a  bond 
approved  by  the  clerk,  and  it  must  affirmatively  appear 
in  the  record  that  the  bond  was  so  approved.  Phoenix 
Ins.  Co.  v.  Hedrick,  69  111.  App.  184 ;  Schoen  v.  Herzog, 
66  111.  App.  581. 

Underneath  the  bond  transcribed  into  this  record  is 
written:  ''Taken  and  entered  into  before  me,''  etc. 
These  words  show  no  approval.  The  statute  is  strictly 
construed.  The  word  * 'taken''  can  not  mean  here  more 
than  the  fact  that  the  bond  was  received  and  filed. 
"Entering  into"  means  nothing  more  than  signing. 
Approval  involves  inquiry,  examination,  judgment. 
In  this  case  it  involves  fixing  the  amount,  examining 
the  sureties,  examining  the  bond  as  to  the  form,  and 
judgment  after  such  examination.  This  statute  casts 
this  burden  upon  the  clerk.  This  court  must  see  from 
the  record  that  such  duty  was  performed;  it  must  be 
expressly  stated  that  the  bond  was  approved.  There  is 
nothing  now  to  cure  this  defect.  "There  is  an  absolute 
failure  to  perfect  the  appeal."  Phoenix  Ins.  Co.  v. 
Hedrick,  69  111.  App.  184. 

The  act  of  June  14,  1887,  which  is  the  sole  founda- 
tion for  an  appeal  in  this  sort  of  a  case,  does  not, 
directly  or  indirectly,  permit  one  defendant  to  appeal 
from  an  interlocutory  order  without  joining  his  code- 
fendants.  The  right  is  not  given  by  the  statute,  and 
therefore  does  not  exist. 

But  it  may  be  said,  the  Practice  Act  provides  that 
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either  one  of  the  several  defendants  may  remove  a  case 
to  the  Appellate  Court  by  appeal.  Section  71  so  pro- 
vides. But  it  has  been  invariably  held  in  the  construc- 
tion of  this  section,  that  before  one  defendant  to  a 
judgment  or  decree  may  appeal  separately,  he  must 
pray  for  an  appeal  and  obtain  an  order  allowing  him 
to  take  this  appeal  and  file  a  separate  bond.  Hileman 
V.  Beale,  115  111.  355. 

Mb.  Justice  Windes  delivered  the  opinion  of 
THE  Court. 

Appellees  filed  a  bill  in  the  Circuit  Court,  and  with- 
out notice  to  appellant  and  three  other  defendants 
thereto,  obtained  an  injunction  restraining  defendants 
from  shutting  or  closing  a  certain  iron  gate  extending 
across  a  certain  passage  way  in  rear  of  appellees'  prem- 
ises, used  as  a  restaurant,  described  in  the  bill,  and 
from  obstructing  the  passage  way  in  and  to  the  rear  of 
said  premises,  or  from  otherwise  doing  any  act  or  thing 
of  any  kind  or  nature  to  obstruct  or  prevent  the  free 
use  of  said  passage  way. 

The  principal  allegations  of  the  bill,  and  the  ones 

on  which  appellees'  right  to  said  injunction,  if  they 

have  any  such  right,  are  based  and  made  upon  informa- 

tian  and  belief.     The  aflBdavit  to  the  bill  is,  viz. : 

"State   op  Illinois,  \ 
County  of  Cook,       /  ^^• 

"C.  F.  Nettleton  being  first  duly  sworn,  on  oath 
says  that  he  has  read  the  foregoing  bill,  by  him  sub- 
scribed as  one  of  the  complainants  herein,  and  that 
he  knows  the  same  to  be  true,  except  as  to  those  mat- 
ters and  things  therein  stated  on  information  and  be- 
lief, and  as  to  such  matters  he  believes  the  same  to  be 
true.  ''C.  F.  Nettleton. 

'^Subscribed  and  sworn  to  before  me  this  16th  day 
of  August,  1897. 

*'[N.  p.  seal]  **JoHN  J.  ROONEY, 

'^Notary  Public.'' 
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Nine  days  after  the  bill  was  filed,  appellant  entered  a 
motion  to  dissolve  said  injunction,  which  was  con- 
tinued, by  order  of  the  court,  to  the  first  day  of  the 
September  term,  1897,  but  on  the  following  day  the 
court  entered  a  further  order  vacating  the  order  of  the 
day  previous,  and  allowing  appellant  to  withdraw  its 
motion  to  dissolve  without  prejudice.  Three  days 
thereafter,  and  on  August  30,  1897,  appellant  filed  in 
the  oflBice  of  the  clerk  of  said  Circuit  Court  its  appeal 
bond  in  the  usual  form,  reciting  said  order  of  injunc- 
tion, and  stating  that  it  had  taken  an  appeal  from  said 
order  to  this  court,  which  bond  was  indorsed,  viz.: 
''Taken  and  entered  into  before  me  at  my  oflBice  in 
Chicago,  this  30th  day  of  August,  A.  D.  1897. 

''John  A.  Cooke,  Clerk.'' 

Appellees  moved  to  dismiss  appellant's  appeal  for  the 
following  reasons:  First,  that  the  appeal  had  not  been 
taken  in  the  manner  required  by  the  statute ;  second,  no 
order  of  court  was  entered  allowing  appeal ;  third,  no 
order  of  court  was  entered  allowing  appellant  to  appeal 
separately;  fourth,  the  appeal  bond  was  not  approved 
by  the  clerk;  fifth,  the  appeal  bond  is  not  in  the  form 
required  bylaw;  sixth,  the  record  fails  to  show  that 
appellees  had  any  notice  of  the  appeal;  seventh,  that 
the  appeal  involves  a  freehold;  eighth,  for  other  causes 
appearing  upon  the  record. 

This  motion  was  reserved  to  the  hearing. 

The  first,  second  and  sixth  reasons  why  said  appeal 
should  be  dismissed,  are  not  tenable.  Sidway  v. 
American  Mortgage  Co.,  67  111.  App.  24;  AUes  Plumb- 
ing Co.  V.  AUes,  Id.  252. 

In  these  cases  this  court  held  that  the  statute  allow- 
ing appeals  from  interlocutory  orders  granting  injunc- 
tions does  not  contemplate  that  the  court  entering  the 
order  for  injunction  shall  have  anything  to  do  with  the 
appeal;  that  "the  taking  of  an  appeal  under  this  act 
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consists  of  a  single  act — filing  a  bond  approved  by  the 
clerk;  as  the  taking  an  appeal  from  the  judgment  of  a 
justice  is  done  by  filing  a  bond  with  the  justice,  ap- 
proved by  him,  or  with  the  clerk  of  the  court,  approved 
by  him.  No  prayer  for  an  appeal  is  to  be  addressed  to 
anybody  and  nobody  can  fix  any  conditions  for  the 
appeal."  Also  that  the  prayer  and  allowance  of  an 
appeal  are  wholly  nugatory.  If  no  order  of  court  was 
necessary  to^  the  appeal,  it  follows  that  no  notice  of 
appeal  was  necessary.  Appellees  must  follow  the 
appeal,  as  in  cases  of  appeals  from  justices  of  the  peace. 

The  third  reason  is  not  tenable  because  the  statute 
allowing  the  appeal  (R.  S.,  Ch.  22,  Sec.  52),  provides 
in  terras  that  *^the  party  taking  such  appeal  shall  give 
bond,"  etc.  The  right  to  appeal  is  not  limited  to  all 
the  parties  against  whom  the  injunction  may  run. 

The  fourth  reason  is  not  good,  because  it  appears 
the  appeal  bond  was  taken  and  entered  into  before  the 
clerk  at  his  office  in  Chicago,  and  that  it  was  filed  in 
the  office  of  said  clerk.  That  was  a  sufficient  approval 
by  the  clerk.  Waldo  v.  Averett,  1  Scam.  487 ;  Town 
of  Ashkum  v.  Lake,  12  111.  App.  25. 

In  the  Waldo  case,  supra,  being  au  appeal  from  a 
justice  of  the  peace,  and  the  surety  not  formally  ap- 
proved by  the  clerk,  the  court  say:  .''Although  the 
bond  was  not  signed  in  the  clerk's  office,  it  was  lodged 
there,  as  the  law  requires,  and  must  have  been  ap- 
proved by  the  clerk.'' 

Under  the  fifth  and  eighth  reasons  counsel  have  not 
pointed  out  any  specific  ground  why  the  appeal  should 
be  dismissed,  and  we  have  been  unable  to  discover  any 
under  these  points. 

The  seventh  reason  is  not  tenable,  because  no  free- 
hold is  involved.  Appellees  claim  a  right  of  way  or 
easement  as  appurtenant  to  their  lease,  which  is  from 
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April  27,  1897,  to  May  1,  1898.  This  is  not  a  freehold. 
6  Am.  and  Eng.  Ency.  of  Law,  895. 

The  motion  to  dismiss  the  appeal  is  therefore  over- 
ruled. 

As  before  stated,  the  allegations  of  the  bill  on  which 
appellees'  rights  to  an  injunction  depend,  if  they  have 
any  such  right,  are  made  on  information  and  belief,  and 
the  affidavit  attached  to  the  bill  is  so  framed  that  we 
are  unable,  if  we  construe  it  as  has  been  done  by  this 
court  on  similar  affidavits  in  a  long  line  of  cases,  to 
tell  from  its  wording  but  that  all  the  allegations  of  the 
bill  are  on  information  and  belief  The  contention  of 
appellees  that  this  case  must  be  considered  in  the  same 
light  as  if  appellant  had  demurred  or  was  moving  to 
dissolve  the  injunction,  can  not  in  strictness  be  main- 
tained. Appellees  must  first  have  complied  with  the 
law  by  giving  notice  to  appellant  of  their  application 
for  an  injunction,  or  by  their  bill  or  accompanying 
affidavits,  or  both,  make  such  a  case  as  would  entitle 
them  to  an  injunction,  without  notice.  This  court  said 
in  Becker  v.  Defebaugh,  66  111.  App.  505:  '*No  allega- 
tion of  facts  in  the  bill  tends  to  show  that  the  appellant 
could  have  done  anything  if  notice  of  an  application 
for  injunction  had  been  given,  which  would  have  put 
the  appellee  in  a  worse  position.  There  was  absolutely 
no  reason  for  proceeding  without  notice.  True,  there 
is  attached  to  the  bill  an  affidavit  of  the  appellee  that 
'he  is  advised  and  informed,  and  so  states  that  his 
rights  will  be  unduly  prejudiced  if  an  injunction  is  not 
issued  immediately  without  notice  to  the  defendant.' 

^'Any  examination  of  the  bill,  therefore,  to  deter- 
mine whether  an  injunction  should  issue,  was  prema- 
ture in  the  court  below,  and  would  be  equally  so  here. 

^*The  appellee  was  and  is  not  entitled  to  any  con- 
sideration of  his  application  unless  he  first  comply  with 
the  statute,  by  giving  notice  or  making  4t  appear'  to 
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to  the  court,  judge  or  master  to  whom  the  application 
ifi  made,  by  a  sioom  statement  of  the  facts ^  either  in  the 
bill,  accompanying  affidavits,  or  both,  from  which  the 
eonclnsion  can  be  drawn  that  the  'rights  of  the  com- 
plainants will  be  unduly  prejudiced,'  '^  etc. 

The  statute,  Sec.  3,  Ch.  69,  R.  S.  111.,  is,  viz.:  ''No 
court,  judge  or  master  shall  grant  an  injunction 
without  previous  notice  of  the  time  and  place  of  the 
application  having  been  given  to  the  defendants  to  be 
affected  thereby,  or  such  of  them  as  can  conveniently 
be  served,  unless  it  shall  appear  from  the  bill  or  affi- 
davit accompanying  the  same  that  the  rights  of  the 
complainant  will  be  unduly  prejudiced  if  the  injunction 
is  not  issued  immediately,  or  without  notice. '^ 

The  only  allegation  of  said  bill  as  to  why  said  in- 
junction should  issue  without  notice  is,  viz.:  "Your 
orators  further  represent  that  unless  a  restraining 
order  is  issued  as  hereinafter  prayed  for,  immediately 
and  without  notice,  restraining  and  enjoining  said 
defendants  hereinafter  named,  or  any  or  either  of  them, 
from  again  closing  said  gate  and  obstructing  said  court 
and  passageway  as  aforesaid,  your  orators  will  be 
irrevocably  injured  and  damaged  in  the  premises,  and 
therefore  your  orators  ask  that  said  writ  of  injunction 
be  issued  immediately  and  without  notice. '^ 

The  greatest  injury  which  could  happen  to  appellees 
by  the  closing  of  the  gate,  so  far  as  appears  from  the 
bill,  is  that  it  would  prevent  certain  of  their  patrons 
from  having  access  at  certain  hours  by  the  rear  entrance 
to  appellees'  restaurant.  It  does  not  appear  but  that 
these  patrons,  the  gate  being  closed,  could  and  would 
enter  the  restaurant  by  the  front  entrance.  This  dam- 
age would  certainly  be  inconsiderable  pending  an  ap- 
plication for  injunction.  Besides,  if  the  injunction 
should  issue,  it  could  be  made  to  have  effect  as  of  the 
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time  the  bill  was  filed  and  the  notice  given.  The  court 
would,  no  doubt,  by  its  order  of  preliminary  injunction 
and  pending  a  final  hearing,  require  the  gate  to  be 
opened,  if  it  appeared  appellant  closed  it  after  notice  of 
the  application  for  injunction,  and  before  the  court 
could  hear  the  application  for  preliminary  injunction. 
We  are  clear,  even  if  all  the  allegations  of  the  bill  were 
positive  and  the  affidavit  sufficient,  that  it  does  not  make 
a  case  for  injunction  without  notice. 

This  court  in  Stirlen  v.  Neustadt,  50  111.  App.  378, 
speaking  of  a  similar  affidavit,  said:  '^What  matters 
there  may  be  in  the  bill  that  are  stated  on  information 
and  belief,  can  only  be  known  by  probing  the  mind  of 
the  pleader,  but  matters  that  are  stated  to  be  on  infor- 
mation and  belief  can  be  ascertained  by  reference  to 
the  bill.  This  form  of  verification  has  been  repeatedly 
condemned  by  this  court.  We  are  aware  of  no  recog- 
nized precedent  that  sanctions  such  a  form  of  verifi- 
cation.'' 

See,  also,  Siegmund  v.  Ascher,  37  111.  App.  122; 
Werner  Co.  v.  First  Nat.  Bank,  55  Id.  323;  2  High  on 
Inj.,  Sec.  1567. 

But  it  is  unnecessary,  in  this  case,  to  pass  upon  the 
sufficiency  of  the  affidavit,  in  view  of  what  we  have  said 
regarding  the  allegations  of  the  bill  itself,  as  also  the 
other  contentions  of  appellant. 

The  order  of  injunction  is  reversed  and  the  cause 
remanded. 


FiBST  District — Octobeb  Term,  1897.        115 


Pain  Y.  Kinney  et  al. 


Charles  E.  Pain^  Assignee^  y.  William  G.  Elnney^ 
Julianna  Chambers  and  Patrick  Chambers. 

1.  ^PPIALS  AND  EiRROiBr^Appeals  From  Orders  Dismissing  Bills  as  to 
Pari  o^the  Defendants, — ^An  order  of  eonrt  dismissing  a  bill  as  to  one  party 
is  not  a  final  order  and  oan  not  be  appealed  from  until  there  has  been  a 
final  disposition  of  the  case  as  to  all  other  parties,  in  the  absence  of  any 
showing  that  a  peonliar  hardship  will  result  from  a  refusal  to  allow  an 
appeal. 

Sp<Msifle  Performanee*  Appeal  from  the  Circuit  Court  of  Cook  County ; 
the  H«n.  OuvsR  H..  Hobton,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1897.  Appeal  dismissed.  Opinion  filed  January  6, 
1898. 

Parker  &  Pain,  attorneys  for  appellant. 
Knight  &  Brown,  attorneys  for  appellees. 

''It  is  a  well  settled  rule  that  a  writ  of  error  will 
not  lie  except  to  a  final  order  of  court.  If  the  bill  is 
dismissed  as  to  one  or  more  parties,  the  complainant 
can  not  prosecute  a  writ  of  error  until  there  has  been  a 
final  disposition  of  the  case  as  to  all  parties.  The  cause 
can  not  be  reviewed  as  to  one  party  at  one  time  and  as 
to  another  party  at  another  time/' 

This  has  been  the  law  since  1822.  Cornelius  v. 
Coons,  Breese,  37. 

See,  also,  Pentecost  v.  Magahee,  4  Scam.  326;  Racine 
&Miss.  Railroad  Co.  v.  Farmers'  L.  &  T.  Co.,  70  111. 
249;  Hunter  v.  Hunter,  100  111.  519;  International 
Bank  v.  Jenkins,  109  111.  219;  Farson  v.  Gorham,  117 
lU.  137;  Hutchinson  V.  Ayres,  117  111.  558;  Qunn  v. 
Donoghue,  135  111.  479;  Chicago  Steel  Works  v.  Illi- 
nois Steel  Co.,  153  111.  9;  Bucklen  et  al.  v.  City  of 
Chicago  and  Illinois  Central  R.  R.  Co.,  168  111.  329; 
People  V.  McFarland,  3  111.  App.  237;  Hoffman  &  B. 
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Mfg.  Co.  V.  Haxton  Steam  Heater  Co.,  18  111.  App. 
484;  Packer  v.  Roberts,  44  111.  App.  232. 

Mb.  Justice  Windes  delivebed  the  opinion  op  the 

COUET. 

Appellees  moved  to  dismiss  this  appeal  for  the  rea- 
son, as  contended,  it  is  not  from  a  final  order. 

The  bill  was  by  appellant,  asking  the  specific  per- 
formance of  a  contract  between  certain  contractors 
(including  Farson  &  Libbey  Company,  for  which  ap- 
pellant is  assignee)  for  material  and  labor  for  the  con- 
struction of  a  building  on  certain  lots  in  Hyde  Park, 
owned  by  appellee  Julian na  Chambers,  by  which  said 
contractors  agreed  to  go  on  and  furnish  materials  and 
labor  in  accordance  with  their  several  contracts  with 
the  owners  of  a  leasehold  on  said  lots,  and  to  receive 
in  payment  thereon  a  note  or  notes  due  on  or  before 
two  years,  in  the  sums  set  opposite  their  names  re- 
spectively. The  contract  also  provided  that  the  notes 
should  bear  interest  at  6  per  cent,  and  should  be  se- 
cured by  first  mortgage  or  trust  deed  on  the  fee  simple 
title  to  said  lots  placed  on  record,  and  should  be  put  in 
escrow  before  material  was  furnished. 

The  bill  also  asked  that  a  note  or  notes  aggregating 
$3,000  of  the  notes  secured  by  said  trust  deed,  being 
the  amount  set  opposite  the  name  of  Farson  &  Lib- 
bey Company  on  said  contract,  be  delivered  up  to  ap- 
pellant, and  also  for  general  relief.  The  bill  alleged 
that  one  Brady  had  a  lease  for  ninety-nine  years  of  said 
lots,  with  whom  and  one  Skinner,  Farson  &  Libbey 
Company  had  made  their  original  contract  to  furnish 
labor  and  materials  for  said  building;  that  pursuant  to 
the  contract  with  Julianna  Chambers,  Brady  made 
thirty-one  promissory  notes,  aggregating  $20,000,  and 
Julianna  Chambers  and  Patrick  Chambers,  her  hus- 
band, made  and  executed  a  trust  deed  conveying  said 
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lots  to  appellee  Ejnney  to  secure  said  notes,  which 
trast  deed  was  recorded ;  that  the  notes,  trust  deed  and 
contract  were  delivered  to  Kinney  to  hold  in  escrow 
according  to  the  terms  of  the  contract,  and  are  now 
held  by  him,  and  that  no  note  or  notes  aggregating  the 
sum  of  $3,000  have  been  set  apart  for  the  use  of  Farson 
&  Libbey  Company ;  that  Farson  &  Libbey  Company 
performed  their  contract  with  said  Julianna,  but  that 
Kinney,  on  demand  by  Farson  &  Libbey  Company  re- 
fused to  deliver  to  it  a  note  or  notes  aggregating  $3,000 
of  said  notes  made  by  Brady  and  secured  by  the  trust 
deed,  and  that  he  acted  with  the  consent  and  advice  of 
said  Julianna  in  such  refusal. 

After  issues  made,  the  cause  was  referred  to  a  mas- 
ter to  take  proof  and  report  his  opinion  on  the  law  and 
evidence.  On  the  coming  in  of  the  master's  report, 
after  he  had  taken  evidence,  there  was  a  hearing  before 
the  chancellor,  who  entered  an  order  or  decree  dismiss- 
ing the  bill  as  to  Julianna  and  Patrick  Chambers,  and 
re-referring  the  cause  to  the  master  to  take  testimony 
on  behalf  of  Kinney,  and  report^  the  same,  together 
with  the  testimony  theretofore  taken,  with  his  conclu- 
sions on  all  said  testimony.  From  this  order  or  decree 
appellant  appealed. 

As  above  shown,  the  bUl  alleges  that  Julianna 
Chambers  has  done  all  she  agreed  to  do  by  her  con- 
tract, and  it  does  hot  allege  that  Patrick  Chambers 
agreed  or  was  to  do  anything.  This  accords  with  the 
evidence  and  the  conclusions  of  the  master.  When 
these  facts  appeared  to  the  court,  on  a  hearing  of  the 
master's  report,  the  court  did  right  in  dismissing  the 
bill  as  to  the  appellees,  the  Chambers.  The  order  was 
not  final— did  not  dispose  of  the  case  as  to  Kinney — 
and  therefore  was  not  appealable.  Thompson  v.  Fol- 
lansbee,  55  111.  427. 

In  this  case,  which  is  similar  in  principal  to  the  one 
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at  bar,  the  court  said:  ^*If  the  bill  is  dismissed  as  to 
one  or  .more  parties,  the  complainant  can  not  prosecute 
a  writ  of  error  until  there  has  been  a  final  disposition 
of  the  case  as  to  all  parties.  The  cause  can  not  be 
reviewed  as  to  one  pai-ty  at  one  time  and  as  to  another 
party  at  another  time.'^  See,  also,  Bucklen  v.  City  of 
Chicago,  166  111.  451. 

The  case  at  bar  does  not  fall  within  the  exception  to 
the  rule  stated  in  Crouch  v.  First  Nat.  Bank,  47  111. 
App.  574,  and  approved  156  111.  352,  of  great  hardship, 
if  not  a  denial  of  justice  to  appellant  if  he  is  entitled  to 
relief  upon  the  merits.  The  Crouch  case  presented 
facts  showing  that  no  decree  appellant  might  obtain 
against  the  remaining  defendants  would  be  of  any  valued 
to  him  without  the  decree  ^Iso  ran  against  the  appellee* 
as  to  whom  the  suit  was  dismissed.  Not  so  in  the  case 
at  bar.  Here  appellant  has  not  alleged  nor  shown 
himself  entitled  to  any  relief  as  against  the  appellees  as 
to  whom  the  bill  is  dismissed,  and  the  cause  is  retained 
for  further  evidence  and  a  hearing  as  to  the  other 
appellee,  on  which  appellant  may  establish  his  rights, 
and  if  dissatisfied  with  a  decree,  bring  the  whole  case 
to  this  court  for  review.  The  appeal  is  therefore  dis- 
missed. 


fu  >485  Blchard  G.  Gunning^  Assessor^  y.  Jolin  J.  Sheahan^ 

Supervisor. 

1.  Practice — Verifleation  of  Petitions  by  Affidavits  on  Infonnation  and 
Belief, — An  affidavit  to  a  petition  for  mandamas  stating  that  "the  several 
matters  and  things  in  the  said  petition  named  are  true  to  the  best  of  the 
knowledge,  information  and  belief  of  the  affiant,  is  wholly  insaffioient 
and  a  mandamas  should  not  be  issued  on  a  petition  so  verified. 

2.  Mandamus— Genera/  Bule  as  to  Issiumce  of, — If  it  would  prove  vain 
and  fruitless  or  useless,  if  it  can  not  have  a  beneficial  effect,  or  if  the 
relator  has  not  a  clear  right  thereto,  a  writ  of  mandamus  will  not  be 
awarded. 
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3.  Save— ^  Mandamus  Held  Improperly  Issued. — ^The  supervisor  of  a 
town  filed  a  petition  for  a  mandamas  against  the  assessor  of  such  town, 
requesting  that  snoh  assessor  be  required  to  pi*odQoe  his  books  before 
snoh  sapervisor,  and  assessor  and  the  town,  olerk  acting  as  a  board  of 
review  of  assessment  and  eight  d^ys  after  said  board  of  review  had  ad- 
journed Hne  die,  after  the  date  fixed  by  law  for  the  assessor  to  return  his 
books,  and  after  the  oonnty  board  had  met  for  the  purpose  of  performing 
its  duty  as  a  board  of  equalization  a  mandamus  was  ordered  to  be  issued. 
Held  on  appeal  that  it  was  a  vain  and  useless  thing  to  require  the  assessor 
to  produee  his  books  at  the'time  mentioned  and  that  the  mandamus  should 
not  have  been  issued. 

Manduniu*  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  this  oourt  at  the 
October  term,  1897.    Be  versed.    Opinion  filed  January  6,  1898. 

Edwabd  H.  Mobbis,  attorney  for  appellant. 

• 
The  affidavit  to  the  petition  is  insufficient  in  that  it 

states  that  the  several  matters  and  things  in  said  peti- 
tion named  are  true  to  the  best  of  his  (affiant's)  knowl- 
edge, information  and  belief.  Deimel  v.  Brown,  35 
111.  App.  303 ;  Siegmund  v.  Aseher,  37  111.  App.  122. 

A  person  seeking  a  writ  of  mandamus  should  show 
himself  by  his  petition  to  be  clearly  entitled  to  the 
writ,  t.  e. ,  to  have  the  act  done  which,  or  service  per- 
formed by  the  person  against  whom  he  seeks  the  writ. 
People  ex  rel.,  etc.,  v.  Mayor,  51  111.  27;  People  ex  rel. 
V.  Hatch,  33  111.  9;  People  ex  rel.  v.  City  of  Chicago, 
27  111.  App.  217. 

Under  our  present  practice  the  petition  takes  the 
place  of  an  alternative  writ  and  if  it  does  not  state  a 
prima  facie  case,  a  demurrer  to  the  answer  will  be  car- 
ried back  and  operate  as  a  demurrer  to  the  petition. 
People  ex  rel.  v.  Hatch,  33  111.  9;  People  ex  rel.  v. 
MeCormick,  106  111.  188. 

A  mandamus  will  be  refused  where  it  is  manifest  that 
it  must  be  ''vain  and  fruitless  or  useless,  or  can  not 
have  a  beneficial  eflEect.''  Thus  where  a  petition  was 
filed  for  mandamus  to  compel  the  admission  of  a  child 
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to  a  school,  and  it  appeared  by  the  return  that  the 
school  had  adjourned  for  the  term,  it  having  adjourned 
one  day  after  the  petition  was  filed,  the  petition  was 
denied.  Christman  v.  Peck  et  al.,  90  111.  150;  Swigert 
V.  County  of  Hamilton,  130  111.  549;  Klokke  v.  Stanley, 
109  111.  197. 

Where  the  relief  asked  for,  if  granted,  would  be  of 
no  practical  benefit  to  the  relator — **a  writ  of  man- 
damus is  always  refused.''  People  v.  Guthrie,  46  111. 
App.  124. 

The  board  of  review  adjourned  sine  die  July  2, 1897, 
and  had  not  met  since.  This  was  shown  by  the  answer 
of  appellant,  and  admitted  by  the  demurrer.  The 
hearing  of  the  demurrer  took  place  July  10,  1897.  Of 
what  practical  benefit  could  be  the  granting  of  the 
writ  at  that  time!  There  was  no  board  of  review  be- 
fore which  the  defendant  could  produce  the  books. 
There  was  no  duty  of  any  sort  or  kind  as  a  member  of 
such  board  that  petitioner  Sheahan  had  to  perform. 
The  work  of  the  board  of  review  was  complete  and  the 
granting  of  the  writ  must  be  fruitless  and  of  no  effect. 

The  answer  of  the  defendant  was  sufficient. 

It  was  within  the  power  of  the  two  members,  the 
assessor  and  clerk  of  the  board  of  review  to  transact 
the  business  before  that  body  and  finally  adjourn  as 
they  did.  State  v.  Sullivan,  43  111.  412;  R.  S.,  Sec.  86, 
Ch.  120. 

Mandamus  will  not  lie  to  compel  an  officer  to  do  an 
act  not  clearly  demanded  by  law.  Pucket  v.  White,  22 
Tex.  559;  14  Am.  and  Eng,  Ency.  of  Law,  102. 

Where  by  reason  of  a  complication  of  extraneous 
circumstances  not  specifically  provided  for  by  statute, 
a  well  founded  doubt  arises  either  as  to  the  right  of  the 
applicant  to  have  the  thing  demanded  or  the  duty  of 
the  officer  to  perform  it,  mandamus  is  not  the  proper 
remedy.     The  right  in  such  case  being  doubtful  the 
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claimant  must  resort  to  some  other  remedy.    People  v. 
Johnson,  100  HI.  543. 

The  relators'  right  to  the  writ  must  be  clear,  other- 
wise it  will  be  denied.  People  v.  Davis,  93  111.  133 ; 
Dement  v.  Eokker,  126  111.  174 ;  Lavalle  v.  Soucy,  96 
HI.  467. 

Lawbence  p.  Boyle,  attorney  for  appellee. 

In  counties  under  township  organization  the  asses- 
sor, clerk  and  supervisor  constitute  the  board  of  review. 
It  is  their  duty  to  meet  on  the  fourth  Monday  of  June 
for  the  purpose  of  revising  assessments  of  property. 
And  on  the  application  of  any  person  feeling  himself 
aggrieved  they  shall  revise  the  assessment  and  correct 
the  same  as  may  appear  to  them  just.  Any  two  of 
such  officers  meeting  are  authorized  to  act  and  they 
may  adjourn  from  day  to  day  until  they  have  finished 
hearing  all  of  the  eases  presented  to  them.  B.  S.,  111. 
Sec.  86,  Ch.  120. 

The  language  of  the  statute  **may  adjourn  from  day 
to  day''  is  imperative. 

Permissive  words  used  in  a  statute  authorizing  a 
thing  to  be  done  are  often  found  to  be  directory  and 
compulsory,  particularly  when  the  power  and  authority 
is  given  in  order  that  it  may  be  exercised  for  the  pub- 
lic benefit  and  the  interest  of  the  public  required  the 
authority  to  be  acted  upon ;  and  in  such  case  the  per- 
formance of  the  duty  will  be  enforced  by  mandamus 
Wood  on  Mandamus,  p.  46;  Southerland,  Stat.  Cons. 
Ch.  15,  Sees.  460,  461,  462. 

Section  86,  supra^  provides  that  such  board  may 
adjourn  from  day  to  day  so  long  as  there  remains 
unfinished  business  before  it. 

The  statute  prescribing  such  meeting  is  not  merely 
directory  but  is  imperative,  as  much  so  as  that  the 
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property  should  be  regularly  assessed  by  the  assessor. 
It  was  a  tribunal  established  by  law  to  which  the  owner 
of  property  might  appeal  from  the  valuation  made  by 
the  assessor  with  authority  Ito  reduce  the  assessment. 
A  right  to  a  hearing  before  these  revisors  was  granted 
by  the  law  to  all  taxpayers,  and  if  deprived  of  this 
right,  they  not  be  bound  by  the  assessment.  The  right 
of  the  owner  of  land  to  raise  objections  of  this  charac- 
ter has  been  repeatedly  settled  by  the  decisions  of  this 
court  and  will  not  be  reconsidered  now.  Hough  v. 
Hastings,  18  111.  312. 

The  board  could  not  adjourn  so  as  to  avoid  the  power 
of  the  court  to  compel  the  performance  of  a  duty. 
State  ex  rel.  Smith  v.  McClinton,  Judge,  48  Pac.  Rep. 
740. 

^'Mandamus  will  lie  to  compel  a  court  to  hear  and 
determine  a  case  which  it  has  improperly  dismissed  if 
within  its  jurisdiction.'^  State  ex  rel.  Smith  v.  Mo- 
Clinton,  Judge,  48  Pac.  Rep.  740. 

We  may  command  an  inferior  court  to  give  judgment 
in  a  case  fit  and  proper  for  its  cognizance. 

The  judge  of ^the  Oneida  Common  Pleas  v.  The  Peo- 
ple, 18  Wend.  79. 

The  proper  function  of  a  writ  of  mandamus  is  to  re- 
quire a  tribunal  of  special,  peculiar  or  inferior  jurisdic- 
tion to  take  cognizance  of  a  case  properly  brought 
before  them  and  decide  upon  it  one  way  or  the  other. 
Smith  V.  Mayor  and  Aldermen  of  Boston,  1  Gray,  72. 

Where  a  canvassing  board  has  adjourned  without 
finishing  the  business  before  it,  the  court  will  compel 
it  to  complete  the  canvass.  Ex  rel.  Bloxham  v.  Gibbs, 
Secretary  of  State,  13  Fla.  55 ;  Wood  on  Mandamus,  9. 

We  understand  the  general  rule  to  be  that  when  a 
statute  imposes  a  specific  duty,  either  in  express  terms 
or  by  fair  implication  and  there  is  no  other  specific  or 
adequate  remedy,  a  writ  of  mandamus  may  be  awarded 
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to  compel  the  performance  of  the  duty.  People  ex 
rel.  V.  State  Ins.  Co.,  19  Mich.  392. 

It  is  no  answer  to  say  that  the  board  had  adjourned, 
that  the  time  has  gone  by  for  the  performance  of  a 
public  duty.  Brown  v.  County  Treasurer,  54  Mich.  132. 

The  act  which  the  appellant  was  called  upon  to  per- 
form concerned  the  public  interest  and  was  such  as  the 
law  clearly  intends  that  the  assessor  should  perform,  if 
called  upon,  as  he  was  in  this  case;  and  having  refused, 
the  writ  of  mandamus  was  properly  issued  to  compel 
him  to  do  so.  State  of  Nevada  v.  Hobark,  12  Nev. 
408. 

The  petitioner  was  without  any  other  adequate  rem- 
edy for  the  enforcement  of  his  right  as  a  part  of  the 
board  of  review  to  have  the  books  before  him,  and  the 
two  other  members  of  the  board  could  not  by  resolu- 
tion deprive  him  of  this  right.  Brewer,  Auditor,  v. 
Watson,  61  Ala.  310. 

Mandamus  will  lie  to  compel  the  county  treasurer  to 
permit  the  inspection  of  liquor  bonds.  Brown  v.  County 
Treasurer,  54  Mich.  132. 

And  when  it  is  the  duty  of  a  public  officer  having 
custody  of  certain  books  and  records  to  permit  persons 
authorized  by  law  to  inspect  them  and  to  make  copies 
or  extracts  therefrom,  mandamus  is  the  approved  rem- 
edy to  compel  the  performance  of  this  duty.  High, 
Ex.  L.  Eem.  (3  Ed.),  Sec.  74. 

It  is  not  essential  that  he  should  be  capable  of  legally 
maintaining  or  defending  an  action  in  his  own  private 
behalf,  but  it  will  entitle  him  to  inspection  if  he  may 
act  in  such  suit  as  a  representative  of  a  common  or 
public  right.  State  ex  rel.  Ferry  v.  Williams,  Collec- 
tor, etc.,  41  N.  J.  L.  332. 

The  petition  shows  that  the  appellee  had  a  right,  in 
the  discharge  of  his  duties  as  a  member  of  the  board  of 
review,  to  inspect  the  books  in  which  assessments  were 
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made  in  order  that  he  might  see,  first,  if  an  assessment 
had  been  made;  second,  if  made,  the  petition  shows 
that  he  needed  the  aid  of  an  inspection  of  the  books  in 
passing  judgment  on  the  complaints.  Ex  parte  Briggs, 
1  Ellis  &  Ellis,  881. 

Mb.  Justice  Windes  delivered  the  opinion  op  the 

COUBT. 

Appellee  individually,  and  as  supervisor  of  the  town 
of  South  Chicago,  on  June  30,  1897,  filed  in  the 
Superior  Court  of  Cook  County  his  petition  for  a  writ 
of  mandamus  against  appellant  as  assessor  of  the  town 
of  South  Chicago,  asking  that  a  writ  of  mandamus  issue 
commanding  said  appellant  Qunning  forthwith  to 
bring  the  books  of  assessment  of  said  town  containing 
valuations  and  assessments  of  properties  referred  to  in 
the  complaints  filed  before  the  board  of  review  of  said 
town,  as  set  forth  in  said  petition,  and  produce  said 
books  before  said  board  for  its  inspection  and  for  the 
inspection  of  petitioner,  as  presiding  officer  of  said 
board  and  as  an  individual  member  thereof. 

Said  petition  alleges  that  the  petitioner  was  elected, 
and  at  the  tim6  of  filing  said  petition,  was  the  duly 
qualified  and  acting  supervisor  of  said  town;  that 
appellant  and  one  Bamett  were  also  elected,  and  were 
then  the  duly  qualified  and  acting  assessor  and  town 
clerk,  respectively,  of  said  town,  and  that  under  the 
statute  of  this  State,  the  three,  petitioner,  said  Gunning 
and  said  Barnett,  were  constituted  a  board  of  review  of 
said  town,  for  the  purpose  of  revising  assessments  of 
property  in  said  town,  setting  forth  the  duties  of  such 
board  in  that  regard  under  the  law ;  that  it  was  neces- 
sary in  the  performance  of  their  duties  as  a  board,  and 
of  the  duties  of  petitioner  as  chairman  of  said  board,  to 
examine  said  books  of  assessment,  which  should  show 
valuations  and  assessments  of  property  made  by  said 
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assessor,  in  order  that  said  board  might  intelligently 
perform  its  duties  in  revising  such  assessments,  setting 
forth  facts  tending  to  show  that  such  necessity  existed, 
and  that  a  large  number  of  complaints  by  property 
owners  of  their  assessments  of  property  by  said  Gun- 
ning had  been  presented  to  said  board ;  that  said  Gun- 
ning, after  a  motion  to  that  effect,  made  at  a  regular 
meeting  of  said  board  on  June  28,  1897,  had  passed 
said  board,  and  after  request  by  petitioner  as  chairman 
of  said  board,  refused  to  produce  said  assessment  books 
before  the  board  at  its  regularly  adjourned  meeting  on 
June  29,  1897,  at  10  a.  m.  ;  but  there  is  no  allegation  in 
the  petition  that  said  board  adjourned  to  any  time  after 
said  June  29,  or  that  said  board  would  be  thereafter 
convened  for  any  purpose. 
The  affidavit  to  said  petition  is  as  follows : 

''State  of  Illinois,  1  .. 
"County  of  Cook,     J®®- 

**John  J.  Sheahan,  the  petitioner  in  the  foregoing 
petition  named,  being  first  duly  sworn,  says  that  the 
several  matters  and  things  in  the  said  petition  named 
are  true  to  the  best  of  his  knowledge,  information  and 
belief.  **John  J.  Sheahan. 

''Subscribed  and  sworn  to  before  me  this  30th  day 
of  June,  A.  D.  1897. 

"John  A.  Linn,  Clerk.'^ 

Process  of  summons  was  issued  by  said  Superior 
Court,  returnable  July  6,  1897,  and  served  on  appel- 
lant July  1,  1897,  and  he  was  ordered  to  answer  on  or 
before  July  8, 1897,  at  10  a.  m. 

Api)ellant  filed  his  answer  July  7,  admitting  the  offi- 
cial character  of  the  several  persons  as  stated  in  the 
petition,  the  meetings  of  the  board  of  review  as  therein 
set  forth,  and  the  passage  of  the  motion  to  produce 
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books,  as  alleged,  and  also  alleges  that  it  was  agreed 
by  said  board,  after  said  motion  was  passed,  and  aft^r  a 
statement  to  said  board  had  been  made  by  the  said  Gun- 
ning that  it  would  greatly  inconvenience  the  business  of 
said  Gunning  as  assessor  to  produce  said  books  before 
the  board,  that  he,  said  Gunning,  should  furnish  to  said 
board  on  June  28,  1897,  a  statement  in  writing,  signed 
by  him  as  assessor,  showing  the  information  desired  by 
said  board,  so  far  .as  it  was  contained  in  said  books  of 
assessment  in  his  hands,  which  statement  said  Gun- 
ning, it  is  alleged,  furnished  to  said  board  at  its  meeting 
at  2  p.  M.,  on  June  28,  1897;  and  further  alleges  that 
at  the  meeting  of  said  board  on  June  29,  1897,  the 
other  members  of  said  board  informed  said  Sheahan 
that  they  did  not  wish  said  books  produced  before  the 
said  board — that  they  did  not  want  them ;  and  said 
Sheahan  thereafter  declared  said  board  adjourned  to 
June  30,  1897,  at  10  a.  m.,  without  any  motion  or  vote 
whatever  to  that  effect ;  that  at  a  meeting  of  said  board 
held  July  2,  1897,  all  the  members  thereof  being  pres- 
ent, a  motion  was  made  and  passed,  that  all  complaints 
and  petitions  of  property  owners  filed  before  the  board, 
not  theretofore  disposed  of,  be  dismissed,  said  appellee 
declining  to  vote  on  the  said  motion;  that  thereafter, 
on  the  same  day,  on  motion  duly  made  and  seconded 
to  that  effect,  said  board  passed  the  motion  by  the 
votes  of  said  appellant  and  said  Barnett,  said  Sheahan 
declining  to  vote ;  that  said  board  adjourn  sine  die^  and 
said  board  was  then  and  there  adjourned  without  day; 
and  the  answer  further  alleges  that  since  said  July  29, 
1897,  said  board  has  not  met. 

Said  answer  further  alleges  that  said  petition  is  insuf- 
ficient to  entitle  petitioner  to  any  relief,  and  prays  the 
same  advantage  by  said  answer  as  if  appellant  had  spe- 
cially demurred  to  the  same. 

Petitioner  demurred  generally  to  said  answer,  which 
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demurrer  was  sustained  by  the  court.  Appellant  ex- 
cepted to  the  ruling  of  the  court  and  elected  to  stand 
by  his  answer,  whereupon  the  court  ordered  that  a 
mandamus  issue,  as  prayed  for  in  the  petition,  directing 
said  Gunning,  assessor,  to  bring  said  books  of  assess- 
ment containing  valuations  and  assessments  of  property 
referred  to  in  the  complaints  filed  by  the  said  board, 
and  produce  said  books  before  said  board  for  its  inspec- 
tion and  for  the  inspection  of  said  petitioner  as  pre- 
siding officer  and  as  an  individual  member  of  said 
board,  on  thirteenbh  day  of  July,  A.  D.  1997,  at  10 
o'clock  A.  M. 

The  error  assigned  is,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  said,  answer,  and  in  ordering  the 
writ  of  mandamus  as  above  stated. 

The  affidavit  to  said  petition  was  no  affidavit  in  fact 
— was  wholly  insufficient,  and  the  mandamus  should  not 
have  been  ordered  on  said  petition  verified  as  it  was. 
"^Merrill  on  Mandamus,  Sees.  246  and  248;  Moses  on 
Mandamus,  205;  Queen  v.  Cory,  3  Salk.  230;  3  Black- 
stone's  Commentaries,  111,  Cooley's  Ed.;  Postmaster 
V.  Trigg,  11  Peters  (U.  S.),  173;  14  Am.  and  Eng. 
Ency.  of  Law,  227;  Fisher  v.  City  of  Charleston,  17  W. 
Va.  603;  State  v.  School  Dist.,  8  Neb.  98;  Burgess  v. 
Martin,  111  Ala.  657;  People  v.  City  of  Chicago,  25 
111.  485;  Deimel  v.  Brown,  35  111.  App.  303;  HeflEron  v. 
Eice,40Ill.  App.  253;  Earie  v.  Earle,  60  111.  App.  363. 

In  the  case  of  People,  etc.,  25  111.  485,  supra^  the 
Supreme  Court  said,  quoting  from  Tapping  on  Man- 
damus: '*  *  Where  the  writ  (mandamus)  is  asked  upon 
a  supposed  failure  of  duty,  then  the  court  requires  an 
affidavit,  for  such  a  writ  is  never  granted  merely  for  the 
asking.  Some  reason  must  be  assigned  for  it,  which 
is  done  by  the  disclosure  of  a  sufficient  case  upon  affi- 
davit. '  This  rule  seems  to  be  fully  sustained  by  long 
and  well  recognized  practice.  ^^ 
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But  inasmuch  as  there  may  be  some  question  as  to 
whether  appellant  has  not  waived  this  objection  by 
answering  the  petition  we  proceed  to  consider  whether 
there  was  error  in  awarding  the  peremptory  writ  of 
mandamus  for  other  reasons.  If  it  would  prove  vain 
and  fruitless  or  useless,  or  if  it  can  not  have  a  bene- 
ficial effect,  or  the  relator  has  not  a  clear  right  thereto, 
the  writ  of  mandamus  wiU  not  be  awarded.  Cristman 
V.  Peck,  90  111.  150;  Swigert  v.  County  of  Hamilton, 
130111.  549;  Gormley  v.  Day,  114  111.  185;  People, 
etc.  V.  Mayor,  51  111.  27 ;  People  v.  Town  of  Mount 
Morris,  145  111.  430;  Dement  v.  Rokker,  126  111.  174; 
People  V.  Soucy,  26  111.  App.  507;  People  v.  Johnson, 
100  HI.  543. 

In  the  Cristman  case,  supra^  the  writ  was  refused 
because  it  was  sought  to  compel  school  directors  to 
admit  relator's  children  to  school,  and  it  appeared  that 
the  term  of  school  expired  on  the  day  process  was 
served,  and  the  first  term  of  court  at  which  there  could 
be  a  hearing  was  more  than  two  months  later. 

In  the  Swigert  case,  supra^  which  was  to  compel  the 
auditor  of  public  accounts  to  issue  a  warrant  for  an 
unliquidated  amount,  the  writ  was  refused  because  it 
would  be  wholly  unavailing,  as  the  state  treasurer 
could  not  have  paid  such  a  warrant. 

In  the  Gormley  case,  supra,  which  was  to  compel 
Day,  the  clerk  of  the  village  of  Glencoe,  to  post  copies 
of  an  ordinance  passed  by  said  village  on  January  3, 
1882,  vacating  certain  streets,  the  writ  was  refused  by 
the  Superior  Court,  and  this  judgment  was  affirmed, 
because  it  appeared  that  on  January  12  and  24,  1882, 
by  two  separate  resolutions,  the  ordinance  in  question 
was  repealed. 

In  the  Soucy  case,  supra,  the  Supreme  Court  say: 
*'A  writ  of  mandamus  will  be  awarded  only  in  a  case 
where  the  party  applying  for  it  shows  a  clear  right  to 
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have  the  defendant  do  the  thing  which  he  is  sought  to 
be  compelled  by  mandamus  to  do ;  the  petition  must 
show  upon  its  face  a  clear  right  to  the  relief  demanded, 
and  every  material  fact  on  which  the  petitioner  relies 
must  be  distinctly  set  forth.'' 

In  the  Johnson  case,  suprU,  the  Supreme  Court  say: 
*'While  the  remedy  of  mandamus  rests  largely  in  the 
discretion  of  the  courts,  yet  the  rule  is  uniform  and 
inflexible  that  the  writ  will  not  be  granted  unless  the 
relator's  right  to  it  is  clearly  established." 

In  the  Dement  case,  supra^  the  Supreme  Court  say: 
"The  rule  is  familiar  that  to  entitle  a  party  to  the  writ 
of  mandamus,  he  must  show  a  clear  right  to  relief 
sought ;  if  the  right  be  doubtful,  the  writ  will  not  be 
awarded." 

In  the  case  of  Town  of  Mount  Morris,  supra,  the 
Supreme  Court,  speaking  of  when  this  writ  may  be 
issued,  say:  "It  (the  petition)  must  set  forth  a  clear 
right  upon  the  part  of  the  relator  to  have  the  act  per- 
formed, and  set  forth  every  material  fact  showing  that 
it  is  the  duty  of  the  persons  sought  to  be  coerced  to 
perform  that  act."  And  the  court  in  the  same  case 
further  holds  that  although  the  petition  may  have  been 
answered,  the  answer  must  be  treated  simply  as  a  de- 
murrer to  the  petition,  when  it  makes  no  issue  of  fact, 
and  that  the  right  of  the  relator  to  the  peremptoiy  writ 
of  mandamus  must  always  be  determined  from  the  face 
of  the  petition  itself. 

The  Revised  Statutes,  Ch.  120,  Sec.  86,  provide  as 
follows : 

**In  counties  under  township  organization,  the  as- 
sessor, clerk  and  supervisor  of  the  town  shall  meet  on 
the  fourth  Monday  of  June  for  the  purpose  of  revising 
the  assessment  of  property  in  such  town.  And  on  the 
application  of  any  person  considering  himself  aggrieved, 
or  who  shall  complain  that  the  property  of  another  is 
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assessed  too  low,  they  shall  revise  the  assessment  and 
correct  the  same  as  shall  appear  to  them  just.  No  com- 
plaint that  another  is  assessed  too  low  shall  be  acted 
upon  until  the  person  so  assessed  or  his  agent  shall  be 
notified  in  writing  of  such  complaint,  if  a  resident  of 
the  county. 

*'Any  two  of  such  officers  meeting  are  authorized  to 
act,  and  they  may  adjourn  from  day  to  day  upon  noti- 
fying those  present  of  the  date  to  which  they  adjourn 
until  they  shall  have  finished  the  hearing  of  all  cases 
presented  to  them. 

^'Property  assessed  after  the  fourth  Monday  of  June, 
and  all  other  property  whereof  the  owner  or  his  agent 
has  made  application  to  the  town  board  to  have  the  as- 
sessment on  the  same  revised  as  provided  by  this  sec- 
tion, and  has  given  notice  in  writing  to  said  board  that 
he  will  appeal  from  its  decision  to  the  county  board, 
shall  be  subject  to  complaint  to  the  county  board,  and 
the  county  board  shall  revise  and  correct  the  assess- 
ment upon  the  same  upon  application  of  the  owner  or 
his  agent,  as  provided  by  Section  97  of  this  act,  and  if 
it  shall  appear  that  the  same  has  been  assessed  higher 
in  proportion  than  other  lands  in  the  same  neighbor- 
hood, the  county  board  shall  revise  and  correct  the 
same  and  make  such  reduction  in  said  assessment  as 
shall  be  just  and  right.'' 

Section  87  of  the  same  chapter  provides  that  the 
assessor  shall  cause  ten  days  notice  of  the  time  and 
place  of  the  meeting  provided  for  in  the  previous  sec- 
tion, to  be  given  by  posting  notices  in  at  least  three 
public  places  in  said  town ;  and  Section  88  provides 
that  the  failure  to  give  such  notice  of  holding  said  meet- 
ing shall  not  vitiate  the  assessment,  except  as  to  the 
excess  of  valuation  or  tax  thereon,  shown  to  be  unjustly 
made  or  levied. 

Section  90  of  the  same  chapter  provides:  "The  as- 
sessor shall,  on  or  before  the  first  day  of  July  of  the 
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year  for  which  the  assessment  is  made,  retarn  his  as- 
sessment books  to  the  county  clerk,  verified  by  his  affi- 
davit, etc/' 

Section  97  of  the  same  chapter,  provides  that:  '^The 
county  board  at  a  meeting  to  be  held  for  the  purpose 
contemplated  in  this  section,  on  the  second  Monday  in 
July,  annually  after  the  return  of  the  assessment  books, 
shall  first  assess  all  such  lands  or  lots  as  have  been 
listed  by  the  county  clerk,  and  not  assessed  by  the  as- 
sessor. Said  board  may  make  such  alterations  in  the 
descriptions  of  real  property  as  it  shall  deem  necessary. 
Second,  on  the  application  of  any  person  considering 
himself  aggrieved,  or  who  shall  complain  that  the  prop- 
erty of  another  is  assessed  too  low,  they  shall  review 
the  assessment  and  correct  the  same  as  shall  appear  to 
be  just.  *  *  *  Third,  to  hear  and  determine  the  ap- 
pUcation  of  any  person  who  is  assessed  on  property 
claimed  to  be  exempt  from  taxation.  *  *  *  Fourth, 
it  shall  ascertain  whether  the  valuations  in  one  town 
or  district  bear  just  relation  to  all  the  towns  or  dis- 
tricts in  the  county,  and  may  increase  or  diminish  the 
aggregate  valuation  of  property  in  any  town  or  dis- 
trict,^^'  setting  forth  how  the  latter  duty  shall  be  per- 
formed. 

Whatever  may  be  said  as  to  the  action  of  said  Gun- 
ning and  Barnett  (being  the  majority  of  the  board  of 
review),  in  dismissing  as  they  did,  on  July  2,  1897,  all 
the  complaints  and  petitions  not  therefore  disposed  of 
by  said  board  of  review  and  adjourning  the  said  board 
sine  diSj  and  also  as  to  the  right  of  petitioner  to  have 
said  assessment  books  produced  before  said  board,  the 
fact  remains  that  this  petition  is  for  the  purpose  of 
requiring  the  production  of  said  assessment  books 
before  said  board  to  enable  it  as  a  board  to  intelligently 
perform  its  duties  as  a  reviewing  board  of  assessments 
of  property,  but  the  petition  fails  to  show  that  said 
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board  would,  at  any  time  after  the  filing  of  said  peti- 
tion, meet  again,  and  the  order  of  the  court  requiring 
the  production  of  said  books  was  made  (as  is  shown 
by  the  answer,  which  is  admitted  to  be  true  by  the 
demurrer  thereto,  and  as  shown  by  the  order  of  court 
awarding  the-  writ  of  mandamus  itself),  eight  days 
after  said  board  had,  in  tbe  manner  stated  by  the 
answer,  completed  its  business  (whether  improperly, 
unlawfully  or  otherwise,  is  immaterial),  and  had 
adjourned  sine  die.  It  may  be  that  it  was  the  duty  of 
Gunning,  when  the  board  of  review  was  in  session  at 
any  time  prior  to  or  on  July  1,  on  request  of  a  majority 
of  the  board,  to  produce  his  books,  but  in  the  Case  at 
bar  that  was  waived  by  a  majority  of  the  board  by 
their  taking  the  statement  of  the  assessor,  and  stating 
that  they  did  not  require  that  the  books  be  produced — 
that  they  did  not  want  the  books. 

The  said  board  of  review,  however,  is  a  creature  of 
the  statute.  There  is  no  provision  of  the  statute  which 
has  been  called  to  our  attention,  or  which  we  have 
been  able  to  discover,  making  it  incumbent  on  the 
assessor  to  produce  his  books  before  said  board;  on  the 
contrary,  as  above  set  forth,  the  statute  provides*  that 
he  shall,  on  or  before  July  1  of  the  yeaf  for  which  the 
assessment  is  made,  being  the  very  day  on  which  said 
Gunning  was  served  with  process,  return  his  assessment 
books  to  the  county  clerk.  Whatever  might  have  been 
his  duty  when  said  board  was  in  session  prior  to  July  1, 
or  on  that  day,  he  could  not  comply  with  his  statutory 
duty  to  return  the  books  to  the  county  clerk  on  that 
day,  and  also  twelve  days  thereafter,  as  directed  by  the 
order  awarding  the  writ  of  mandamus,  produce  the 
books  before  said  board  of  review. 

The  right  of  petitioner  is  certainly  not  a  clear  right, 
and  even  if  it  were  a  clear  right  the  mandamus  could 
have  no  really  beneficial  eflfect.     It  would  be  a  vain 
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and  useless  thing  to  require  these  books  to  be  produced 
on  July  13,  because  it  does  not  appear  that  there  would 
be  another  meeting  of  the  board,  but  on  the  contrary 
that  the  board  had  adjourned  sine  die,  and  because 
before  that  time,  to  wit,  July  12,  the  second  Monday  in 
July,  the  county  board  would  meet  for  the  purpose  of 
hearing  appeals  from  the  decisions  of  the  town  board  of 
review  to  revise  and  correct  the  assessments  complained 
of,  as  set  forth  in  the  petition. 

What  the  power  of  the  court  might  be  if  this  were  a 
proceeding  to  compel  said  Gunning  and  Barnett  as 
members  of  the  board  of  review,  to  meet  with  said 
petitioner  and  perform  their  duties  as  members  of  said 
board,  in  the  consideration  of  the  complaints  filed  by 
the  different  property  owners,  if  the  provisions  of  the 
statute  were  such  that  it  could  be  done  in  time  to  be  of 
avail  to  the  property  owners,  would  present  a  very  dif- 
ferent question  to  the  one  at  bar.  The  province  of 
this  court  is  to  pass  upon  the  questions  presented  by 
this  case,  and  none  other. 
The  order  awarding  the  writ  of  mandamus  is  reversed. 
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1.  Insurancb — Execution  of  Application — The  Evidence  Held  to  Make  "fg  isg 
Prima  Facie  Proof  of. — The  ooart  reviewa  the' evidence  in  regard  to  106  •453 
the  exeontion  of  an  application  for  insurance  and  holds  that  it  makes  106  '453 
prima  facie  proof  of  the  signatare  of  the  insared  and  is  saffioient  to  allow 

the  application  to  be  admitted  in  eyideuce. 

2.  Samb — T?ie  Phrase  *^ Suicide,  Sane  or  Insane"  Construed. — In  a 
suit  on  an  insurance  policy  containing  "the  sane  or  insane  clause"  in 
reference  to  death  by  suicide,  it  is  not  necessary  in  order  to  avoid  lia- 
bility, to  show  that  a  person  taking  his  own  life  was  conscious  of  the 
moral  quality  or  consequences  of  the  act,  but  only  that  he  knew  the 
physical  nature  and  consequences  of  the  act,  that  is  that  he  knew  that 
the  means  employed  would  cause  death  or  endanger  his  life. 


134  Appellate  Courts  of  Illinois. 


• 


Vol.  73.]         Nelson  y.  Equitable  Life  Assurance  Society. 

3.  Same—  **Suicid€,  Sane  or  Insane'' — Instructions  in  Regard  to  Consid- 
ered,— In  a  suit  on  an  insurance  policy  exempting  the  insured  from  lia- 
bility if  the  insured  should  commit  suicide  "sane  or  insane''  the  phrases, 
''should  intentionally  commit  suicide,"  ''intended  to  take  his  own  life," 
"did  it  voluntarily  and  intended  thereby  to  take  his  own  life/'  "inten- 
tionally took  his  own  life"  and  "voluntarily  shot  himself/'  in  instructions 
given  with  reference  to  the  liability  of  the  defendant  under  the  "sane  or 
insane"  clause,  are  held  to  be  too  general  in  their  nature  and  ambiguous 
and  liable  to  mislead  the  jury. 

4.  Same— TA«  Application  as  Part  of  the  Policy— Where  a  New  PoUey  is 
Issued. — In  a  suit  on  an  insurance  policy  containing  a  clause  making  the 
application  therefor  a  part  of  the  policy,  it  appeared  that  the  policy  sued 
on  was  issued  in  place  of  the  original  policy  issued  on  the  application  in- 
troduced in  evidence  as  the  one  referred  to,  and  that  no  formal  application 
for  the  new  policy  was  ever  made.  Held,  that  it  was  competent  for  the 
insurer  to  show  that  both  parties  understood  the  reference  to  be  to  the  ap- 
plication for  the  original  policy,  but  that  in  the  absence  of  any  proof 
other  than  the  reference  itself,  it  could  not  be  so  held. 

6.  BiTRDEN  OF  Proof — Of  Insanity  in  a  Suit  on  an  Insurance  Policy, — In 
a  suit  on  an  insurance  policy  exempting  the  insurer  from  liability  in  case 
of  suicide,  where  it  is  shown  that  the  insured  died  by  his  own  hand,  the 
burden  is  on  the  plaintiff  to  show  that  the  insured  did  not  know  the 
physical  nature  and  consequences  of  his  act. 

6.    Praotiob — Counter  Affidavits  on  Motions  for  a  New  Trial. — On  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  coun- 
ter affidavits  should  not  be  received ;  the  motion  should  be  heard  upon 
ex  parte  affidavits. 

Assumpsit^  on  insurance  policy.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opinion 
filed  January  6,  1898. 

Bastrup  &  O'Neill,  attorneys  for  appellant. 
Otis  H.  Waldo,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  op  the 
Court. 

Appellant  as  administrator  of  the  estate  of  Vigo 
Alfred  Andersen,  deceased,  brought  suit  against  appel- 
lee on  a  life  insurance  policy  issued  by  appellee  on  the 
life  of  said  Andersen  under  date  of  August  1,  1894. 
A  trial  before  the  Circuit  Court  and  a  jury  resulted  in 
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a  verdict  and  judgment  for  defendant,  from  which  this 
appeal  is  taken. 

The  questions,  presented  which  we  deem  necessary 
for  a  decision  of  the  case  are:  First,  whether  the  trial 
court  erred  in  the  admission  of  the  application  of  de- 
ceased for  the  policy;  second,  whether  there  was  error 
in  the  instructions  given  the  juiy;  and  third,  whether 
there  was  error  in  refusing  appellant's  motion  for  a 
new  trial  because  of  newly  discovered  evidence. 

Said  Andersen  died  January  29,  1895,  from  the 
effect  of  a  pistol  wound  in  his  right  temple,  the  fatal 
shot  being  fired  by  his  own  hand. 

The  declaration  contained  a  special  count,  which  set 
up  the  policy  in  haec  verba^  and  certain  conditions 
printed  on  the  reverse  side  thereof,  which  provided 
that  if  Anderson  performed  the  promises  and  under- 
takings of  said  policy  on  his  part,  then  upon  his  death 
appellee  should  pay  to  him,  his  executors,  etc.^ 
$9,455.40,  in  thirty  equal  annual  installments,  as  therein 
provided,  or  in  lieu  of  said  installments,  $6,000  in  one 
sum,  and  also  the  common  counts. 

Appellee  pleaded  the  general  issue  and  pleas,  setting 
up  an  application  on  which  it  was  alleged  said  policy 
was  issued,  and  which  application,  it  was  alleged,  was 
a  part  of  the  consideration  for  the  issuance  of  said 
policy,  and  a  part  of  the  contract  of  insurance ;  that 
said  application  provided,  among  other  things,  '^that 
the  death  of  said  Andersen  by  self  destruction,  sane  or 
insane,  within  one  year  from  the  issuance  of  said 
policy,  was  excepted  from  the  risks  assumed''  by  ap- 
pellee, and  that  said  Andersen  did  within  one  year 
from  the  issuance  of  said  policy,  commit  suicide,  and 
also  that  within  the  same  time  said  Andersen  wrong- 
fully, and  of  his  own  volition,  destroyed  his  own  life; 
also  pleas  alleging  that  said  Andersen  in  said  applica- 
tion warranted  that  all  statements  therein,  and  answers 
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by  him  made  therein  to  the  medical  examiner,  were 
true,  and  alleging  that  certain  statements  made  therein 
by  said  Andersen  were  untrue  to  his  knowledge,  and 
constituted  misrepresentations,  and  a  breach  of  such 
warranty.  Replications  by  appellant  traversed  said 
pleas,  respectively,  and  also  set  up  fraudulent  repre- 
sentations by  agents  of  appellee  to  procure  said  applica- 
tion. During  the  course  of  the  trial  appellee  was 
allowed  to  withdraw  the  general  issue,  and  file  rejoinders 
to  plaintiff's  replications,  in  which  said  fraudulent  re- 
presentations were  set  up,  denying  the  same. 

Appellant  offered  evidence  tending  to  establish  a 
ptima  facie  case  of  right  to  recovery  on  said  policy,  and 
rested. 

Appellee  then  in  the  course  of  its  evidence  produced 
a  paper,  partly  written  and  partly  printed,  purporting 
to  be  an  application  for  insurance  by  said  Andersen  to 
appellee.  This  application  was  offered  in  evidence, 
after  preliminary  proof  as  to  its  execution ,  to  which  offer 
appellant  objected,  on  the  ground  that  the  execution 
had  not  been  proved.  The  objection  was  overruled, 
and  appellant  excepted.  A  medical  examiner's  report, 
made  in  connection  with  the  negotiations  of  said 
Andersen  for  the  issuance  of  said  policy,  was  proven  to 
have  been  signed  by  said  Andersen,  and  admitted  in 
evidence  without  objection.  A  witness,  Babcock,  who 
was  the  Chicago  manager  of  appellee,  testified  that 
said  application  came  to  his  hands  in  the  regular 
course  of  business,  that  he  caused  it  to  be  copied  and 
sent  to  the  home  office  of  appellee  at  New  York,  and 
^  that  it  was  the  application  on  which  the  policy  sued  on 
was  issued. 

A  witness,  Haviland,  who  was  application  clerk  in 
the  employ  of  appellee,  testified  that  in  the  regular 
course  of  business  he  received  said  medical  examiner's 
report  and  said  application,  wrote  the  name  of  the 
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agent,  J.  A.  Holquist,  on  the  top  of  the  report,  and 
saw  that  the  inspector,  J.  Gr.  Berry,  received  the  two 
papers  pinned  together. 

A  son  of  said  Andersen  called  by  appellee,  testified 
that  he  was  not  sure  that  the  signature  to  the  applica- 
tion was  the  signature  of  his  father.  Annie  Ashby, 
called  by  appellee,  testified  that  she  had  seen  said 
Andersen  write  his  name  two  or  three  times  about 
Christmas  before  his  death  in  January  following,  and 
on  being  shown  the  signature  on  said  application, 
being  the  name  of  said  Andersen,  answered,  ''Well, 
that  looks  like  it,  but  he  used  to  do  it  in  pencil. '^ 

Two  other  witnesses,  experts  in  the  matter  of  signa- 
tures, being  bank  tellers  of  long  experience,  on  being 
shown  the  signature  to  the  medical  examiner's  report, 
which  had  been  previously  proven  to  be  that  of  Ander- 
sen, and  which  was  in  evidence,  and  also  the  signature 
(being  the  name  of  Andersen)  on  said  application, 
testified  that  they  had  examined  the  same  under  a 
magnifying  glass,  and  that  in  their  judgment  the 
signatures  were  written  by  the  same  person. 

We  think  this  evidence  made  a  prima  facie  proof  of 
the  signature  of  Andersen  sufficient  to  allow  said  appli- 
cation in  evidence. 

But  appellant's  counsel  made  the  further  specific 
objection  to  the  admission  of  said  application  in  evi- 
dence, viz.:  ''We  also  object  to  this  for  the  further 
specific  reasons  that  on  the  face  of  the  instrument  itself 
it  is  ambiguous,  uncertain,  and  calculated  to  deceive 
and  mislead  the  applicant  for  insurance,  Vigo  Ander- 
sen, in  this,  that  in  the  sixth  question  of  what  purports 
to  be  page  2  of  said  alleged  application,  the  same  page 
on  which  the  signature  of  Vigo  Andersen  is  claimed  to 
be  now,  that  this  language  occurs:  'If  an  installment 
policy  is  desired,  state  whether  the  amount  of  the 
policy,  or  any  sum  or  sums  that  may  become  due  ^ 
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under  any  of  the  privileges  and  conditions  granted  in 
the  policy  herein  applied  for,  is  to  be  paid  by  the 
society  in  ten,  fifteen,   twenty,  twenty-five  or  thirty 

equal    annual    installments?     In equal    annual 

installments,'  and  also  this  language  occurring  further 
down  upon  the  same  page:  *I  have  noted  the  provis- 
ions embodied  in  the  privileges  and  conditions  printed 
on  the  other  side  of  this  sheet,  and  hereby  apply  for  a 
policy  containing  said  provisions,  and  I  hereby  agree 
that  the  application  and  the  policy  hereby  applied  for 
taken  together  shall  constitute  the  entire  contract 
between  the  parties  hereto;  that  all  the  foregoing 
statements  and  answers,  as  well  as  those  made  or  to  be 
made  to  the  society's  medical  examiner,  are  warranted 
to  be  true ;  that  this  contract  shall  not  take  effect  until 
the  answers,  as  well  as  those  made  or  to  be  made  to 
the  society's  medical  examiner  are  warranted  to  be 
true ;  that  this  contract  shall  not  take  effect  until  the 
first  premium  shall  have  been  duly  paid  during  my 
good  health,  and  that  the  distribution  of  surplus  which 
may  be  adopted  and  approved  by  the  society  is  hereby 
accepted  by  me  in  my  own  behalf,  and  for  every  person 
who  shall  have  any  interest  in  the  policy  now  applied 
for.'  'Dated  at  Chicago,  Aug.  1,  '94,'  with  the  name 
*Vigo  Andersen'  in  writing,  and  in  print  below,  'Sig- 
nature of  the  person  for  whose  benefit  assurance  is 
made.' 

''Again,  the  name  'Vigo  Andersen'  in  writing,  and 
in  print,  'The  person  whose  life  is  to  be  assured.' 

"Our  specific  objection  here  relates  then  to  the  con- 
flict upon  the  face  of  this  paper  called  'The  applica- 
tion,' as  to  what  are  the  privileges  and  conditions  that 
the  applicant  for  insurance  must  take  notice  of  and  be 
bound  by  as  a  part  of  the  contract  of  insurance,  and 
also  because  the  clause  that  I  have  last  read,  occurring  at 
the  bottom  of  page  2  of  said  application  states,  'that 
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the  privileges  and  conditions  contained  on  the  reverse 
side  of  page  2,  and  on  what  is  called  page  1,  the  front 
page,  will  be  the  privileges  and  conditions  of  the  policy 
to  be  issued  by  the  company. 

*'For  these  reasons,  your  Hon'or,  we  object  and 
except  to  the  introduction  of  this  application  in  evidence. 

*'The  Coubt.     The  paper  is  allowed. 

''Objection  overruled  and  exception. '^ 

After  a  careful  and  critical  examination  of  said  appli- 
cation in  the  record  (it  not  being  set  out  in  the  abstract), 
we  are,  if  we  understand  the  scope  of  the  objection, 
unable  to  see  wherein  it  is  ambiguous,  uncertain,  and 
calculated  to  deceive  and  mislead  the  applicant  for 
insurance  in  the  respects  indicated  by  counsel's  objec- 
tion, or  in  any  respect,  and  therefore  think  that  there 
was  no  error  in  admitting  it  in  evidence,  and  that  if 
this  was  the  application  on  which  the  policy  in  question 
issued,  that  it  was  a  part  of  the  contract  of  insurance. 

Appellant  complains  that  the  court  erred  in  giving  to 
the  jury  for  appellee  instructions  marked  14 J,  2  to  9, 
inclusive,  and  11,  12,  15  and  16.  Instruction  14i  is, 
viz.:  "The  jury  are  instructed  that  if  they  shall  be- 
lieve from  the  evidence  that  the  said  Vigo  Alfred  An- 
dersen, in  answer  to  a  question  put  to  him  by  the  medi- 
cal examiner,  stated  that  he  had  never  been  affected 
with  mental  derangement,  and  if  the  juiy  shall  further 
believe  that  this  statement  or  answer  was  false,  in  any  re- 
spect deemed  by  the  jury  material,  then  the  said  policy 
of  insurance  is  void,  and  the  jury  shall  find  for  the  de- 
fendant.'' 

There  was  no  evidence  offered  from  which  the  jury 
could  have  found  that  said  Andersen  had  been  affected 
with  mental  derangement  prior  to  the  medical  examina- 
tion, and  said  instruction  should  not,  therefore,  have 
been  given.  The  only  evidence  referred  to  by  appellee's 
counsel  as  justifying  this  instruction  is  that  of  Ander- 
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sen's  son  on  cross-examination,  in  which  he  said  that 
he  had  testified  before  the  coroner  that  his  father  was 
insane  three  days  in  Copenhagen,  but  that  he  would 
not  swear  to  it — that  it  was  only  something  he  had 
heard. 

The  other  instructions  complained  of  are,  viz. : 

**2.  The  jury  are  instructed  that  the  application 
signed  by  Vigo  Alfred  Andersen  in  the  name  of  'Vigo 
Andersen,'  and  the  policy  of  insurance  issued  by  the 
Equitable  Life  Assurance  Society  of  the  United  States 
to  said  Vigo  Alfred  Andersen,  together  constitute  the 
entire  contract  of  insurance  between  the  said  Vigo  Al- 
fred Andersen  and  said  Equitable  Life  Assurance 
Society  of  the  United  States,  and  the  plaintiff,  if  he  re- 
covers at  all,  in  this  action,  must  recover  upon  this  en- 
tire contract, 

'*3.  The  jury  are  instructed  as  a  matter  of  law,  that 
the  expression,  ^ Self-destruction ^  sane  or  insane^  within 
one  year  from  the  date  of  the  issuance  of  the  policy^  are 
not  risks  assumed  by  the  society  in  this  contract,^  as  used 
in  the  application  in  evidence  in  this  case,  meant,  that 
if  the  said  Vigo  Alfred  Andersen  should  intentionally 
commit  suicide  within  one  year  after  the  date  of  the 
issuance  of  the  said  policy,  whether  he  be  sane  or  insane 
at  the  time,  no  recovery  could  be  had  against  the  said 
Equitable  Life  Assurance  Society  of  the  United  States 
upon  the  policy  of  insurance  issued  to  the  said  Vigo 
Alfred  Andersen." 

**4,  The  court  instructs  you,  that  if  you  shall  believe 
from  the  evidence  in  this  case  that  the  said  Vigo  Alfred 
Andersen  took  a  loaded  revolver j  placed  the  muzzle  to  his 
heady  shot  himself  thereby  destroying  his  oum  life^  you 
are  entitled  to  take  these  factSj  together  with  all  the  other 
evidence  in  the  case  into  consideration  in  determining 
whether  or  not  the  said  Vigo  Alfred  Andersen  intended 
to  take  his  own  life,  and  whether  or  not  he  had  suflBcient 
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capacity  to  understand  the  physical  nature  and  conse- 
quences of  his  act. 

**5.  The  jury  are  instructed  that  if  they  shall  believe 
from  the  evidence  that  the  said  Vigo  Alfred  Andersen 
destroyed  his  own  life,  and  that  such  self-destruction 
was  intended  by  him,  and  that  he  had  sufficient  capac- 
ity at  the  time  to  understand  the  nature  of  the  act  which 
he  was  about  to  commit  and  the  consequence  which 
would  result  from  it,  then  it  was  wholly  immaterial  in 
the  present  case  whether  or  not  he  was  impelled  thereto 
by  insanity  which  impaired  his  sense  of  moral  respon- 
sibility, then  and  in  that  case  the  plaintiflE  herein  can 
not  recover. 

**6.  The  jury  are  instructed  that  if  they  shall  believe 
from  the  evidence  that  the  said  Vigo  Alfred  Andersen, 
by  his  own  voluntary  act,  put  himself  to  death,  intend- 
ing at  the  time  of  committing  the  act  to  cause  his  own 
death,  and  being  conscious  that  such  would  be  the 
probable  effect  of  the  means  employed  by  him  for  that 
purpose,  the  plaintiff  in  this  suit  can  not  recover, 
although  at  the  time  of  so  killing  himself  he  was  of 
unsound  mind  and  incapable  by  reason  of  such  unsound- 
ness to  distinguish  between  right  and  wrong. 

"7.  The  jury  are  instructed  that  if  they  shall  believe 
from  the  evidence  in  the  case  that  the  said  Vigo  Alfred 
Andersen  destroyed  his  own  life,  and  that  at  the  time 
of  such  self-destruction  he  had  sufficient  capacity  to 
understand  the  physical  nature  of  the  act  which  he  was 
about  to  commit  and  the  consequences  which  would  result 
from  it  J  then  in  that  case  the  plaintiff  can  not  recover 
on  the  contract  of  insurance  declared  on  in  this  case. 

*'8,  The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  said  Vigo  Alfred  Andersen 
destroyed  his  life  by  shooting  himself,  and  that  at  the 
time  he  shot  himself  did  it  voluntarily  and  intended  by 
such  shooting  to  kill  himself  then  it  was  entirely  imma- 
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terial  whether  he  was  at  the  time  sane  or  insane,  or 
whether  or  not  his  mental  faculties  were  so  impaired  as 
to  destroy  his  moral  responsibility,  and  the  plaintiff 
can  not  recover  in  this  action. 

**9.  The  jury  are  instructed  that  if  the  said  Vigo 
Alfred  Andersen  destroyed  his  own  life  by  shooting 
himself,  then  the  presumption  is  that  the  condition  in  the 
said  contract  of  insurance  was  violated  and  the  plaintiff 
can  not  recover,  unless  you  further  believe  that  at  the 
time  he  shot  himself  by  reason  of  mental  derangement, 
arising  from  disease  or  otherwise,  said  Vigo  Alfred 
Andersen  did  not  comprehend  or  believe  that  the  shooting 
would  produce  death  or  endanger  his  life. 

**11.  The  jury  are  instructed  that  if  they  shall  be- 
lieve from  the  evidence  that  the  said  Vigo  Alfred  An- 
dersen intentionally  took  his  own  life,  the  plaintiff  in  this 
suit  can  not  recover,  even  though  the  jury  shall  further 
believe  from  the  evidence  that  at  the  time  of  his  so 
taking  his  own  life  the  reasoning  faculties  of  the  said 
Vigo  Alfred  Andersen  were  so  far  impaired  by  anger, 
pride,  jealousy  or  a  desire  to  escape  the  ills  of  life, 
that  he  was  not  able  to  understand  the  moral  character 
of  the  act  he  was  about  to  commit. 

''12.  The  jury  are  instructed,  that  if  they  shall 
believe  from  the  evidence  the  said  Vigo  Alfred  Ander- 
sen voluntarily  shot  himself,  then  the  plaintiff  can  not 
recover,  and  no  proof  of  insanity  will  take  the  case  out  of 
the  condition  of  the  said  contract  of  insurance. 

'*15.  The  court  instructs  you  as  a  matter  of  law, 
that  Vigo  Alfred  Andersen  must  be  presumed  to  have 
been  sane  at  the  time  of  the  commission  of  the  act  of 
shooting,  unless  his  insanity  is  proved  by  a  prepond- 
erance of  the  evidence. 

''16.  The  court  instructs  you  as  a  matter  of  law, 
that  sanity  being  the  normal  condition  of  a  person,  the 
burden  of  proving  that  Vigo  Alfred  Andersen   was 
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insane  at  the  time  of  the  commission  of  the  act  of 
shootingy  if  you  believe  from  the  evidence  that  he 
shot  himself,  is  upon  the  plaintiff  in  this  action,  and 
must  be  proved  by  a  preponderance  of  the  evidence.'' 

The  second  instruction  was  not  so  erroneous  in  not 
leaving  the  jury  to  determine  whether  the  application 
was  signed  by  said  Andersen  as  to  justify  a  reversal  on 
that  ground ;  there  was  no  evidence  that  he  did  not 
sign  it,  and  as  we  have  seen,  there  was  proof  sufficient 
of  his  signature  to  allow  it  to  go  to  the  juiy.  This,  and 
all  the  instructions  following  it,  appellant  claims  are 
erroneous  because  suicide  is  no  defense  to  this  suit, 
and  this  contention  arises  out  of  the  clause  in  the 
application  for  the  policy,  which,  if  it  was  the  applica- 
tion on  which  the  policy  issued,  is  a  part  of  the  con- 
tract of  insurance.  It  provides  that  the  Aeafh  of  said 
Andersen  by  self-destruction,  sane  or  insane,  within  one 
year  from  the  issuance  of  said  policy,  was  excepted  from 
the  risk  assumed  by  appellee. 

In  a  recent  case,  Ghrand  Lodge,  etc.,  v.  Wieting,  168 
111.  408,  where  the  question  arose  as  to  the  liability  of 
appellant,  the  defense  being  that  the  insured  intention- 
ally took  his  own  life,  on  the  following  clause  in  the 
insurance  certificate,  viz. :  ''Provided,  however,  that 
should  the  said  William  Wieting  commit  suicide,  then 
and  in  that  case  only  the  amount  paid  by  the  said  Wil- 
liam Wieting  into  the  beneficiary  fund  by  virtue  here- 
of, shall  be  paid  to  the  beneficiaries  above  mentioned, 
which  said  amount  shall  be  in  full  of  all  demands 
whatsoever  arising  out  of  or  under  this  beneficiary 
certificate, '^  the  Supreme  Court  say:  ''It  is  believed 
there  is  a  substantial  concurrence  of  judicial  decision  in 
America  on  the  proposition  that  if,  at  the  time  of  the 
suicidal  act,  the  assured  was  so  affected  with  insanity 
as  to  be  unconscious  of  the  act  or  the  physical  effect 
thereof,  or  was  driven  to  its  commission  by  an  insane 
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impulse  which  he  had  not  the  power  to  resist,  the  act 
of  self-destruction  is  regarded  as  though  it  were  the 
result  of  accident  of  some  irresistible  external  force, 
and  the  proviso  of  a  policy  framed  as  the  one  at  bar,  or 
where  other  phrases  denoting  self-destruction  are  usedj 
will  not  attach,  but  the  insurer  will  be  held  liable. 

''There  is  much  conflict  of  opinion  and  authority  as 
to  the  effect  of  the  condition  or  proviso  of  the  policy 
when  insanity  had  so  far  overcome  the  consciousness 
of  the  assured  as  that  he  is  unable  to  appreciate  the 
moral  wrong  involved  in  the  act  of  taking  his  own  life, 
though  he  had  mind  enough  to  intend  the  act  and  was 
aware  of  its  physical  effect.  The  Supreme  Court  of  the 
United  States  is  committed  to  the  doctrine  that  in  order 
to  relieve  the  insurer  from  liability  because  of  a  proviso 
of  the  character  here  involved,  there  must  have  been 
sufficient  mental  understanding  to  realize  the  moral 
turpitude  of  the  act  of  self-destruction.  Life  Ins.  Co. 
V.  Terry,  15  Wall.  580 ;  Bigelow  v.  Berkshire  Life  Ins. 
Co.,  93  U.  S.  284;  Manhattan  Life  Ins.  Co.  v.  Brough- 
ton,  109  U.  S.  121. 

"In  Life  Ins.  Co,  v.  Terry,  supra,  after  a  full  review 
of  previous  decisions,  the  court  remarked:  *We  hold 
the  rule  on  the  question  before  us  to  be  this:  If  the 
assured,  being  in  the  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealously,  or  a  desire  to 
escape  from  the  ills  of  life,  intentionally  takes  his  own 
life,  the  proviso  attaches,  and  there  can  be  no  recovery. 
If  the  death  is  caused  by  the  voluntary  act  of  the  assured, 
he  knowing  and  intending  that  his  death  shall  be  the 
result  of  his  act,  but  when  his  reasoning  faculties  are 
so  far  impaired  that  he  is  not  able  to  understand  the 
moral  character,  the  general  nature,  or  consequences 
and  effect  of  the  act  he  is  about  to  commit,  or  when  he 
is  impelled  thereto  by  an  insane  impulse,  which  he  has 
not  the  power  to  resist,  such  death  is  not  within  the 
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contemplation  of  the  parties  to  the  contract,  and  the 
insurer  is  liable.' 

*This  view  has  met  the  approval  of  the  court  of  last 
resort  in  the  States  of  New  York,  Pennsylvania,  Mary- 
kndj  Vermont,  Tennessee,  Georgia,  Michigan  and 
Ohio  (citing  cases),  and  upon  principle,  as  well  as 
what  seems  to  be  the  prevailing  judicial  sentiment  in 
the  United  States,  we  accept  and  adopt  it.'' 

It  will  be  observed  that  the  court  is  careful  to  limit 
its  decision  to  '*a  proviso  of  a  policy  framed  as  the  one 
at  bar" — ^the  case  then  at  bar — that  is,  a  proviso  with- 
out what  is  known  in  the  books  as  ''the  sane  or  insane 
clause." 

In  Joyce  on    Insurance,   Vol.  3,    Sec.   2635,    the 
author  says:   ''In  order  to  avoid  the  question  as  to 
what  is  meant  by  the  words  'suicide'  or  'death  by  his 
own  hand,'  or  by  words  of  like  effect,  the  insurers 
have  generally  added  the  words  'sane  or  insane,'  to 
the  proviso.     Under  these  words,  it  is  held  that  if  the 
insured  kills  himself,  the  policy  is  avoided,  though  he 
may  have  been  of  unsound  mind  and  wholly  uncon- 
scious of  the  moral  nature  of  the  act  done.   Thus  where 
a  policy  of  life  insurance  provided  that  in  case  of  the 
death  of  the  insured  by  his  own   act  and  intention 
whether  'sane  or  insane,'  the  company  should  be  liable 
only  for  the  net  value  of  the  policy  at  that  time.     It 
^as  held  that  this  provision  embraced  an  intentional 
self-destruction  by  a  man  so  far  insane  that  he  was 
^nseious  at  the  time  of  the  physical  nature  and  con- 
^quenees  of  his  act  and  wanted  to  destroy  his  life, 
6^en  though  he  was  not  conscious  of  the  moral  quality 
and  consequences  of  the  act. 

In  the  Michigan  case  the  proviso  was  'died  by  his 
own  hand,  sane  or  insane,'  and  the  court,  per  Champ- 
lin,  J.,  approved  the  opinion  of  Davis,  J.,  in  Bigelow 
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V,  Berkshire  Life  Ins.  Co.,  93  U.  S.  284,  and  declared 
that  *^the  policy  governs  all  conscious  acts  of  the  in- 
sured by  which  death  by  his  own  hand  is  compassed, 
whether  he  was  at  the  time  sane  or  insane.  If  the  act 
was  done  for  the  purpose  of  self-destruction,  it  matters 
not  that  the  insured  had  no  conception  of  the  wrong 
involved  in  its  commission.'' 

In  Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U.  S.  284, 
in  which  the  policy  contained  the  clause,  'shall  die  by 
suicide,  sane  or  insane,'  and  which  case  is  cited  with 
approval  in  the  Wieting  case,  supra^  by  the  Supreme 
Court,  Davis,  J.,  of  the  Supreme  Court  of  the  U.  S., 
said:  '*For  the  purposes  of  this  suit,  it  is  enough  to 
say  that  the  policy  was  rendered  void  if  the  insured 
was  conscious  of  the  physical  nature  of  his  act,  and  in- 
tended by  it  to  cause  his  death,  although  at  the  time  he 
was  incapable  of  judging  between  right  and  wrong  or 
of  understanding  the  moral  consequences  of  what  he 
was  doing." 

To  the  same  effect  are  the  following  cases:  Pierce 
V.  Travellers'  Ins.  Co.,  34  Wis.  389;  Union,  etc.,  Ins. 
Co.  V.  HoUowell  (Ind.)  43  N.  E.  Rep.  277. 

It  thus  is  clear  that  when  the  policy  contains  ''the 
sane  or  insane  clause,"  it  is  not  necessary,  in  order  to 
avoid  liability,  to  show  that  a  person  taking  his  own 
life  was  conscious  of  the  moral  quality  or  consequences 
of  the  acty  but  only  that  he  was  conscious  at  the  time  of 
the  physical  nature  and  consequences  of  the  act^  that  is, 
that  he  knew  that  the  means  he  employed  would  cause 
death  or  endanger  his  life.  Some  of  the  cases  go  fur- 
ther, and  hold  that  under  this  clause  it  is  immaterial 
whether  the  assured  even  knew  the  physical  conse- 
quences of  his  act,  but  we  think  that  should  be  shown 
in  order  to  avoid  liability  by  the  insurer.  In  any  event, 
this  was  the  theory  of  appellee's  defense  in  this  case. 

Tested  by  this  rule,  all  the  instructions  above  noted, 
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given  with  reference  to  the  liability  of  appellee,  under 
said  "sane  or  insane  clause''  were  proper,  unless  the 
words  used  in  the  third  instruction,  ''should  intention- 
ally commit  suicide,"  in  the  fourth,  ''intended  to  take 
his  own  life,"  in  the  eighth,  "did  it  voluntarily  and  in- 
tended by  such  shooting  to  kill  himself,"  in  the 
eleventh,  "intentionally  took  his  own  life,"  and  in  the 
twelfth,  "voluntarily  shot  himself,"  are  too  general  in 
their  nature  and  ambiguous,  and  therefore  liable  to 
mislead  the  jury,  because  not  made  clear  and  specific, 
as  was  done,  for  instance,  in  the  fifth  instruction  by  the 
addition  of  the  qualification  that  deceased  had  suffi- 
cient capacity  to  understand  the  nature  of  the  act  which 
he  was  about  to  commit,  and  the  consequences  which 
would  result  from  it.  We  are  inclined  to  think  these 
instructions,  in  this  regard,  were  calculated  to  mislead 
the  jury,  and  that  they  should  not  have  been  given , 
though  we  are  not  prepared  to  hold  that  the  case  should 
be  reversed  because  they  were  given. 

Other  objections  are  made  to  the  fourth,  ninth  and 
twelfth  instructions,  but  we  think  they  are  not  tenable. 

The  Mteenth  and  sixteenth  instructions,  we  think, 
were  calculated  to  mislead  the  jury,  and  should  not 
have  been  given,  even  if  good  in  the  abstract  as  propo- 
sitions of  law.  They  are  calculated  to  impress  the  jury 
with  the  idea  that  the  defense  of  the  appellee  was  com- 
plete unless  the  plaintiflE  should  prove  the  insanity  of 
Andersen  by  a  preponderance  of  the  evidence,  whereas 
we  have  seen  that  although  insanity  may  be  clearly 
proven,  in  order  to  fix  liability  on  appellee  the  insanity 
must  be  such  that  the  insane  person  did  not  know  that 
the  suicidal  act  he  was  about  to  commit  would  cause 
death  or  endanger  life.  The  writer  thinks,  under  the 
issues  made,  these  instructions  were  calculated  to  mis- 
lead the  jury  to  the  prejudice  of  appellant,  but  the 
majority  of  the  court  are  of  opinion  that  the  burden  of 
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proof  in  this  regard,  it  being  shown  that  Andersen  died 
by  his  own  hand,  was  on  appellant,  and  therefore  the 
instructions  were  calculated  to  prejudice  appellee. 

On  the  motion  for  new  trial  appellant  produced  and 
read  the  affidavits  of  William  B.  Babcock  and  Louis 
Bastrup,  one  of  appellant's  attorneys,  which  show  that 
said  Babcock  was  called  as  a  witness  by  appellee  on  the 
trial  to  identify  the  application  upon  which  the  policy 
sued  on  was  issued ;  that  his  statement  made  on  the 
trial  that  the  application  oflEered  in  evidence  was  the 
only  one  received  by  appellee,  and  the  one  on  which 
said  policy  was  issued,  was  a  mistake;  that  at  the  time 
he  made  this  answer  he  had  wholly  overlooked  and  for- 
gotten the  fact  that  the  policy  which  was  issued  on  said 
application  oflEered  in  evidence,  was  the  policy  called  a 
*'Free  Tontine  Policy,''  which  is  materially  diflEerent 
from  the  policy  in  suit,  and  which  is  called  a  "Tontine 
Installment  Policy;"  that  he  clearly  and  distinctly  rec- 
ollects that  the  policy  issued  on  said  application  was 
not  the  **Tontine  Installment  Policy"  sued  upon,  but 
was  a  **Free  Tontine  Policy,"  specifying  that  the 
amount  insured  named  in  it  was  $6,000,  payable  in  one 
lump  sum  to  Andersen,  his  executors,  etc.,  and  that 
these  facts  appear  on  the  books  of  appellee ;  that  An- 
dersen held  said  **Free  Tontine  Policy"  until  about 
October  20,  1894,  when  he,  Babcock,  at  the  request  of 
Andersen,  returned  it  to  the  home  office  of  appellee  at 
New  York,  for  the  purpose  of  surrendering  it;  that  he, 
Babcock,  wrote  a  letter  to  said  home  office  of  appellee, 
which  accompanied  said  **Free  Tontine  Policy,"  and 
requested  appellee  to  issue  to  said  Andersen  a  "Tontine 
Installment  Policy,"  such  as  the  one  sued  on,  and  that 
no  formal  application  was  made  to  appellee  for  the 
* 'Tontine  Installment  Policy;"  that  he  received  said 
"Tontine  Installment  Policy"  on  November  9,  1894, 
and  that  it  was  for  $9,455.40,  payable  in  thirty  equal 
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annual  installments^  and  was  numbered  the  same  as 
said  'Tree  Tontine  Policy"  which  had  been  surren- 
dered and^  cancelled ;  that  he  delivered  said  ** Tontine 
Installment  Policy"  to  Andersen,  and  sometime  after 
it  was  returned  to  him,  said  Babcock,  by  Andersen,  for 
the  purpose  of  changing  the  time  and  mode  of  premium 
payments  from  annual  to  semi-annual.  Said  affidavits 
further  show  facts  which  (without  enumerating  the 
same)  establish  that  these  matters  were  first  known  to 
appellant  and  his  attorney  after  the  trial  of  said  cause, 
and  tend  strongly  to  show  that  appellant  and  his  at- 
torney were  not  negligent  in  failing  to  discover  the 
same. 

That  this  evidence  is  material  to  the  issue,  and  is 

liable  to  change  the  result  on  another  trial,  seems  clear. 

The  defense  of  appellee  is  based  on  the  ''sane  or  insane 

clause"  contained  in  said  application — not  in  the  policy 

proper.    It  is  a  pertinent  inquiry,  therefore,  whether,  as 

between  appellee  and  said  Andersen,  the  policy  sued  on 

was  intended  to  be  issued  on  the  same  application  on 

which  the  original  "Free  Tontine  Policy,"  which  was 

surrendered  and  cancelled,  was  issued.     If  the  policy 

sued  on  was  issued  without  any  formal  application,  and 

it  should  appear  that  it  was  not  the  intention  of  Andersen 

and  appellee  that  it  should  issue  on  the  application  on 

which  the  original,  policy  issued,  then  the  defense  of 

suicide  by  appellee  can  not  be  made,  and  this  would  be 

decisive  of  the  case  in  appellant's  favor. 

The  same  question  was  before  the  Supreme  Court  of 
Minnesota  in  the  case  of  ScheflEerv.  Nat'l  Life  Ins.  Co., 
25  Minn.  538,  in  which  that  court  said:  "But  it  is 
claimed  that  the  application  introduced,  and  in  which 
the  false  representation  is  contained, was  not  sufficiently 
identified  as  the  one  upon  which  the  policy  issued,  and 
the  one  to  which  it  refers.  The  facts  presented  by  the 
record  are,  that  on  Nov.  23,  1868,  the  company  issued 
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a  policy  upon  the  life  of  Charles  jScheflEer,  payable  to 
Kate  ScheflEer,  his  wife.  This  policy  was  for  $5,000, 
and  was  issued  upon  an  application  dated  Nov.  19, 
1868,  signed  *Kate  ScheflEer  per  Charles  ScheflEer  and 
Charles  ScheflEer.'  In  1871,  Kate  ScheflEer  died,  and  on 
November  16th  of  that  year  Charles  ScheflEer  applied 
to  the  company  by  letter,  stating  the  fact  of  his  wife's 
death,  and  requesting  the  company  to  issue  a  new  policy, 
payable  to  himself  and  heirs.  In  compliance  with  this 
letter,  the  policy  in  suit  was  issued  for  the  same  amount 
and  of  the  same  date  as  the  former  policy.  It  does  not 
appear  whether,  aside  from  the  date,  amount  name  and 
of  the  payee,  the  two  policies  were  or  were  not  alike. 
That  the  company  understood  the  last  policy  to  be  issued 
upon  the  application  of  Charles  and  Kate  ScheflEer,  upon 
which  the  first  policy  issued.  Was  proved  clearly  enough. 
If  Charles  Scheffer  so  understood  it,  then  the  defense 
was  made  out.  There  is  nothing  to  show  that  he  so 
understood  it,  except  the  reference  in  the  policy  to  an 
application  for  it,  and  on  the  faith  of  which,  as  recited  in 
the  policy,  it  issued.  His  letter  of  November  16,  1871, 
was  an  application  for  that  policy.  It  was  competent 
for  the  parties  to  agree  upon  or  treat  the  application  of 
November  19,  1868,  as  the  basis  of  the  last  policy,  and 
as  the  application  on  which  it  issued.  But  we  can  not 
say  that  the  reference  in  the  policy  to  an  application, 
on  the  faith  of  which  it  is  issued,  was  to  the  application 
of  Charles  and  Kate  Scheffer,  of  November  16, 
1868,  rather  than  to  the  application  of  Charles  Scheffer 
by  his  letter  of  November  16,  1871.  It  was  competent 
for  the  company  to  show  that  both  parties  understood 
the  reference  to  be  to  the  first  of  these  applications,  or  to 
both.  But  in  the  absence  of  any  proof,  other  than  the 
reference  itself,  that  Scheffer  so  understood  it,  we  can 
not  say  that  the  jury  were  not  justified  in  concluding  that 
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he  understood  the  reference  to  be  to  the  application  by 
his  letter  of  November  16, 1871. 

"And  this  is  especially  so  in  view  of  the  fact  that  the 
first  policy  was  not  introduced  in  evidence,  and  it  does 
not  appear  that  there  was  any  condition  in  it  making 
its  validity  depend  on  the  truth  of  the  representations 
in  the  application  on  which  it  issued.  Had  there  been 
such  a  condition,  the  inference  would  be  strong  that 
the  second  policy  was  understood  to  depend  upon  the 
same  condition.  But  there  can  be  no  such  inference 
where  the  conditions  of  the  first  policy  are  not  known. '^ 

See,  also,  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  369. 

In  the  case  at  bar  the  first  policy  was  not  oflEered  in 
evidence,  and  none  of  its  conditions  are  shown. 

On  the  motion  for  a  new  trial  the  court  heard  coun- 
ter aflSdavits.  This  should  not  have  been  done.  Mendell 
V.Kimball,  85  111.  582;  Eybolt  v.  Milliken,  5  111.  App. 
494;  Protection  Life  Ins.  Co.  v.  Dill,  91  111.  178;  City 
of  Chicago  v.  Edson,  43  111.  App.  420;  Wray  v.  Peo- 
ple, 70  111.  664;  Kalkaska,  etc.,  Co.  v.  Thomas,  17  111. 
App.  235. 

We  are  of  opinion  the  Circuit  Court  should  have 
granted  a  new  trial  because  of  this  newly  discovered 
evidence. 

For  the  errors  in  instruction  14  1-2,  and  refusing 
appellant  a  new  trial,  the  judgment  is  reversed  and  the 
cause  remanded. 
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Albert  Dalleinand  et  al.  y.  Isaac  Saalfeldt^  Adm.  i^.  ^ 
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1.  New  tbials — Grounds  far  Not  Mentioned  in   Written  Motion  Are  88  453 
Waived.— All  reasons  for  a  new  trial  not  speoified  in  the  written  motion,  ~73~151 
if  any,  mast  be  deemed  to  have  been  waived,  and  ean  not  be  considered  104    ^428 
on  appeal.  'TS     T51 

2.  Trials — Instructions  to  Find  for  Defendant,— "Whether  a  trial  court  1^  *  ^ 
thonld  instruct  the  jury  to  find  for  the  defendant  depends  on  whether  or  ^2!^.^2 
not  there  is  evidence  tending  to  support  the  plaintiff's  case,  and  if  there  is 

sneh  evidence  an  instruction  to  find  for  the  defendant  should  be  refused. 
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3.  Same — An  Instruction  to  Find  for  the  Defendant  Held  Properly  Re- 
fused. — In  a  suit  by  an  administrator  to  reoover  damages  for  the  death  of 
his  intestate  alleged  to  have  been  caused  by  an  aooident  on  a  defectiye 
elevator  the  court  holds  that  the  evidence  shows  that  the  defenduit  failed 
to  comply  with  a  city  ordinance  in  regard  to  elevators,  and  that  it  tends 
strongly  to  show  that  the  deceased  was  rightly  on  the  elevator  and  en- 
gaged in  the  line  of  his  duty  when  the  accident  occurred  and  that  the 
question  whether  his  death  was  caused  by  the  negligence  of  defendant 
was  a  proper  question  for  the  jury. 

4.  Ordinary  Garb— TFAen  It  May  Be  Presumed.— ^Nhere  it  is  mani- 
festly impossible  to  prove  by  direct  evidence  that  a  person  killed  as  a  re- 
sult of  the  alleged  negligence  of  another,  was  exercising  ordinary  care  at 
the  time  of  the  accident,  a  jury  may  infer  such  care  from  evidence  that 
the  deceased  was  sober,  industrious,  careful  and  of  good  habits. 

Trespass  on  the  Case.  Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County ;  the  Hon.  Jonas  Hutohinson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opin- 
ion filed  January  17,  1898. 

Mabous  Kavanagh  and  F,  J.  Canty,  attorneys  for 
appellants. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Adams  delivered  the  opinion  op  the 
Court. 

Appellee  recovered  judgment  against  appellants  in  the 
trial  court  for  negligence  alleged  to  have  caused  the 
death  of  his  intestate,  David  Saalfeldt. 

At  the  conclusion  of  the  appellee's  evidence,  appel- 
lants, by  their  attorney,  moved  the  court  to  direct  a 
verdict  for  the  defendants  on  the  ground  that  the  evi- 
dence did  not  support  the  declaration,  and  requested 
the  court  to  give  to  the  jury  the  following  instruction: 
**The  jury  are  instructed  that  the  plaintiff  has  not 
proven  his  case,  as  alleged  in  the  declaration,  and  you 
are  therefore  instructed  to  find  the  defendants  not 
guilty.''  The  court  refused  to  so  instruct  the  jury,  and 
appellants  asked  no  other  instruction,  nor  did  they  in- 


FiBST  DisTBiOT— OcTOBEB  Tebm,  1897.        153 

Dallemand  v.  Saalfeldt. 

troduce  any  evidence.  The  jury  found  the  appellants 
guilty,  and  assessed  appellee's  damages  at  the  sum  of 
$1,750.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  overruled,  and  judgment  was  entered  on  the 
verdict. 

There  are  seven  formal  assignments  of  error.  The 
first  four  are  substantially  the  same,  namely,  that  the 
court  erred  in  not  directing  a  verdict  for  the  appellants ; 
the  sixth  and  seventh  are  that  the  court  erred  in  over- 
ruling appellants'  motion  in  arrest  of  judgment  and  in 
entering  judgment;  the  fifth  is  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial.  The 
motion  for  a  new  trial  sets  foith  substantially ,  although 
in  different  forms,  only  a  single  reason  for  the  motion, 
namely,  that  the  court  erred  in  not  directing  a  verdict 
for  appellants.  All  reasons  for  a  new  trial  not  specified 
in  the  written  motion,  if  any,  must  be  deemed  to  have 
been  waived,  and  can  not  be  considered  here.  Ottawa 
O.  &  F.  B.  V.  R.  R.  Co.  V.  McMath,  91  111.  104, 
111-112. 

Therefore,  the  only  question  to  be  considered  is 
whether  the  trial  court  erred  in  refusing  to  peremptorily 
instruct  the  jury  to  find  for  appellants,  and  the  deter- 
mination of  this  question  depends  on  whether  or  not 
there  was  evidence  tending  to  support  appellee's  case. 
If  there  was  such  evidence,  appellants'  instruction  was 
properly  refused.  Cicero  &  P.  St.  R'y  Co..  v.  Meixner, 
160111.  320,  328;  Louisville,  N.  A.  &  C.  Railway  Co. 
V.  Patchen,l  67  lb.,  204,  214;  Siddall,  Jr.,  v.  Jansen 
etal.,  168  lb.  43. 

The  declaration  contains  numerous  counts  in  which 
it  is  alleged,  substantially  as  follows:  That  defendants 
possessed  and  operated  a  certain  freight  elevator  in  the 
building  at  51  Lake  street,  Chicago,  in  which  building 
defendants  carried  on  the  business  of  bottling  wines 
and  liquors  for  sale ;  that  under  the  ordinances  of  the 
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city  of  Chicago,  it  was  defendant's  duty  to  employ 
some  competent  person  to  take  charge  of  said  elevator 
and  operate  it;  to  fasten  metal  doors  to  said  elevator 
and  to  put  catches  or  fastenings  on  said  doors  so  that 
they  could  be  opened  only  from  the  inside  of  the  shaft ; 
that  defendants  negligently  disregarded  their  duty 
in  this  behalf,  by  means  whereof  plaintiflE  fell  down  said 
shaft  and  was  killed;  that  defendants  permitted  said 
elevator  to  be  operated  without  the  employment  of  a 
competent  person  to  run  the  same,  and  permitted  the 
deceased  to  operate  said  elevator  while  in  the  discharge 
of  other  duties,  knowing  the  inexperience  of  deceased; 
that  on  August  20,  1894,  defendants  ordered  deceased 
to  proceed  in  the  elevator  from  the  basement  to  the 
fifth  floor,  and  failed  to  furnish  a  competent  elevator 
man  to  run  said  elevator;  that  said  elevator  was  run  in 
a  shaft  without  any  doors  or  protection  whatsoever; 
that  defendants  did  not  reasonably  protect  said  hoist- 
way  so  as  to  prevent  persons  from  falling  into  and 
down  the  same,  etc. 

The  evidence  shows  that  the  building  in  which  the 
elevator  in  question  was,  was  occupied  by  appellants 
as  lessees,  and  was  used  by  them  in  their  business, 
which  was  that  of  wholesale  dealers  in  wines  and  liquors 
and  bottling  the  same.  The  building  was  in  the  city, 
and  consisted  of  a  basement  and  five  stories.  The 
washing  and  filling  of  bottles  was  done  in  the  basement. 
On  the  third  floor  were  bottles,  on  the  fourth  floor 
goods  and  original  packages  delivered  by  distillers  were 
kept ;  there  were  empty  bottles  on  the  fifth  floor.  The 
appellee  introduced  in  evidence  the  following  sections 
of  an  ordinance  of  the  city  of  Chicago : 

**Sec.  1571.  Hoistways  in  which  the  elevator  shall 
be  used  shall  be  constructed  entirely  of  brick,  from  its 
lowest  point,  extending  up  through  and  six  feet  above 
the  roof.    All  openings  in  such  hoistways  shall  be  pro- 
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tected  by  iron  doors  and  no  wood  shall  be  used  upon 
the  inside  of  such  hoistways. 

**Sec.  1572.  Doors  in  such  shaft  shall  be  made  of 
metal,  and  the  catches  or  fastenings  upon  such  doors 
shall  be  so  placed  that  they  can  be  opened  only  from 
the  inside  of  the  shaft  and  entirely  under  the  control 
of  the  elevator  operator. 

"Sec.  1573.  All  openings  not  having  doors  shall 
have  metallic  frames  with  prismatic  lights  in  iron  frame. 

"Sec.  1614.  All  doors  in  shafts  of  elevators  shall 
have  latches  so  contrived  that  a  key  shall  be  used  to 
unlatch  the  doors  from  the  outside,  but  may  have  a 
knob  or  handle  to  open  the  door  from  the  inside. 

"Sec.  1653.  It  shall  be  the  duty  of  every  person 
owning,  controlling,  operating  or  using — as  owner, 
lessee  or  agent — any  passenger  or  freight  elevator  in 
any  building,  within  the  corporate  limits,  to  employ 
some  competent  person  to  take  charge  of  and  operate 
the  same ;  and  any  such  person  who  shall  neglect  to 
comply  with  the  provisions  of  this  section  shall  be 
fined  the  sum  of  ten  dollars  for  each  and  every  day  of 
such  neglect.'' 

The  material  of  which  the  elevator  shaft  and  doors 
were  constructed,  and  the  manner  of  construction,  is 
shown  by  the  evidence  to  have  been  as  follows:  The 
back  part  of  the  shaft  was  a  wall  of  the  building;  the 
other  three  sides  and  the  door  in  front,  through  which 
there  was  access  to  the  elevator  from  each  floor,  were 
wholly  of  wood,  and  could  be  opened  either  from  the 
elevator  or  the  inside  of  the  shaft,  or  from  the  outside 
or  room  side.  In  the  basement  and  fourth  and  fifth 
floors  were  folding  doors  working  on  hinges  and,  in- 
cluding both  doors,  about  six  feet  in  width.  The  first, 
second  and  third  stories  had  sliding  doors,  the  full 
width  of  the  respective  openings,  and  were  operated 
by  lifting  or  sliding  up  the  door  toward  the  ceiling, 
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where  it  remained  till  pulled  down.  There  was  a  bar 
across  each  door  from  two  and  a  half  to  three  feet  from 
the  floor,  which  was  attached  by  a  hinge  at  one  end, 
and  could  be  raised  or  lowered  from  either  inside  or 
outside  the  elevator.  No  particular  person  had  charge 
of  the  elevator  or  its  operation  at  the  time  of  the  acci- 
dent, nor  was  any  person  employed  by  appellants  for 
that  special  purpose.  Sam.  B.  Eisendrath,  an  archi- 
tect, called  as  a  witness  for  the  plaintiff,  described  the 
elevator  as  follows:  "The  elevator  carriage  itself  is 
the  regular  form  of  a  freight  elevator ;  simply  a  large 
platform  with  the  usual  side-bars  and  cross-bars  to 
hang  the  carriage  on."  This  description  is  not  very 
clear,  but  from  it  we  understand  that  there  were  upright 
bars  at  the  sides  o5  the  platform  connected  above  by  a 
cross-bar  or  bars,  to  which  was  attached  the  cable  from 
which  the  platform  was  suspended.  The  elevator  was 
moved  by  hydraulic  power,  and  there  was  a  little  catch 
by  using  which  it  could  be  held  in  a  fixed  position  at 
any  floor.  It  stopped  automatically  at  the  fifth  floor. 
It  appears  from  the  evidence  that  appellee's  intes- 
tate was,  at  the  time  of  his  death,  nearly  twenty-one 
years  of  age,  and  that  he  had  been  in  the  employ  of 
appellants  about  five  weeks;  that  he  was  quiet,  sober, 
industrious,  of  good  habits,  and  very  careful;  that  he 
earned  in  appellants'  employ  about  $6.00  per  week,  and 
gave  his  wages  to  his  mother.  His  duties  were  mainly 
in  the  basement.  In  the  afternoon  of  August  20,  1894, 
John  P.  Casey,  an  employe  of  appellants,  who  was 
foreman  of  the  bottling  department  of  the  business, 
and  who  was  then  on  the  third  floor  of  the  building, 
called  through  the  speaking  tube  to  John  Cavanaugh, 
who  was  in  the  basement,  for  some  bottles  which  he, 
Casey,  says  he  wanted.  The  filling  of  bottles  was,  on 
that  day,  done  on  the  third  floor.  Cavanaugh,  another 
employee  of  appellants,  had  charge  of  the  basement. 
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David  Saalfeldt,  the  deceased,  George  Darmody  and 
Con.  Byrne,  were  at  some  tubs  distant  from  Cavanaugh 
about  forty  feet  when  he  received  the  order  from  Casey, 
and  he,  Cavanaugh,  says,  **I  took  the  order  from  the 
speaking  tube,  and  I  spoke  down  to  the  tubs — told 
them  they  were  needed.  *'     The  order  from  Cavanaugh 
was  not  directed  to  any  one  of  the  persons  above  men- 
tioned in  particular,  but  was  general,  and  the  deceased 
immediately  proceeded   to  comply  with  it,  by  going 
up  in  the  elevator  with  bottles.     Casey,  who  remained 
on  the  third  floor,  says  that  the  deceased  stopped  at 
that  floor  and  took  a  case  of  bottles  out  of  the  eleva- 
tor, and  that  he,  Casey,  took  the  bottles  back  to  the 
barrels  out  of  which  they  were  to  be  filled,  and  that 
^  the  deceased  was  starting  up  from  the  third  floor  he, 
Casey,  asked  him  where  he  was  going,  and  he  said  he 
^as  going  up  for  some  bottles  which  Casey  had  pre- 
viously ordered.     Casey  also  says  that  the  deceased 
^as  going  up  to  the  flfth  floor  for  empty  bottles,  that 
the  empty  bottles  were  on  that  floor.     It  is  true  that 
Cavanangh  testified  that  there  were  standing  orders  to 
Darmody  and  Byrne  to  take  up  bottles,  and  that  Saal- 
^^Idt,  deceased,  had  no  orders  so  to  do,  but  there  be- 
^i^gno  evidence  that  the  deceased  was  ever  ordered 
^ot  to  take  them  up,  and  the  order  of  Cavanaugh  be- 
^^S  general  to  Darmody,  Byrne  and  the  deceased,  it 
"^M  clearly  a  question  for  the  jury  whether  the  deceased 
^^  acting  in  obedience  to  an  order  and  in  the  line  of 
his  duty.     Keating,   appellants'   superintendent,  says 
^^ deceased:     **His  duty  was  to  fill  bottles,  clean  them 
properly  and  put  them  to  drain.    It  was  not  his  special 
daty  to  bring  up  and  down  bottles,  but  he  did  so  at 
times.'' 

In  about  half  a  minute,  as  Casey  testifies,  after  the 
deceased  started  up  on  the  elevator  from  the  third  floor, 
he  fell  down  the  shaft.    The  evidence  is  that  the  de- 
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ceased  fell  to  the  basement  floor,  and  that  his  neck  was 
broken,  death,  almost  instantly,  being  the  result.  ,No 
one  saw  how  the  accident  occurred.  The  evidence  also 
tends  to  prove  that  the  doors  opening  from  the  diflEer- 
ent  floors  into  the  elevator  shaft  were  open  at  the  time 
of  the  accident.  There  having  been  no  eyewitness 
of  the  accident,  it  was  manifestly  impossible  to  prove 
by  direct  evidence  that  the  deceased,  at  the  time  of 
the  accident,  was  exercising  ordinary  care.  Under 
such  circumstances  the  jury  might  well  infer  from  the 
evidence  that  he  was  sober,  industrious,  careful  and  of 
good  habits,  that  he  was,  at  the  time  of  the  accident, 
exercising  ordinary  care.  Chicago,  B.  &  Q.  E.  R.  Co. 
V.  Gregory,  58  111.  272,  278-9;  Missouri  Furnace  Co.  v. 
Abend,  1071b.  44;  Chicago  &  A.  E'y  Co,  v.  Carey, 
115  lb.  115;  Toledo,  St.  L.  &  K.  C.  Railroad  Co.  v. 
Bailey,  1451b.  159;  Illinois  C.  R.  R.  Co.  v.  Nowicki, 
148  lb.  29. 

Whether  the  negligence  of  appellants  caused  the 
accident,  was  a  question  to  be  determined  by  the  jury 
from  all  the  evidence. 

In  Siddall  v.  Jansen,  168  111.  43,  which  was  case  for 
negligence  in  respect  to  an  elevator,  the  trial  court 
directed  a  verdict  for  the  defendant.  The  Supreme 
Court,  after  quoting  certain  sections  of  an  ordinance 
containing  requirements  as  to  elevators,  say:  **The 
evidence  produced  by  the  plaintifiE  below  tends  to  show 
there  was  not,  on  the  part  of  the  defendants,  a  compli- 
ance with  the  ordinance.  A  peremptory  instruction 
having  been  given  to  the  jury  to  find  for  defendants, 
there  was,  consequently,  no  evidence  produced  by  them. 
As  there  was  evidence  tending  to  show  there  was  no 
compliance  with  the  provisions  of  this  ordinance,  and 
that  plaintiff  was  rightfully  at  the  place  of  the  injury, 
it  was  a  question  which  should  have  been  submitted  to 
the  jury.''     lb.  47. 
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In  the  present  case  the  evideDce  is  conclusive  that 
there  was  no  compliance  by  appellants  with  the  city 
ordinance,  and  strongly  tends  to  show  that  appellee's 
intestate  was  rightfully  on  the  elevator  and  engaged  in 
the  line  of  his  duty  when  the  accident  occurred,  and, 
as  before  stated,  it  was  a  question  proper  to  be  submit- 
ted to  the  jury,  on  the  evidence,  whether  the  death  of 
appellee's  intestate  was  caused  by  the  negligence  of 
appeUants. 

The  judgment  will  be  aflBrmed, 


Tniliam  T.  Keck  et  ah  y.  William  J.  HcEldowney  et  al. 

pRAonoE — Taking  Judgment  by  Default  While  Flea  i8  an  File  is 
£rror,^The  filing  of  a  plea  is  a  waiver  of  a  demarrer  already  on  file,  and 
while  a  plea  is  on  file  it  is  error  to  take  jadgment  against  a  defendant  by 
default. 

iABumpflit^  on  a  promissory  note.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
eourt  at  the  October  term,  1897.  Beversed  and  remanded.  Opinion  filed 
January  17,  1897. 

Chaeles  Pickleb,  attorney  for  appellants. 

Mb.  Justice  Adams  delivebed  the  opinion  of  the 

COUET. 

It  appears  from  the  record,  that  defendants  in  error 
sued  the  plaintiflEs  in  error  in  assumpsit  to  the  July 
term,  1896,  of  the  Superior  Court ;  that  the  summons 
was  served  in  time  for  that  term;  that  July  8,  1896, 
which  was  the  third  day  of  the  July  term,  plaintiffs  in 
error  filed  a  demurrer  to  the  declaration  of  defendants 
in  error,  and  on  the  same  day  filed  a  plea  of  the  gen- 
eral issue  verified,  which  waived  the  demurrer,  and 
that  defendants  in  error,  July  13,  1896,  and  while  said 
plea  was  on  file,  took  judgment  by  default  against 
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plaintiffs  in  error  for  want  of  a  plea.     The  taking  such 
judgment  was  evidently  an  oversight  on  the  part  both 
of  the  trial  court  and  the  attorney  of  defendants  in 
error. 
Judgment  reversed  and  cause  remanded. 


William  H«  Bnck  y«  Emma  Dnpee  Coy. 

1.  Attaohments-— t/ti^mento  Against  Property  in  Another  County, — 
Where  an  attachment  writ  is  not  personally  served  on  the  defendant,  or 
any  person  named  in  it  as  garnishee,  and  no  property  is  attaohed  by 
virtue  of  it,  the  ooart  does  not  by  virtae  of  saoh  writ,  aoqnire  jarisdiotion 
to  render  any  jadgment  against  the  property  of  the  defendant  in  another 
ooanty . 

2.  Sams — Judgments  Against  Property  in  Another  County, — It  is  not 
within  the  spirit  or  intention  of  the  statute  in  regard  to  attachments,  that 
the  mere  finding  of  property  or  credits  in  the  county  in  which  the  suit  is 
brought,  without  any  judgment  for  the  application  of  the  same  or  the  pro- 
ceeds thereof,  to  the  discharge  of  the  indebtedness  of  the  defendant,  shall 
of  itself  authorize  a  judgment  for  the  sale  of  the  property  of  the  defendant 
attached  in  another  county. 

3.  Sams— ilZiotf  Writs  not  Authorised  by  the  Statute,— The  issuing  of  an 
alias  writ  of  attachment  is  unauthorized  by  the  statute  and  such  a  writ 
and  all  proceedings  under  it  are  void. 

JLttaehment.  Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abnsb  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1897.    Beversed.    Opinion  filed  January  17,  1898. 

Fbank  Cbosby,  attorney  for  plaintiff  in  error. 
Reuben  D.  Coy,  attorney  for  defendant  in  error. 
Mb.  Justice  Adams  delivebed  the  opinion  of  the 

COUBT. 

The  defendant  in  error  sued  plaintiff  in  error  in 
attachment.  The  writ  issued  February  19,  1896,  was 
returnable  to  the  March  term,  1896,  of  the  court,  and 
directed  to  the  sheriff  of  Cook  County,  commanding 
him  to  summon  plaintiff  in  error,  and  also  to  summon 
Edward  Hudenburg  and  M.  C.  Glover  as  garnishees. 
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The  writ  was  returned  March  16,  1893,  not  found  as  to 
each  of  said  persons,  and  no  property  found. 

On  February  19,  1896,  another  writ  of  attachment, 
also  returnable  to  the  March  term,  was  issued  in  the 
suit,  directed  to  the  sherijffi  of  McHenry  County,  which 
was  returned  by  the  sheriflE  of  that  county,  showing  a 
levy  by  Mm  of  the  writ  on  real  property  of  the  defend- 
ant in  McHenry  County,  the  defendant  not  found.  A 
certificate  of  mailing  notice  to  the  defendant  in  attach- 
ment was  filed  March  17,  1896,  and  on  the  same  day 
the  defendant,  by  his  attorney,  entered  a  special 
appearance,  for  the  purpose  of  moving  to  quash  the 
writ  of  attachment,  and  so  moved. 

March  16,  1896,  an  alias  writ  of  attachment  issued, 
directed  to  the  sheriff  of  Cook  County,  returnable  to  the 
April  term  of  the  court,  and  commanding  him,  among 
other  things,  to  summon  C.  M.  Glover  and  William 
Hudenburg  as  garnishees,  which  writ  was  returned  the 
same  day  it  was  issued,  the  return  showing  service  on 
William  Hudenburg,  the  other  not  found.  The  next 
day,  March  19,  1896,  the  plaintiff  filed  interrogatories 
to  William  Hudenburg,  which  he  answered  the  same 
day,  admitting  indebtedness  of  $10,  to  the  defend- 
ant in  attachment.  March  28,  1896,  the  defendant's 
motion  to  quash  the  attachment  was  overruled. 

April  21,  1896,  a  certificate  of  publication  of  notice 
of  the  pendency  of  the  suit  was  filed,  and  May  2,  1896, 
judgment  by  default  .W6is  rendered  against  the  defend- 
ant, and  special  execution  ordered  to  issue  to  the  sheriff 
of  McHenry  County  for  the  sale  of  the  property  at- 
tached in  that  county.  The  special  execution  was  is- 
sued May  5,  and  returned  September  24,  1896,  the  re- 
turn showing  a  levy  May  7,  1896,  and  satisfaction  in 
full. 

The  question  presented  by  the  record  is  whether 
the  court  had  jurisdiction  to  render  a  judgment  in  rem 
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against  the  property  of  plaintiff  in  error  in  McHenry 
County. 

Section  13  of  Chap.  11  of  the  Attachment  Act  pro- 
vides: **The  creditor  may,  at  the  same  time,  or  at  any 
time  before  judgment,  cause  an  attachment  writ  to  be 
issued  to  any  other  county  in  the  State  where  the  debtor 
may  have  property  liable  to  be  attached,  which  shall 
be  levied  as  other  attachment  writs,  that  if  no  property, 
rights  or  credits  of  the  debtor  are  found  in  the  county 
in  which  the  suit  is  brought,  and  no  defendant  is  served 
with  summons  or  makes  appearance,  the  creditor  shall 
not  be  entitled  to  judgment." 

The  writ  issued  February  19,  1896,  to  the  sheriff  of 
Cook  County,  not  having  been  personally  served  on  the 
defendant,  or  either  of  the  persons  named  in  it  as 
garnishees,  and  no  property  having  been  attached  by 
virtue  of  it,  the  court  did  not,  by  virtue  of  that  writ, 
acquire  jurisdiction  to  render  any  judgment  against 
the  property  of  the  defendant  in  McHenry  County. 
Hinman  v.  Eushmore,  27  111.  509;  Fuller  et  al.  v. 
Langford  et  al.,  31  lb.  248;  Martin  v.  Dryden,  1  Gilm. 
187,  212. 

The  question,  therefore  is,  whether  the  court  ac- 
quired such  jurisdiction  by  virtue  of  the  alias  writ  of 
attachment  issued  March  18,  1896,  the  service  thereof 
on  the  garnishee,  William  Hudenburg,  and  his  admis- 
sion of  an  indebtedness  of  $10  to  the  defendant. 
This  court  has  held  in  Dennison  v.  Blumenthal,  37  111. 
App.  385,  and  American  Trust  &  Savings  Bank  v. 
Pack  et  al.,  70  Id.  177,  that  an  alias  writ  of  attachment 
is  unauthorized  by  the  statute,  and,  therefore,  if  such 
writ  is  issued  it  is  void.  In  both  cases  the  court  hold 
that  the  statute,  being  in  derogation  of  the  common 
law,  must  be  strictly  construed,  and  so,  also,  has  held 
the  Supreme  Court.  Canker  v.  Anderson,  27  111.  358; 
Haywood  v.  Collins  et  al.,  60  lb.  328,  333. 
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The  Practice  Act,  Section  9,  provides,  in  reference  to 
ordinary  actions,  that  if  it  appears  from  the  return  of 
the  summons  that  the  defendant  is  not  found,  another 
summons  may  issue,  and  so  on  until  service  is  had ; 
but  the  statute  in  relation  to  attachments  contains  no 
such  provision.  In  the  present  case  the  alias  writ  was 
issued  twenty-eight  days  after  the  issuance  of  the  origi- 
nal writ,  and  the  ground  for  the  attachment  stated  in 
the  affidavit  sworn  to  and  filed  February  19,  1896, 
namely,  that  the  defendant  was  not  a  resident  of  this 
State,  may  have  ceased  to  exist  March  18, 1896,  when  the 
alias  writ  issued.  The  filing  the  affidavit  is  the  com- 
mencement of  a  suit  in  attachment,  and  the  affidavit  is 
the  foundation  of  the  suit.  Eddy  v.  Brady,  16  111.  306 ; 
PuUian  v.  Nelson,  28  lb.  112. 

In  Foster  v.  lUinski,  3  111.  App.  345,  the  court 
held  that  the  intervention  of  eleven  days  between 
the  time  of  swearing  to  the  affidavit  and  the  filing  it, 
was  unreasonable,  because  in  that  interval  of  time  the 
ground  for  attachment  stated  in  the  affidavit  may  have 
ceased  to  exist.  See,  also,  Campbell  v.  McCahan,  41 
111.45. 

In  American  Trust  &  Savings  Bank  v.  Pack  et  aL, 
bupra^  the  plaintiff  filed  an  additional  affidavit  in  sup- 
port of  the  alias  writ,  yet  the  court  held  the  writ  void, 
while  here  the  only  support  the  alias  writ  has,  is  an 
affidavit  filed  nearly  a  month  before  it  issued. 

It  does  not  appear  from  the  record  that  any  judg- 
ment was  rendered  against  the  garnishee,  William 
Hudenburg,  for  his  admitted  indebtedness  to  the 
defendant,  which  indebtedness  is  relied  on  in  support 
of  the  jurisdiction  of  the  court  to  render  the  judgment 
in  question.  It  is  certainly  not  within  the  spirit  or 
intention  of  the  statnte,  that  the  mere  finding  of  prop- 
erty or  credits  in  the  county  in  which  the  suit  is 
brought,  without  any  judgment  for  the  application  of 
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the  same  or  the  proceeds  thereof,  to  the  discharge  of 
the  indebtedness  of  the  defendant,  shall,  of  itself, 
authorize  a  judgment  for  the  sale  of  the  defendant's 
property  attached  in  another  county. 

We  hold  that  the  issuing  of  the  alias  writ  of  attach- 
ment was  unauthorized  by  the  statute,  and  that  the 
writ  and  all  proceedings  under  it  were  and  are  void. 

The  judgment  is  reversed. 


Metropolitan  Bank  of  Minneapolis  y.  Northern  Fuel 

Company. 

1.  Construction — Of  Contracts. — It  is  a  nile,  equally  of  morals  and 
law,  that  a  party's  promise  or  offer  is  to  be  construed,  if  consistent  with 
its  terms,  in  the  sense  in  which  he  must  have  believed  that  the  party  to 
whom  it  was  made  understood  it. 

2.  Estoppel— ^y  Betaining  the  Contents  of  a  Letter,— It  a  letter  and  the 
terms  of  a  receipt  which  it  incloses  are  unsatisfactory  and  not  in  accord- 
ance with  the  understanding  of  the  recipient  as  to  the  agreement  of  the 
parties,  he  may  return  the  letter  and  its  contents,  but  if  he  appropriates 
the  contents,  he  can  not  evade  the  terms  either  of  the  letter  or  the  in- 
closed receipt. 

Ittaehment.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.     Affirmed.    Opinion  filed  January  17,  1898. 

Swift,  Campbell  &  Jones,  attorneys  for  appellant. 
Ullmann  &  Hacker,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  op  the 
Court. 

Appellee  sued  the  appellant  in  attachment,  and  filed 
a  declaration  in  assumpsit,  alleging,  in  substance,  aa 
agreement  between  the  plaintiff  and  defendant  for  the 
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sale  by  defendant  to  plaintiff  of  bonds  of  the  Lehigh 
Coal  and  Iron  Company  of  the  face  value  of  $2,200,  to 
be  delivered  to  the  plaintiff  by  the  defendant  within 
eighteen  months  from  the  date  of  said  agreement,  upon 
payment  by  the  plaintiff  to  the  defendant  of  the  sum 
of  $2,200 ;  that  the  plaintiff  had  paid  said  sum  to  the 
defendant,  but  defendant  had  refused  to  deliver  the 
bonds,  etc.  The  declaration  also  contained  the  common 
counts.  The  defendant  filed  the  general  issue  and  two 
special  pleas,  setting  up  a  different  contract  in  reference 
to  bonds  of  the  Lehigh  Coal  and  Iron  Company,  and 
claming  damages,  etc.  The  Lehigh  Coal  and  Iron  Com- 
pany in  December,  1893,  was  in  the  hands  of  a  receiver ; 
L.  E.  Doty,  the  president  of  that  company,  was  the  re- 
ceiver, and  was  anxious  to  bring  about  a  settlement  with 
the  creditors  of  the  company,  and  to  effect  a  reorganiza- 
tion of  the  company.  The  Metropolitan  Bank  of  Min- 
neapolis, appellant,  was  one  of  the  creditors  of  the 
Lehigh  Company,  and  there  had  been  negotiations  for 
a  settlement  between  L.  E.  Doty  and  James  T.  Wyman, 
the  president  of  the  bank,  of  the  claim  of  the  bank 
against  the  Lehigh  Company,  when  December,  16, 
1893,  Doty  sent  to  Wyman  the  following  letter: 

*' Minneapolis,  Minn.,  Dec.  16,  1893. 
**J.  T.  Wyman,  Pres.  Metropolitan  Bank,  Minneapolis, 
Minn.: 
'*Deab  Sir: — I  hereby  agree  that  if  the  proposed 
agreement  of  the  Lehigh  Coal  &  Iron  Co.  is  signed, 
and  the  receiver  discharged  to  buy  1-2  the  bonds  issued 
to  you,  giving  you  a  60  day  note  of  the  Northern  Fuel 
Co.,  indorsed  by  J.  D.  Hurd  and  myself  for  10  per 
cent  of  the  amount  of  your  bonds,  and  3  notes  for  1-3 
each  of  1-2  the  amount  of  your  bonds  at  6,  12  and  18 
months,  the  notes  to  bear  8  per  cent  interest.  I  also 
agree  that  the  Lehigh  Coal  &  Iron  Co.  shall  carry  an 
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average  balance  with  your  bank  or  pay  the  interest  on 
the  balance  of  bonds  to  make  it  equal  to  8  per  cent. 

* 'Yours  respectfully, 

''L.  E.  Doty. 

**PS. — It  is  understood  that  your  bank  is  to  hold 
all  the  notes  and  bonds  until  these  notes  are  paid,  cred- 
iting any  collections  on  notes  indorsed  by  L.  C.  and  I. 
upon  the  half  of  the  bonds  not  purchased. '^ 

No  answer  was  returned  to  the  above  letter,  and  af- 
terward, and  at  the  date  thereof,  appellee  sent  to  the 
bank  the  following: 

''Chicago,  Dec.  26th,  1893. 
* 'Metropolitan  Bank,  Minneapolis,  Minn.,  J.  T.  Wy- 
man.  President: 

"Deab  Sib: — In  consideration  of  one  dollar  to  us  in 
hand  paid,  which  we  hereby  acknowledge  receipt  of, 
and  other  valuable  considerations,  we  agree  to  buy  one 
half  of  the  bonds  issued  to  you  by  the  Lehigh  Coal  & 
Iron  Company  in  settlement  of  your  claim  against 
them,  and  to  pay  for  the  same  as  follows:  Note  of  this 
company  at  sixty  days,  for  ten  per  cent  of  the  entire 
amount  of  the  bonds  issued  to  you  by  the  Lehigh  Coal 
&  Iron  Company,  three  equal  notes  at  six,  twelve  and 
eighteen  months  for  the  balance  of  one-half  of  said 
bonds,  you  to  hold  all  of  the  bonds  purchased  under 
this  agreement  until  all  of  said  notes  are  paid. 

"NoETHEEN  Fuel  Company, 

"By  C.  CoHENOUE,  Sec'y  and  Treas. 

"For  valuable  considerations  we  hereby  agree  to  in- 
dorse the  above  notes. 

"L.  R.  Doty. 

"J.  D.  HUED." 

No  answer  to  the  last  letter  appears  to  have  been  re- 
ceived by  appellee,  and  March  27,  1894,  appellee  wrote 
to  appellant  inclosing  a  check  and  notes  mentioned  in 
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the  letter,  and  also  an  unsigned  receipt  to  be  signed  by 
appellant,  which  letter  and  receipt  are  as  follows : 

**Chioago,  March  27th,  1894. 
' 'Metropolitan  Bank,  Minneapolis,  Minn. : 

"Gentlemen: — Inclosed  please  find  our  notes  to 
your  order,  all  due  at  our  o£3ce  in  Chicago,  all  dated 
December  30th,  1893,  and  indorsed  by  L.  B.  Doty  and 
J.  D.  Hurd,  as  follows: 

**At  6  months,  $590. 
"At  12  months,  $590. 
"At  18  months,  $590. 
"Also  our  check  on  the  GHobe  National  Bank  of 
Chicago  for  $430,  total  $2,200,   in  payment  for  the 
$2,200  worth  of  bonds  of  the  Lehigh  Coal  &  Iron  Com- 
pany, purchased  from  you  as  per  agreement  of  Decem- 
ber 26th,  1893.    Ejndly  sign  the  inclosed  receipt  for 
the  same  and  return  to  us. 

"Yours  truly, 

"Northern  Fuel  Company, 
"C.  CoHENOUR,  Treas.'^ 
Plaintiff  offered  in  evidence  receipt  referred  to  in 
above  letter,  as  follows : 

"Received    of  the  Northern    Fuel    Company    the 
following  notes   made  by   the  Northern  Fuel    Com- 
pany to  the  order  of  the  Metropolitan  Bank  of  Min- 
neapolis, Minnesota,  dated  December  30th,  1893,  due 
at  the  office  of  the  Northern  Fuel  Company,  Chicago, 
niinois,  and  indorsed  by  L.  R.  Doty  and  J.  D.  Hurd: 
"At  6  months  $590, 
"At  12  months  $590, 
"At  18  months  $590,  . 
and  check  of  the   Northern  Fuel  Company  on  the 
Globe  Nat'l  Bank  of  Chicago  to  the  order  of  the  Met- 
ropolitan Bank  for  $430,  total  $2,200,  in  payment  for 
$2,200  of  the  bonds  of  the  Lehigh  Coal  and  Iron  Com- 
pany of  St.  Paul,  Minn.,  purchased  of  the  Metropoli- 
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tan  Bank  of  Minneapolis,  Minn.,  according  to  the 
terms  of  a  certain  agreement  for  the  purchase  of  the 
same  made  December  26th,  1893,  between  the  Metropol- 
itan Bank  and  the  Northern  Fuel  Company,  in  ac- 
cordance with  which  agreement  the  deposit  of  the 
bonds  above  mentioned  is  hereby  acknowledged  by  the 
Metropolitan  Bank  to  be  held  by  them  as  collateral 
security  for  the  payment  of  notes  above  mentioned, 
with  the  understanding  and  agreement  that  the  Metro- 
politan Bank  is  to  collect  the  interest  on  the  bonds  above 
mentioned  as  it  matures,  and  to  apply  the  proceeds 
thereof  to  the  reduction  of  the  notes  next  thereafter 
maturing.  The  Metropolitan  Bank  is  to  hold  all  of 
the  bonds  above  mentioned  until  all  of  the  above 
notes  are  paid,  when  they  are  to  deliver  the  same  to 
the  Northern  Fuel  Company." 

Appellant  received  the  last  letter  with  its  indosures, 
and  collected  the  amount  of  the  check,  and  received 
from  appellee  payment  of  the  notes  due  in  six  and 
twelve  months,  respectively.  Appellant  did  not  sign 
or  return  the  receipt  inclosed  to  it  in  the  last  letter, 
nor,  so  far  as  appears  from  the  evidence,  did  it 
answer  the  letter.  The  claim  of  the  bank  against  the 
Lehigh  Coal  &  Iron  Co.  was  about  $19,686.74,  and  was 
on  account  of  paper  discounted  for  the  company,  but 
the  bank,  not  thinking  it  desirable  that  it  should 
appear  in  the  receivership  proceedings  that  it  had 
loaned  so  large  an  amount  to  the  company,  on  April 
28,  1893,  transferred  to  J.  H.  Martin,  one  of  its  di- 
rectors, four  notes,  indorsed  to  it  in  blank  by  the 
Lehigh  Coal  and  Iron  Co.,  which  notes  represented 
part  of  the  indebtednes  of  the  latter  company  to  the 
bank ;  the  aggregate  amount  of  which  notes  so  trans- 
ferred was  $14,575.89.  The  balance  of  the  indebted- 
ness, $4,810.95,  the  bank  retained  in  its  own  name, 
and^took  a  note  from  Martin  for  the  amount  of  the 
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four  notes  transferred  to  him.  Martin  filed  a  claim 
with  the  receiver  in  his  own  name,  for  the  amount  of 
the  notes  transferred  to  him,  $14,575.89,  and  May  17, 
1894,  after  a  settlement  had  been  effected  with  cred- 
itors to  which  he,  Martin,  had  consented,  he  directed 
bonds  to  the  amount  of  $13,500  to  be  issued  to  the 
bank  on  account  of  his  claim.  In  addition  to  the 
bonds  so  issued,  Martin  received  a  check,  payable  to 
his  own  order  for  $1,530.72.  The  bank  proved  up  and 
filed  with  the  receiver,  in  its  own  name,  its  claim  for 
$4,810.85,  which  was  satisfied  by  payment  of  ten  per 
cent  in  cash  and  the  remainder  in  bonds  of  the  Lehigh 
Coal  &  Iron  Co.  The  bonds  in  question  were  issued 
December  30,  1893,  and  were  a  part  of  $800,000  of 
bonds  issued  at  that  date  for  the  purpose  of  discharg- 
ing the  debts  of  and  reorganizing  the  company.  There 
is  no  evidence  that  the  appellee,  or  any  of  its  officers, 
knew  that  the  claim  filed  in  Martin's  name  was,  in 
fact,  the  claim  of  the  bank,  and  Cohenour,  appellee's 
secretary  and  treasurer,  who  conducted  the  negotia- 
tions on  behalf  of  appellee,  says  he  did  not  know  it. 

Appellee  having  paid  to  appellant  the  first  and 
second  notes  mentioned  in  its  letter  of  March  27,  1894, 
wrote  to  appellant  the  following  letter : 

•^Chicago,  April  17,  1895. 
"Metropolitan  Bank,  Minneapolis,  Minn. : 

**Gentlemen:  Referring  to  our  note  in  your  favor 
due  July  3, 1895,  for  $590,  being  the  last  note  given  to 
you  on  the  purchase  of  $2,200  worth  of  L.  C.  &  I.  Co. 
bonds,  purchased  from  you  as  per  agreement  of  De- 
cember 26,  1893,  I  beg  to  inquire  what  you  propose  to 
do  in  reference  to  this  matter,  and  make  this  inquiry 
at  this  early  date  so  as  to  be  advised  of  your  decision 
before  the  note  becomes  due.  On  December  22,  1894, 
we  tendered  you  through  Mr.  F.  L.  Jackson,  agent  of 
the  Lehigh  Coal  &  Iron  Co.,  at  Minneapolis,  payment 
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for  the  above  note  (in  addition  to  a  payment  for  the 
note  due  January  2, 1895),  which  payment  you  declined 
to  receive,  claiming  that  it  was  not  according  to  agree- 
ment ;  and  Mr.  Jackson  advised  us  at  that  time  that 
you  would  take  the  matter  up  with  us.  We  have  had 
no  word  from  you,  and  it  looks  as  if  you  did  not  intend 
to  stand  by  the  agreement.  If  this  is  the  case  it  will 
be  better  for  us  not  to  pay  the  above  note.  If,  however, 
you  have  investigated  the  matter  further,  and  your 
^figuring  of  the  agreement  agrees  with  ours,  we  will  be 
glad  to  take  up  the  note  before  its  maturity,  and  clean 
the  matter  entirely  up.  Kindly  give  this  matter  your 
early  attention  and  let  us  hear  from  you,  and  oblige, 

**  Yours  truly, 

*'The  Nobthebn  Fuel  Co., 
*'C.  CoHENOUB,  Treas.'^ 

To  the  last  letter  appellant  replied  as  follows : 

Minneapolis,  Minn,  April  26,  1895. 
^'Northern  Fuel  Co.,  Chicago,  111.: 

**Gentlemen: — ^Answering  your  favor  of  April  17th, 
I  will  say  that  we  shall  carry  out  our  contract  with  Mr. 
Doty  to  the  letter,  and  shall  expect  you  to  pay  your 
note  for  $590  at  maturity,  or  before,  if  you  see  fit. 

** Yours  truly, 

''E.  R.  Gaylobd,  Cashier.'^ 

On  the  maturity  of  the  eighteen  months  note  men- 
tioned in  the  letter  of  March  27,  1894,  it  was  presented 
to  appellee's  treasurer,  Mr.  Cohenour,  for  payment. 
The  bonds  issued  by  the  Lehigh  Coal  &  Iron  Co.  bore 
interest  at  the  rate  of  six  per  cent  per  annum,  payable 
semi-annually,  and  appellant  had,  when  the  note  was 
presented  as  stated,  collected  on  $2,200  of  bonds  the 
sum  of  $198  interest,  and  Mr.  Cohenour  tendered  in 
payment  of  the  note  the  sum  of  $392  in  gold,  this 
being  the  diflEerence  between  the  amount  of  the  note, 
$590    and  $198,  the  interest  collected  by  appellant, 
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which  amount  so  tendered  appellant  refused  to  receive, 
and  also  refused  to  deliver  the  bonds. 

Appellant's  counsel  contend  that  appellee's  contract 
was  to  purchase  the  one-half  of  all  the  bonds  issued  by 
the  Lehigh  Coal  &  Iron  Company  to  appellant  in  settle- 
ment of  its  claim,  and  that  as  there  were  bonds  to  the 
amount  of  $17,800  so  issued,  appellee  has  not  performed 
its  contract,  and  can  not  recover.  This  contention  is 
not  supported  by  the  evidence,  which  shows  that  April 
28,  1893,  about  eight  months  prior  to  December  26, 
1893,  the  date  of  appellee's  first  communication  to  ap- 
pellant, appellant  had  transferred  to  its  director,  Mar- 
tin, the  legal  title  to  all  of  its  claim  except  the  sum  of 
$4,810.85,  so  that  when  the  offer  of  appellee  of  Decem- 
ber 26,  1893,  was  made,  to  purchase  from  appellant 
half  the  bonds  to  be  issued  to  it  in  settlement  of  its 
claim,  its  legal  claim  was  only  for  $4,810.85.  The  evi- 
dence clearly  shows  that  although  as  between  appellant 
and  Martin,  the  claim  filed  by  the  latter  in  his  own 
name  was  really  appellant's  claim,  in  which  Martin  had 
no  substantial  interest,  yet  the  arrangement  between 
appellant  and  Martin  was  a  secret  arrangement,  and 
that  appellee  had  no  knowledge  of  it  whatever,  and 
acted  in  the  belief  that  the  claipa  filed  in  appellant' s 
name  was  its  only  claim.  This  is  evidenced  by  appel- 
lee's letter  to  appellant  of  date  March  27,  1894,  which 
letter  and  the  conduct  of  appellant  in  respect  to  it,  we 
think  conclusively  against  the  proposition  that  appel- 
lee's agreement  was  to  purchase  more  than  $2,200 
worth  of  bonds.  There  is  no  evidence  that  appellant 
ever  accepted  or  responded  in  any  way  to  the  letter  of 
December  26,  1893,  or  that  it  took  any  action  in  respect 
thereto.  It  received  the  letter  of  March  29,  1894,  in 
which  the  agreement  is  distinctly  expressed  to  be  to 
purchase  $2,200  worth  of  bonds,  and  could  not  possibly 
have  been  understood  by  appellant  in  any  other  way. 
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It  is  a  rule  equally  of  morals  and  law,  that  a  party ^s 
promise  or  offer  is  to  be  construed,  if  consistent  with 
its  terms,  in  the  sense  in  which  he  must  have  believed 
that  the  party  to  whom  it  was  made  understood  it. 
County  of  Clinton  v.  Eamsey,  20  111.  App.  577;  Wells 
V.  Carpenter,  65  111.  447. 

The  letter  of  March  27  refers  to  that  of  December 
26,  1893,  thus  evidencing  what  appellee  at  that  date 
understood  to  be  appellant's  claim  against  the  Lehigh 
Coal  &  Iron  Co.,  and  when  appellant  appropriated 
to  its  own  use  the  check  and  notes  contained  in  the 
March  27th  letter,  it  thereby  agreed  to  the  construction 
given  by  that  letter  to  the  offer  of  December  26, 1893. 
If  the  March  letter  and  the  terms  of  the  receipt  which 
it  referred  to  and  inclosed  were  unsatisfactory  to  appel- 
lant, and  not  in  accordance  with  its  understanding  of 
the  agreement  between  the  parties,  it  might  have  re- 
turned to  appellee  the  letter  and  its  contents,  but  having 
appropriated  its  contents,  it  can  not  now  evade  the 
terms  either  of  the  letter  or  the  inclosed  receipt. 
Ostrander  v.  Scott,  161  111.  339,  344-5. 

Appellant's  letter  of  April  26,  1895,  pui*porting  to  be 
an  answer  to  appellee's  letter  of  April  17,  1895,  was  a 
non  sequitur  and  an  evasion.  The  writer  of  the  letter, 
appellant's  president,  says:  **I  will  say  that  we  shall 
carry  out  our  contract  with  Mr.  Doty  to  the  letter,^' 
etc.  It  does  not  appear  from  the  evidence  that  appel- 
lant ever  accepted  Mr.  Doty's  offer  of  December  16, 
1893,  or  that  there  was  any  agreement  between  him  and 
appellant  for  the  purchase  by  him  of  bonds  from  appel- 
lant ;  and  even  had  there  been ,  it  could  not  in  any  way 
affect  appellee's  rights.  The  question  was  as  to  the 
contract  between  appellant  and  the  Northern  Fuel  Com- 
pany, and  the  evidence  fails  to  show  that  Mr.  Doty  had 
the  least  interest  in  that  company  or  in  its  contract 
with  appellant. 
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It  is  further  contended  on  behalf  of  appellant,  that 
appellee,  when  its  last  note  for  $590  was  presented  for 
payment,  did  not  tender  the  full  amount  then  due, 
even  on  the  hypothesis  that  appellee  purchased  only 
$2,200  worth  of  bonds.  The  only  objection  to  the  ten- 
der made  by  appellant's  counsel  in  their  argument,  is 
that  it  was  not  of  sufficient  amount.  The  note  was  for 
$590,  without  interest,  and  matured  July  3,  1895,  when 
the  tender  of  $392  in  gold  was  made  by  appellee.  It 
was  stipulated  between  the  parties  on  the  trial  that  ap- 
pellant had  collected  up  to  June  30,  1895,  $198  interest 
of  $2,200  worth  of  bonds.  The  receipt  inclosed  in  the 
letter  of  March  27,  1894,  provided  that  appellee  should 
collect  the  interest  on  the  bonds  and  apply  it  on  the 
notes,  and  there  had  been  no  such  application  of  inter- 
est. Therefore,  appellee's  tender  of  $392,  being  thfe 
balance  of  the  $590  note,  after  deducting  the  collected 
interest,  was  all  that  was  due  appellant  under  its  agree- 
ment with  appellee,  as  we  interpret  that  agreement. 

We  find  no  error  in  the  giving  or  refusal  of  instuc- 
tions. 

The  judgment  will  be  affirmed. 


Chicago  Trust  and  Savings  Bank  v.  J.  M.  Landfield  and 

Beckie  Landfield. 
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1.  Burden  op  Proof — In  a  Suit  on  a  Promissory  Note  the  Execution  of 
Which  is  Admitted.— Where  the  defendant  admits  the  execution  of  notes 
saed  on,  it  is  incumbent  on  him  to  prove  by  a  preponderance  of  the  evi- 
dence, the  defenses,  or  some  of  them,  set  up  by  his  special  pleas,  and  in 
this  case  the  conrt  is  satisfied  that  he  utterly  failed  to  do  so. 

2.  Plkadino  and  Eyidknoe — Total  and  Partial  Failure  of  Consideration. 
Total  failure  of  consideration  and  partial  failure  are  separate  and  dis- 
tinot  defenses,  and  under  a  plea  of  the  former  the  latter  can  not  be 
proved. 

3.  Trials— 2%0  Court  Should  Decide  Whether  Statements  are  of  Pact  or 
are  Mere  Conclusions. — ^An  instruction  assuming  that  there  may  have  been, 
in  the  testimony  of  a  witness^  statements  not  of  fact,  bat  of  conclusions  of 
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the  witness,  and  leaving  it  to  the  jarj  to  determine  what  part  of  the  testi- 
mony consisted  of  statements  of  fact  and  what  of  mere  oonolasions,  is 
erroneous.  It  is  for  the  oourt  to  determine  whether  the  statement  of  a 
witness  is  a  statement  of  f  aot  or  a  statement  of  a  oonclusion  and  if  the 
latter,  to  exclude  the  statement  on  objection  made  by  the  opposite  party 
or  on  the  court's  own  motion.  It  is  the  province  of  a  jury  to  decide 
issues  of  fact,  not  questions  of  law. 

4.  PsAonos — Bulinga  an  Objections  Should  he  Obtained, — ^Althongh  ob- 
jections are  made  to  remarks  of  counsel  during  a  trial,  if  no  rulings  on 
such  objections  are  made  by  the  court,  the  remarks  are  not  reviewable  on 
appeal. 

Assnmpslty  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Cook  County ;  the  Hon.  Edward  F.  Dxtnne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opin- 
ion filed  January  6,  1898. 

AsHORAFT,  Gordon  &  Cox,  attorneys  for  appellant. 

Instructions  should  state  the  law  correctly.  The 
jury  not  being  judges  of  the  law,  are  as  likely  to  follow 
a  bad  instruction  as  a  good  one.  Illinois  0.  R.  R.  Co. 
V.  GQbert,  157  111.  365 ;  lUinois  C.  R.  R.  Co.  v.  San- 
ders,  58111.  App.  117;  DeLand  v.  Dixon  National  Bank, 
111  111.  323;  Harley  v.  Weimer,  58  111.  App.  340. 

Where  the  evidence  is  conflicting,  each  party  has  a 
right  to  have  the  jury  clearly  and  accurately  instructed 
as  to  all  the  law  in  the  case.  Illinois  C.  R.  R.  Co.  v. 
Maffit,  67  111.  431;  Smith  v.  People,  142  111.  117;  Hoi- 
loway  V.  Johnson,  129  111.  367;  Kankakee  S.  &  L.  Co. 
V.  City  of  Kankakee,  128  111.  177;  American  Ins.  Co.  v. 
Crawford,  89  111.  62;  Davies  v.  Cobb„ll  III.  App.  587; 
Geneva  v.  Peterson,  21  111.  App.  454;  Peoria,  D.  &  E. 
R'y  Co.  V.  Hardwick,  48  111.  App.  562;  Brown  v. 
Monson,  51  111.  App.  488;  Brownlee  v.  Village  of 
Alexis,  39  111.  App.  142 ;  Simpson  v.  Bjincaid,  34  111. 
App.  521;  Roby  v.  Murphy,  27  111.  App.  394;  Star  & 
C.  Mill  Co.  V.  Thomas,  27  111.  App.  137;  Boyd  v. 
Yerkes,  25  111.  App.  528;  Chicago  &  W.  I.  R.  R.  Co. 
V.  White,  26  111.  App.  586;  Fernandes  v.  McGinnis^ 
25  111.  App.  165;  Wichert  v.    Stafford,   25  111.   App. 


FiBST  DiSTBiCT — OcTOBEE  Tebm,  1897.         175 

Chioago  Tnist  and  Savings  Bank  y.  Landfield. 

218;  Lake  S.  &  M.  S.  R.  R.  Co.  v.  Elson,  15  111.  App. 
80;  Peoria,  D.  &  E.  R.  R.  Co.  v.  Wagner,  18  111.  App. 
598. 

Where  the  evidence  is  evenly  balanced,  it  is  essential 
that  the  instructions  be  accurate  and  complete.  Craig 
V.  Miller,  133  111.  300;  Wilber  v.  Wilber,  129  111.  392; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Flint,  22  111.  App.  502. 

In  a  case  close  in  its  facts  all  instructions  should 
state  the  law  correctly  and  fully.  Toledo,  St.  L.  &  K. 
C.  R.  R.  Co.  V.  Cline,  135  111.  48;  Chicago,  8.  F.  & 
C.  R'y  Co.  V.  Bentz,  38  111.  App.  485. 

Where  the  evidence  is  unsatisfactory  or  conflicting, 
and  the  case  one  which  appeals  strongly  to  the  sympa- 
thy of  the  jury,  the  instruction  must  be  accurate  and 
clear.  Leman  v.  Best,  30  111.  App.  324;  Hoopeston  v. 
Eads,  32  111.  App.  78;  Chicago,  M.  &  St.  P.  R'y  Co. 
V.  Mason,  27  111.  App.  450. 

An  instruction  which  singles  out  a  certain  witness 
or  gives  particular  evidence  special  promience  is  vicious, 
and  should  not  be  given.  Chicago  &.  N.  W.  R^y  Co. 
V.  Snyder,  117  111.  376;  Craig  v.  Miller,  133  111.  300; 
Pennsylvania  Co.  v.  Versten,  140  111.  637;  Sullivan  v. 
Eddy,*164  111.  397; Henderson  V.  Miller,  36  111.  App. 
232;  Morehouse  V.  City  of  Dixon,  39  111.  App.  107; 
Marschall  V.  Laughran,  47  111.  App.  29;  Parlin  & 
Orendorff  v.  Finfrouck,  65  111.  App.  174;  Farrow  v. 
Flatt,  61  HI.  App.  118. 

An  incomplete  statement  of  the  law  in  an  instruction 
may  be  as  prejudicial  as  a  false  statement  of  the  law. 
Keithley  v.  Stafford,  126  111.  507. 

An  instruction  is  erroneous  which  leaves  to  the  jury 
the  determination  of  what  are  *'all  the  other  proper 
tests  of  the  credibility  and  weight  of  evidence.'' 
Phenix  v.  Castner,  108  111.  207 ;  Smith  v.  Chicago  & 
W.  I.  R.  R.  Co.,  105  111.  511;  Henderson  v.  Hender- 
son, 88111.  248;  Roby  v.  Murphy,  27  111.  App.  394; 
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Harvey  v.  Hamilton,  54  111.  App.  507 ;  Same  v.  Same, 
155  111.  377. 

It  is  the  exclusive  province  of  the  jury  under  proper 
instructions  as  to  the  law  to  determine  the  weight  and 
credibility  of  the  testimony  of  witnesses.  Henderson 
V.  Miller,  36  111.  App.  232;  Trott  v.  Wolfe,  35  111. 
App.  163;  Anderson  v.  People,  34  111.  App.  86;  Lam- 
bert V.  People,  34  111.  App.  637;  Murtaugh  v.  Murphy, 
30  111.  App.  59. 

An  instruction  as  to  the  rules  of  law  for  weighing 
the  evidence  should  point  out  to  the  jury  all  proper 
tests,  and  not  leave  the  juiy  to  formulate  or  construct 
tests  of  their  own.  Holloway  v.  Johnson,  23  111.  App. 
331. 

Rosenthal,  Kuez  &  Hirsohl,  attorneys  for  ap- 
pellees. 

It  is  not  a  wise  practice  to  select  some  expression  of 
the  court  from  an  opinion  in  a  case  and  formulate 
such  an  expression  into  an  instruction  to  the  jury. 
Hutchinson  F.  &  8.  Consuming  Co.  v.  Lyford,  123  111. 
300. 

There  are  cogent  reasons  why  appellate  courts  should 
be  careful  and  critical  in  recognizing  improper  state- 
ments of  counsel  in  argument  to  the  jury,'and  if  courts 
can  see  from  an  examination  of  the  evidence  that  they 
were  likely  to,  and  probably  did,  wrongfully  influence 
and  mislead  the  jury  to  return  a  verdict  in  favor  of  the 
party  whose  counsel  makes  the  improper  statements, 
they  will  redress  the  wrong  by  reversing  the  judgment. 
Chase  v.  City  of  Chicago,  20  lU.  App.  274;  Elgin  J.  & 
E.  R.  R.  Co.  V.  Fletcher,  128  111.  619;  Hennies  v.  Vogel, 
87  111.  242;  Chicago  &  A.  R.  R.  Co.  v.  Bragonier,  13 
111.  App.  467;  Henry  v.  Centralia  &  C.  R.  R.  Co.,  121 
111.  264 ;  Freeman  v.  Dempsey,  41  111.  App.  554. 
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Mb.  Pbesiding  Justice  Adams  delivebed  the  opin- 
ion OP  the  Coubt. 

This  is  an  appeal  from  a  judgment  rendered  in  favor 
of  appellees  and  against  appellant.  The  appellant 
sned  appellees  in  assumpsit.  The  declaration  con- 
tained special  counts  on  six  promissory  notes  made  by 
the  appellees  and  the  common  counts.  The  notes 
were  all  of  date  October  29,  1890,  and  payable  to  the 
order  of  O.  F.  Malcolm  and  executed  by  appellees. 
Five  of  them  are  for  $13  each,  and  payable,  respect- 
ively, in  one,  two,  three,  four  and  five  months  after 
date,  and  one  of  them  is  for  $278,  and  payable  six 
months  after  date.  They  all  draw  interest  at  the  rate 
of  eight  per  cent  per  annum  from  date. 

Appellees  pleaded  the  general  issue  and  three  special 
pleas;  the  first  special  plea  is  want  of  consideration ; 
the  second  special  plea  alleges  that  May  24,  1889,  it 
was  agreed  between  the  plaintiff  (appellant)  and  J.  M. 
Landfield,  defendant  (appellee),  that  plaintiff  should 
lend  to  defendant  $150,  interest  at  the  rate  of  five  per 
cent  per  month,  and  that  defendant,  to  secure  the 
same,  delivered  to  the  plaintiff,  to  wit,  to  one  Wharton, 
its  agent,  sundry  notes  payable  to  the  order  of  said 
"Wharton ;  that  said  notes  were  renewed  and  new  notes 
issued;  that  the  notes  sued  on  were  issued  by  defend- 
ants and  were  delivered  to  the  plaintiff,  to  wit,  to  one 
0.  F.  Malcolm,  its  agent,  and  payable  to  the  order  of 
said  Malcolm,  in  renewal  of  said  last  renewal  of  said 
original  notes,  and  defendants  say  said  loan  of  $150 
and  all  said  notes  were  usurious,  etc.  The  third  special 
plea  avers  that  defendant  J.  M.  Landfield  borrowed 
from  W.  S.  Wharton  $150  at  the  agreed  rate  of  interest 
of  five  per  cent  per  month,  contrary  to  the  statute, 
etc. ;  that  after  said  date  notes  were  given  in  renewal 
of  said  loan,  for  the  last  renewal  of  said  loan;  that 
Vol.  Lxxm  12 
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the  notes  sued  on  were  executed  by  the  defendants  to 
one  0.  F.  Malcolm,  and  that  they  and  the  original 
loan  were  usurious,  of  which  plaintiflE  had  notice  when 
it  obtained  said  notes,  and  that  plaintijff  gave  no  good 
or  reasonable  consideration  for  said  notes,  or  either  of 
them,  etc. 

The  appellant  filed  a  similiter  to  the  general  issue,  and 
replications  to  the  several  special  pleas,  averring  that 
plaintijff  obtained  the  notes  for  a  good  and  valuable 
consideration,  before  the  maturity  thereof,  denying 
usury,  and  also  notice  of  usury,  and  upon  the  issues 
thus  made  the  case  was  tried. 

The  record  shows  that  the  verdict  was  rendered 
March  30,  1897,  and  that  April  10,  1897,  appellees,  by 
leave  of  court,  withdrew  the  plea  of  the  general  issue, 
for  what  reason  or  purpose  is  not  apparent. 

At  the  close  of  the  plaintiff's  case  the  defendants, 
appellees  here,  admitted  the  execution  of  the  notes  sued 
on,  and  that  the  amount  appearing  to  be  due  on  the 
face  of  the'notes  was  $519.  It  was  thus  incumbent  on 
appellees  to  prove,  by  a  preponderance  of  evidence, 
the  defenses,  or  some  of  them,  set  up  by  the  special 
pleas.  Stacker  v.  Hewitt,  1  Scam.  207;  Topper  v. 
Snow,  20  111.  434;  Mitchell  v.  Deeds,  49  lb.  416,  420; 
Benson  v.  Morgan  &  Co.,  26  111.  App.  22. 

After  a  thorough  consideration  of  the  evidence  we 
are  satisfied  that  they  utterly  failed  so  to  do.  The  evi- 
dence is  that  appellant  received  the  notes  before 
maturity,  for  a  valuable  consideration,  and  without 
knowledge  or  notice  that  any  of  them  was  tainted  with 
usury,  if  such  was  the  fact.  The  appellant  excepted  to 
the  refusal  to  give  the  following  instruction,  the  modi- 
fication of  the  same  and  the  giving  it  as  modified: 

''You  are  further  instructed,  as  law, that  the  amount 
of  money  or  other  valuable  thing  necessary  to  be  paid 
by  the  purchaser  of  a  note  in  order  to  constitute  and 
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make  him  a  purchaser  for  value,  is  immaterial.  Any 
sum  of  money,  whether  it  be  great  or  small,  if  paid  in 
good  faith,  will  constitute  a  purchaser  of  a  note  a  pur- 
chaser for  value.'' 

The  court  refused  to  give  said  instruction,  but  modi- 
fied it  by  inserting  therein  the  words  '*of  substantial 
value,"  and  after  so  modifying  said  instruction  gave 
the  same  to  the  jury  as  follows: 

'*You  are  further  instructed,  as  law,  that  the  amount 
of  money  or  other  valuable  thing  necessary  to  be  paid 
by  the  purchaser  of  a  note,  in  order  to  constitute  and 
make  him  a  purchaser  for  value  is  immaterial.  Any  sum 
of  money,  whether  it  be  great  or  small,  of  substantial 
valuCj  if  paid  in  good  faith,  will  constitute  a  purchaser 
of  a  note  a  purchaser  for  value.'' 

The  modification  of  the  instruction  was  clearly  er- 
roneous. Appellees  pleaded  a  total  want  of  considera- 
tion, and  it  was  incumbent  upon  them  to  prove  that 
defense  as  pleaded,  and  proof  of  any  valid  considera- 
tion was  sufficient  to  disprove  the  averment  of  total 
failure  of  consideration. 

It  has  been  held  by  this  and  the  Supreme  Court  that 
total  failure  of  consideration  and  partial  failure  are 
separate  and  distinct  defenses,  and  that  under  a  plea 
of  the  former  the  latter  can  not  be  proved.  Belden  v. 
Church,  23  111.  App.  473;  Wadhams  v.  Swan,  109  111. 
46. 

Appellant  also  excepted  to  the  giving  the  following 
instruction,  at  the  instance  of  appellees: 

"The  jury  is  instructed  that  the  defendants  had  a 
right  to  call  plaintiff's  president  as  a  witness,  but  are 
not  concluded  by  his  testimony,  which  may  amount  to 
conclusions,  but  only  by  his  statement  of  facts  in  so  far 
as  they  are  entitled  to  credit,  taking  into  consideration 
the  reasonableness  thereof  and  all  other  proper  tests  of 
its  credibility  and  the  weight  of  it  as  evidence," 
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The  instruction  is  obviously  bad.  It  not  only 
assumes  that  there  may  have  been,  in  the  testimony 
of  the  witness,  statements  not  of  fact,  but  of  mere 
conclusions  of  the  witness,  but  it  leaves  to  tha  jury  to 
determine  what  part  of  the  testimony  consisted  of 
statements  of  fact  and  what  of  mere  conclusions,  which 
latter  question  is  clearly  one  of  law.  It  is  for  the  court 
to  decide  whether  the  statement  of  a  witness  is  a  state- 
ment of  fact  or  a  statement  of  a  conclusio  nof  the  a  wit- 
ness, and  if  the  latter,  to  exclude  the  statement  on 
objection  made  by  the  opposite  party,  or  on  the  court's 
own  motion.  It  is  the  province  of  a  jury  to  decide 
issues  of  fact,  not  questions  of  law. 

Objections  were  made  on  the  trial  to  certain  unnec- 
essary vituperative  remarks  of  counsel  for  appellees  in 
his  opening  statement  to  the  jury,  which  were  well 
calculated  to  prejudice  the  jury  against  appellant,  but 
no  ruling  on  such  objections  was  made  by  the  court 
and  therefore  the  remarks  are  not  reviewable  here. 
West  C.  St.  R.  R.  Co.  v.  SuUivan,  165  111.  302. 

The  judgment  is  reversed  and  the  cause  remanded. 


Philip  H.  Qnndermann  t.  Ernst  Bnschner. 

1.  Malicious  Prosecution— 0/  ()i\^l  Suit— Plaintiff  Liable  for  Damages 
When  Property  is  Seized. — An  action  for  damages  will  He  when  in  the 
malicious  and  caaseless  prosecution  of  a  civil  suit,  there  is  seizure  of  the 
property  of  the  person  against  whom  the  prosecution  is  directed,  not  only 
for  the  damages  resulting  to  the  property  actually  taken,  but  as  well  for 
damage  to  credit  and  reputation. 

2.  Same — Of  Civil  Suit — Detention  of  Funds  by  Oamishment. — A  de- 
tention of  the  funds  of  a  defendant  by  garnishment,  is  such  an  interfer- 
ence with  his  property  as  will  sustain  an  action  for  damages  when  malice 
and  want  of  cause  are  shown. 

Trespass  on  the  Case^  for  the  malicious  prosecution  of  a  civil  suit . 
Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  John  Bartok 
Payne,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897. 
Affirmed.    Opinion  filed  January  17,  1898. 
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Wabwick  a.  Shaw,  attorney  for  plaintiflE  in  error; 
Samuel  B.  King,  of  counsel. 

An  action  on  the  case  for  maliciously  and  without 
probable  cause  suing  out  a  writ  of  attachment  is  main- 
tainable for  the  injuiy  resulting  therefrom  to  the  busi- 
ness credit  and  reputation  of  the  defendant  therein. 
Notwithstanding  the  statute  requires  the  plaintiflE  in  an 
attachment  suit  to  give  a  bond  conditioned  to  pay  all 
damages  that  may  accrae  by  the  wrongful  suing  out  of 
the  attachment  writ.  The  action  on  the  case  is  a  more 
complete  remedy,  of  which  a  party  may  avail  inde- 
pendent of  the  statutory  remedy.  Lawrence  v.  Hager- 
man,  56  111.  68;  Nelson  v.  Danielson,  82  111.  545; 
Bliss  V.  Heasty,  61  111.  338. 

The  party  injured  is  not  restricted  to  the  suit  on  the 
bond.  In  many  cases  the  amount  of  the  bond  would 
be  insufiBcient  to  compensate  for  the  wrong — the  loss 
of  property,  the  destruction  of  business  and  the  injury 
to  the  feelings  and  reputation.  In  case  exemplary 
damages  were  given  the  bond  would  be  no  security, 
hence  the  action  on  the  case  is  the  only  remedy. 
Spaids  V.  Barrett,  57  111.  293. 

**An  action  for  maliciously  suing  out  an  attachment 
can  always  be  maintained  against  any  person  who 
maliciously  and  without  probable  cause  prosecutes 
another  whereby  the  party  prosecuted  sustains  an 
injury,  either  in  person,  property  or  reputation." 
Bump  V.  Betts,  19  Wend.  (N.  Y.)  421;  Newell  on 
Malicious  Pros. ;  53  and  authorities  cited. 

Abnold  Tbipp,  attorney  for  defendant  in  error. 

Mb.  Justice  Seabs  delivebed  the  opinion  of  the 

COUBT. 

The  errors  assigned  present  but  one  question,  viz. : 
the  sufficiency  of  the  declaration  of  plaintiflE  in  trial 
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court,  defendant  in  error  here.  The  action  is  on  the 
case,  and  is  to  recover  damages  for  a  malicious  prose- 
cution. The  declaration  alleges,  among  other  things, 
the  good  repute  of  plaintiflE;  that  there  was  due  to 
him  $600  from  the  Chicago  Brewing  Company;  that 
defendant,  maliciously  intending  to  injure  plaintifiE  and 
**to  break  up  the  business  of  plaintiff,''  etc.,  falsely, 
maliciously  and  without  probable  cause,  made  affidavit 
before  a  justice  of  the  peace,  stating  that  plaintiff  was 
about  fraudulently  to  conceal,  assign,  or  otherwise 
dispose  of  his  property  so  as  to  hinder  and  delay  his 
creditors,  and  that  thereupon  defendant  procured  a 
writ  of  attachment  to  be  issued,  and  the  said  Chicago 
Brewing  Company  to  be  summoned  as  garnishee,  and 
thereby  kept  and  detained  the  money  of  plaintiff  and 
**tied  up  the  same,'^  so  that  plaintiff  could  not  have 
the  use  thereof  from  February  20,  1896,  to  March  12, 
1896;  alleges  injury  to  credit  and  business  of  plaintiff, 
who  is  a  contractor,  also  alleges  special  damages  in  that 
plaintiff  was  obliged  to  pay  out  $50  for  attorney's  fees 
in  order  to  have  said  money  released,  and  $100  in 
defending  against  the  attachment  proceeding.  Alleges 
termination  of  attachment  suit  in  favor  of  plaintiff. 

The  question  presented  is  as  to  whether  an  attach- 
ment suit  maliciously  prosecuted,  and  without  probable 
cause,  when  no  seizure  of  property,  other  than  by  gar- 
nishment, is  made,  will  be  ground  for  an  action  on  the 
case  for  damages. 

That  an  action  for  damages  will  lie  when,  in  the 
malicious  and  causeless  prosecution  of  a  civil  suit,  there 
is  seizure  of  the  property  of  the  one  against  whom  the 
prosecution  is  directed,  is  well  settled.  Lawrence  v. 
Hagerman,  56  111.  68;  Spaids  v.  Barrett,  57  lU.  293; 
Nelson  v.  Danielson,  82  111.  545. 

At  common  law  a  recovery  of  damages  was  allowed 
for  a  malicious  civil  suit,  prosecuted  without  cause^ 
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where  no  seizure  of  person  or  property  was  made,  until 
the  statute  52  Hen.  3,  which  gave  costs  pro  falso  clamore 
against  an  unsuccessful  plaintiff  in  a  certain  class  of 
cases,  and  perhaps  until  4  Jam.  1,  where  such  costs 
were  given  in  alj  cases ;  since  which  enactments  it  has 
been  very  generally  held  that  such  award  of  costs  was 
by  way  of  damages,  and  excluded  other  recovery,  except 
in  cases  where  there  was  seizure  of  person  or  property. 
Co.  Litt.,  p.  161,  note;  Cooley's  Black.,  p.  125,  note. 

It  has  been  held  in  many  cases  that  for  the  prosecu- 
tion of  a  civil  suit,  however  unfounded  and  malicious, 
when  there  has  been  no  interference  with  either  the 
person  or  property  of  the  defendant,  no  action  will  lie. 
Parker  v.  Langley,  Gilb.  Cas.  163 ;  Savil  v.  Roberts, 
1  Salk.  13;  Purton  v.  Honner,  1  Bos.  &  Pul.  205; 
Potts  V.  Imlay,  1  Southed.  377;  McNamee  v.  Minke, 
49  Md.  122;  Kramer  V.  Stock,  10  Watts.  115;  Mayer 
V.  Walter,  64  Pa.  St.  283 ;  Eberly  v.  Eupp,  90  Pa.  St. 
259;  Muldoon  v.  Rickey,  103  Pa.  St.  llO;  Wetmore  v. 
Mellinger,  64  Iowa,  741 ;  Smith  v.  Hintrager,  67  Iowa, 
109. 

There  are,  however,  not  a  few  decisions  contra. 
Closson  V.  Staples,  42  Vt.  209 ;  McCardle  v.  McGinley, 
86  Ind.  538;  Marbourg  v.  Smith,  11  Kan.  554;  Brand 
V.  Hinchman,  68  Mich.  590. 

The  reasoning  of  those  decisions  which  hold  that 
seizure  of  person  or  property  is  essential  to  furnish 
ground  for  an  action  for  damages  for  malicious  prose- 
cution of  a  civil  suit,  seems  to  be,  first,  that  the  costs, 
whether  as  formerly  by  amercement,  or  as  allowed  by 
statu toiy  provision,  are  an  awai:d  of  damages  excluding 
any  other;  and,  second,  that  it  would  be  productive  of 
endless  litigation  if,  whenever  a  plaintiff  was  cast  in  his 
civil  suit,  he  might  in  turn  be  sued  for  malicious  intent 
and  lack  of  cause  in  bringing  it.  But  whenever  the 
more  substantial  ground  of  an  interference  with  prop- 
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erty  exists,  the  weight  of  authority  and  the  decisions  of 
our  own  State  sustain  the  right  of  action,  not  alone  for 
the  damages  resulting  to  the  property  actually  taken, 
but  as  well  for  damage  to  credit  and  reputation. 

If  it  be  conceded  that  by  the  weight  of  authority — 
our  Supreme  Court  not  having  passed  directly  upon  the 
question — no  action  will  lie  unless  there  be  molestation 
of  person  or  property,  we  have  then  to  inquire  if  the 
garnishment  of  funds  is  such  molestation  of  property  as 
will  sustain  the  action. 

We  can  see  no  logical  reason  for  distinguishing  be- 
tween the  detaining  of  the  moneys  of  a  defendant  by 
garnishment,  and  the  detaining  of  his  other  chattels 
upon  the  writ  of  attachment.  In  either  case  it  de- 
prives him  temporarily  of  the  use  of  his  property,  and 
in  the  former  the  consequences  are  likely  to  be  much 
more  serious  to  a  man  of  business  than  the  mere  de- 
tention of  household  goods.  So,  too,  would  it  be 
likely  to  do  greater  injury  to  his  business  credit.  There 
is  the  authority  of  at  least  one  decision  for  so  holding. 
Noonan  v.  Orton,  30  Wis.  358. 

But  aside  from  the  authority  of  this  case,  and  upon 
first  impression,  we  are  inclined  to  hold  that  a  detention 
of  the  funds  of  the  defendant  by  garnishment,  is  such 
an  interference  with  his  property  as  will  sustain  an 
action  for  damages,  when  malice  and  want  6i  cause  are 
shown. 

The  judgment  is  affirmed. 


Ferdinand  Heimanii  v.  Frank  T.  Kinnare^  Adm. 

1.  Nbgugenok — Fersons  Suing  for  Injuries  Caused  by,  Must  Have  Ex- 
ercised Ordinary  Care, — A  person  suing  for  personal  injaries  mnst  show 
that  he  was  at  the  time  of  the  accident  in  the  exercise  of  ordinary  and 
reasonable  care  for  his  own  safety,  that  is  sach  care  as  would  be  ordinary 
and  reasonable  for  one  of  his  age  and  condition. 
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2.  Same — Contributory  Negligence  and  Ordinary  Core.— There  can  be  no 
eontribntoiy  negligence  in  contemplation  of  law,  where  there  is  an  ezer- 
eise  of  ordinary  and  reasonable  care. 

3.  Same— Care  Required  of  Plaintiff  Suing  for  Injuries  Caused  hy,-- 
There  can  be  no  recovery  for  injaries  caused  by  the  negligence  of  a  defend- 
ant, if  the  plaintiff's  negligence  contribated  to  the  injary  and  an  instruc- 
tion allowing  a  recovery,  u  nless  the  plaintiff  was  guilty  of  a  want  of 
ordinary  care  which  materially  contributed  to  the  injury,  is  erroneous. 

4.  Trials — Accwrate  Bulings  Required  in  Close  Cases. — In  a  very  close 
ease  where  the  right  of  recovery  is  quite  doubtful,  a  verdict  for  the  plain- 
tiff will  not  be  sustained  unless  the  proceedings  leading  thereto  are  abso- 
lutely free  from  error  which  might  have  improperly  affected  the  jury. 

5.  Instbucjtions — Announcing  Abstract  Propositions. — An  instruction 
announcing  an  abstract  proposition  of  law  may  be  properly  refused. 

Trespass  on  the  Gase^  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County,  the  Hon.  Jonas  Hutohikson,  judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Be  versed  and  remanded, 
Opinion  filed  January  1,  1898. 

Abthub  Schboedeb,  attorney  for  appellant. 

It  is  the  duty  of  the  Appellate  Court,  in  disposing 
of  cases  brought  to  it  by  appeal  or  writ  of  error,  to  re- 
view the  facts  as  well  as  questions  of  law,  and  when  it 
finds  that  a  judgment  has  been  rendered  in  favor  of 
plaintiff,  when  the  evidence  was  clearly  insufficient  to 
authorize  a  judgment,  it  is  the  duty  of  the  Appellate 
Court  to  reverse  such  a  judgment.  Hawk  v.  Chicago, 
BurUngton  &  N.  R.  R.  Co.,  147  111.  399. 

In  order  to  entitle  a  plaintiff  to  recover  in  an  action 
for  negligence,  he  must  show  that  at  the  time  of  the 
injury  he  was  in  the  exercise  of  ordinary  care,  and  that 
defendant  was  guilty  of  such  negligence  as  caused  the 
injury.  Wenona  Coal  Co.  v.  Holmquist,  152  111.  581; 
North  Chicago  Street  R.  R.  Co.  v.  Eldridge,  151  111. 
542;  Hawk  v.  Chicago,  B.  &  N.  R.  R.  Co.,  147  111.  399; 
Willard  V.  Swansen,  126  111.  381;  Blanchard  v.  Lake 
Shore  &  M.  S.  R.  R.  Co.,  126  111.  416;  Lake  Shore  & 
M.  S.  R.  R.  Co.  V.  Ouska,  151  111.  232. 

A  person  who,  failing  to  use  due  care,  blindly  walks 
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into  danger  that  the  observance  of  due  care  would 
have  enabled  him  to  avoid,  is  guilty  of  contributory 
negligence.  Chicago,  Mil.  &  St.  Paul  R.  R.  Co. 
v.  Halsey,  Adm.,  133  111.  248;  Abend  v.  Terre  Haute 
&  Indianapolis  R.  R.  Co.,  Ill  111.  202;  Chicago  &  N. 
W.  R.  R.  Co.  V.  Kane,  by  next  friend,  50  111.  App.  100. 

When  a  person  knowingly  puts  himself  or  his  prop- 
erty in  danger,  there  is  a  presumption  that  he  ipso  facto 
assumes  all  the  risks  reasonably  to  be  apprehended 
from  such  a  course  of  conduct.  Village  of  Clayton  v. 
L.  W.  Brooks,  150  111.  97. 

Instructions  for  personal  injuries  caused  by  negli- 
gence by  defendant  should  not  ignore  the  question  of 
contributory  negligence,  and  omitting  the  requirement 
of  any  care  or  caution  on  the  part  of  deceased.  North 
Chicago  Rolling  Mill  Co.  v.  Morrissey,  111  111.  646 ; 
Village  of  Sheridan  v.  Hibbard,  119  lU.  307. 

J.  Q-.  Grossbebg  anl  C.  Petebs,  attorneys  for 
appellee. 

A  boy  thirteen  yrars  of  age  is  only  required  to  use 
that  care  for  his  own  safety  which  children  of  his  age, 
capacity,  and  intelligence  are  capable  of  exercising. 
City  of  Pekin  v.  McMahon,  154  111.  141;  Baltimore  & 
O.  S.  W.  R'y  Co.  V.  Then,  159  111.  538;  Chicago 
Anderson  Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334; 
Chicago  &  N.  W.  R.  R.  Co.  v.  Hansen  69  111.  App.  17, 
8.  c,  166  111.  623;  Illinois  C.  R.  R.  Co.  v.  Reardon,  56 
111.  App.  542;  8.  c,  157  111.  372. 

To  raise  the  question  of  the  suflBciency  of  the  evidence 
to  support  a  verdict,  defendant  must  demur  to  the 
evidence  at  the  close  of  the  plaintiff's  case  and  request 
the  court  to  instruct  the  jury  to  find  for  the  defendant 
then,  and  at  the  close  of  all  the  evidence.  Illinois  C. 
R.  R.  Co.  V.  Reardon,  157  111.  372. 
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This  case  is  in  all  essential  respects  like  the  case  of 
City  of  Pekin  v.  McMahon,  154  lU.  141. 

Mr,  Justice  Sears  delivered  the  opinion  of  the 
Court. 

Appellant  was  one  of  the  owners  of  a  tract  of 
land  located  in  the  city  of  Chicago,  used  as  a  brick 
yard,  and  having  within  it  an  excavation  called  a  clay- 
hole,  some  two  hundred  feet  long  by  one  hundred  to 
one  hundred  and  fifty  feet  wide.  This  hole  was  partly 
fQled  with  water,  and  on  December  23,  1893,  was  cov- 
ered with  ice.  The  ice  was  in  a  rotten  and  weak  con- 
dition. The  premises  were  uninclosed.  PlaintiflE's 
intestate,  a  lad  of  thirteen  years,  started  out  with  a 
younger  brother  to  try  the  ice,  to  test  its  safety  for 
skating.  As  he  approached  the  place  he  ran  down  a 
steep  bank  and  out  upon  the  ice  some  twenty-five  to 
fifty  feet,  where*  the  ice  broke  under  him  and  he  was 
drowned.  This  suit  was  brought  to  recover  damages 
by  reason  of  his  death,  and  the  negligence  alleged  as 
the  proximate  cause  of  the  death,  was  the  permitting 
of  the  premises  in  question  to  be  uninclosed. 

The  errors  assigned  and  argued  in  briefs  of  counsel 
relate  to  instructions.  One  of  the  instructions  given 
was  as  follows: 

*'The  court  instructs  the  jury,  that  if  they  believe 
from  the  evidence,  that  the  deceased  might  in  the  exer- 
cise of  ordinary  care  and  caution,  have  seen  the  danger 
and  avoided  it,  and  that  his  omission  to  do  so,  if  you 
believe  from  the  evidence  he  did  omit  to  exercise 
ordinary  care  and  caution  for  his  own  safety,  contrib- 
uted materially  to  his  death,  then  he  was  guilty  of  such 
negligence  as  will  prevent  a  recovery  in  this  case, 
unless  the  jury  further  find  from  the  evidence  that  the 
death  was  caused  by  the  willful,  intentional,  or  wanton, 
reckless  acts  of  the  defendant.    The  degree  of  care  and 
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caution  required  is  such  a  degree  of  care  and  caution 
as  a  boy  of  the  age  and  intelligence  of  deceased  would 
naturally  exercise  under  like  circumstances/' 

This  instruction  was  presented  by  appellant,  but  was 
modified  by  the  court,  and  the  word  ^'materially''  was 
inserted.     The  instruction  as  modified  is  erroneous. 

The  well  established  rule,  in  cases  like  the  one  here, 
is  that  in  order  to  permit  a  recovery  by  plaintiff,  his 
intestate  must  have  been  in  the  exercise  of  ordinary 
and  reasonable  care  for  his  own  safety,  i.  e.,  such  care 
as  would  be  ordinary  and  reasonable  for  one  of  his  age 
and  condition.     Lake  S.  &  M.  S.  R.  R.  Co.  v.  Hessions, 

150  111.  546;  City  of  Lanark  v.  Dougherty,  153  111.163. 
There  can  be  no  contributing  negligence,  in  contem- 
plation of  law,  where  there  is  an  exercise  of  ordinary 
and  reasonable  care.     North  C.  St.  R.  R.  v.  Eldridge, 

151  111.  549. 

To  tell  the  jury  that  although  the  intestate  was  not 
in  the  exercise  of  such  care,  and  the  lack  thereof  con- 
tributed to  his  death,  yet  the  plaintiff  might  recover  if 
the  jury  found  that  the  want  of  such  care  was  not 
material,  is  to  permit  the  jury,  in  their  discretion  to 
disregard  the  rule  of  law.  This  can  not  be  permitted. 
Cicero  &  Prov.  St.  R'y  Co.  v.  Snider,  March  term, 
1897,  this  court  (not  yet  reported);  Chicago  City  R'y 
Co.  V.  Carnevin,  72  111.  App.  81. 

The  question  of  the  liability  of  appellant  is  a  matter 
of  grave  doubt. 

Under  the  facts  disclosed,  there  would  be  no  liability 
in  relation  to  adults,  who  were  trespassers  upon  the 
premises.  The  exception  is  in  favor  of  children  only, 
and  it  is  only  in  relation  to  children,  lacking  the  dis- 
cretion of  adults,  that  a  liability  may  be  imposed. 
City  of  Pekin  v.  McMahon,  154  111.  141. 

Whether  this  lad,  thirteen  years  of  age  and  suffi- 
ciently conversant  with  the  dangers  of  the  situation  to 
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Start  out  with  the  avowed  intention  of  testing  the  ice 
as  to  its  safety,  can,  as  a  matter  of  fact,  be  brought 
within  the  class  of  children,  who,  in  lack  of  discretion, 
wander  into  uninclosed  premises,  or  are  allured  to 
enter  by  the  surroundings,  is  a  question  admitting  of 
much  doubt.  A  verdict  by  a  jury  finding  that  he  was 
of  this  class  will  not  be  sustained  unless  the  proceed- 
ings leading  to  such  verdict  are  absolutely  free  from 
any  error  which  might  have  improperly  guided  the 
jury  in  reaching  it.  That  the  law  as  to  contributory 
negligence  was  elsewhere  properly  given,  in  a  number 
of  instructions,  can  not  avail,  for  we  are  not  prepared 
to  hold  that  the  jury  were  not  led  to  the  result  reached 
by  the  one  instruction  in  question. 

The  first  instruction  for  plaintiff,  inasmuch  as  it 
directs  as  to  negligence  of  defendant,  should  have  also 
directed  as  to  negligence  of  the  intestate. 

The  court  did  not  err  in  refusing  the  instruction, 
which  announced  an  abstract  proposition  of  law. 

For  the  error  in  the  giving  of  the  modified  instruc- 
tion above  set  forth,  the  judgment  is  reversed  and  the 
cause  remanded. 


Thomas  Graven  v.  Emma  Brann. 

1 .  Negligence — LidbiUtyforf  is  Only  for  Probable  Results  of.  —An  injury 
that  is  tiie  natural  and  probable  consequence  of  an  act  of  negligence  is 
actionable.  But  an  injury  that  could  not  have  been  foreseen  or  reason- 
ably anticipated  as  the  probable  result  of  the  negligence  is  not  actionable. 

2.  Same — An  Injury  Held  Not  to  be  a  Natural  or  Probable  Bcsult  of, — 
The  court  discusses  the  evidence  and  holds,  that  the  excited  manner,  loud 
talk,  gestures  or  threats  of  the  plaintiff  in  error,  directed  against  the 
property  of  a  third  person,  were  not  naturally  or  reasonably  calculated  to 
produce  the  injury  sustained  by  the  defendant  in  error,  and  that  no  injury 
therefrom  could  have  been  reasonably  anticipated  by  plaintiff  in  error. 

Trespass  on  the  Gase^  for  negligence.  Error  to  the  Superior  Court  of 
Cook  County ;  the  Hon.  James  Goggin,  Judge,  presiding.  Heard  in  this 
eoart  at  the  October  term,  1897.  Reversed.  Opinion  filed  January  17, 
1898. 


t  73    1891 
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Smith,  Gilbert  &  Kreidler,  attorneys  for  the 
plaintiff  in  error. 

• 

Wing,  Chadburne  &  Leach,  Heckman  &  Carnahan, 
and  Prentiss,  Hall  &  Gregg,  attorneys  for  defendant 
in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

This  writ  of  error  is  prosecuted  to  review  a  judgment 
of  the  Superior  Court  in  an  action  on  the  case  for 
negligence. 

The  plaintiff  there,  defendant  in  error  here,  lived 
with  a  sister,  who  was  a  tenant  of  plaintiff  in  error. 
Plaintiff  in  error  went  to  the  house  to  collect  rent.  His 
conduct,  actions  and  language,  while  there,  are  alleged 
as  having  been  negligent,  and  as  causing  injury  to  de- 
fendant in  error  by  fright  and  mental  shock,  which 
resulted  in  serious  physical  impairment. 

The  actions  and  language  of  plaintiff  in  error  which 
are  the  basis  of  the  suit,  are,  as  given  by  defendant  in 
error  and  her  witnesses,  substantially  as  follows: 

At  the  time  plaintiff  in  error  entered  the  house, 
his  tenant,  the  sister  of  defendant  in  error,  was  moving 
out  her  household  goods.  Defendant  in  error,  Mrs. 
Braun,  testified:  '*I  was  up  stairs  in  my  bedroom, 
sitting  on  the  floor.  Something  made  be  look  up,  and 
Mr.  Craven  (plaintiff  in  error)  waved  his  arms  and 
shouted.  He  seemed  so  big — I  was  flat  on  the  floor. 
He  said,  'What  are  you  doing  here?  I  forbid  you 
moving.  If  you  attempt  to  move,  I  will  have  the  con- 
stable here  in  five  minutes.  I  refuse  to  take  possession 
of  these  premises.'  I  was  so  frightened.  I  was  paralyzed 
with  fear.     I  could  not  speak  nor  move.'' 

The  brother  of  plaintiff  (defendant  in  error)  testified: 
*'I  remember  the  day  that  we  moved  from   Benson 
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avenue  down  to  Clark  and  Halsted  street.  I  saw  the 
defendant  at  our  home  on  that  day.  When  I  first  saw 
him  he  was  standing  jast  inside  of  the  bedroom  door 
where  my  sister,  Mrs.  Braun,  was,  on  the  second  floor. 
That  bedroom  was  the  northwest  room.  I  heard  him 
before  I  saw  him.  I  heard  him  say,  *Here,  what  are 
you  doing;  don't  you  move;  I  refuse  to  take  possession 
of  these  premises ;  I  will  have  an  oflBcer  here  in  five 
minutes  to  stop  these  goods.'  These  words  were  spoken 
in  a  very  loud,  angry  tone  of  voice.  The  first  part, 
'Here,  what  are  you  doing,  don't  you  move,'  I  was  just 
out  of  sight  in  the  end  of  the  hall,  and  then  I  came  to- 
ward him  to  see  what  was  the  matter,  not  knowing 
what  it  was,  and  the  rest  of  it  I  heard  as  he  stood  over 
her;  she  was  sitting  on  the  .floor.  As  he  was  speaking 
these  words  he  was  swinging  his  arms  and  gesticulating 
very  wildly.  On  hearing  those  words  uttered  by  the 
defendant,  I  hurried  to  the  front  end  of  the  hall,  and 
saw  him  standing  in  the  door.  I  went  clear  up  to  him. 
He  was  standing  very  close  to  my  sister,  clear  up  to 
her,  right  by  her  side.  She  was  sitting  flat  on  the  floor. 
He  was  close  enough  to  have  touched  her  with  his 
hands,  if  he  had  so  desired  to;  I  should  say  close  up  to 
her;  not  six  inches  from  her.  Upon  my  going  up  there 
to  where  the  defendant  was,  I  said,  'Here,  what  is  the 
trouble  here!  What  do  you  want?  He  turned  to  me 
and  said,  'I  refuse  to  take  possession  of  these  premises; 
I  will  have  an  oflBcer  here  in  five  minutes  to  stop  these 
goods.'  When  he  said  those  words  he  was  still  close 
by  my  sister.  I  tried  to  stop  him  and  said,  'What  is 
the  matter?'  and  he  turned  around  and  went  down 
stairs  as  hard  as  he  could  go.  He  had  a  long,  dark, 
or  black,  very  dark  ulster,  or  storm-coat  ulster,  I  should 
say,  and  a  black  slouch  hat,  pair  of  overshoes  or  rub- 
bers, or  something  of  that  sort.  I  did  not  hear  him  ap- 
proach my  sister's  room  or  go  up  those  stairs." 
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An  expressman,  Steen,  testified:  ''He  (plaintiflE  in 
error)  told  me  to  stop  loading  the  goods;  opened  the 
middle  door  and  walked  very  fast  right  up  stairs ;  did 
not  ring  the  bell ;  he  wore  rubbers  and  made  no  noise 
going  up;  he  went  into  room  where  plaintiflE  (Mrs. 
Braun)  was,  and  said,  'What  are  you  doing  here!  I 
will  have  an  ofl&cer  here  to  stop  these  goods ; '  spoke  at 
the  top  of  his  voice;  he  was  angry;  he  stood  in  door- 
way when  he  did  this;  plaintiflE  was  on  her  knees  pack- 
ing;  her  brother  came  in  room  and  asked  what  was 
the  matter;  and  defendant  threw  up  his  hands  two  or 
three  times  and  then  went  down  stairs." 

Another  expressman,  Schell,  testified  that  he  heard 
a  little  loud  talking  up  stairs,  so  loud  that  a  man  could 
hear  it  down  on  the  first  floor. 

No  other  witness  for  the  plaintiflE  in  trial  court  testi- 
fied to  the  occurrences. 

It  can  not  be  maintained  that  for  these  actions  of  the 
plaintiflE  in  error  a  recovery  could  be  had  in  this  case 
as  for  trespass  either  quaere  clausum  fregit  or  to  the 
person  of  defendant  in  error. 

There  is  neither  allegation  nor  proof  which  would 
show  a  trespass  as  by  breaking  into  the  dwelling  of  de- 
fendant in  error.  Not  Mrs.  Braun,  but  her  sister,  was 
in  possession  of  the  premises,  and  the  right  of  entry 
to  collect  rent  would  warrant  the  going  into  the  house 
by  plaintiflE  in  error  under  the  circumstances  disclosed. 

Neither  can  trespass  to  the  person  be  maintained  as 
the  basis  of  this  recovery  upon  the  pleadings  and  evi- 
dence. It  is  suggested  in  the  argument,  that  a  tres- 
pass to  the  person  may  be  committed  by  violent  ges- 
tures and  language  without  impact  upon  the  person.  If 
this  were  conceded,  yet  would  there  be  no  theory  of 
such  a  trespass  maintainable  here,  for  neither  the  ges- 
tures nor  the  language  of  the  plaintiflE  in  error  were 
directed  toward  the  defendant  in  error,  so  as  to  consti- 
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tute  a  threatened  assault  upon  her.  Whatever  threat 
of  violence  might  be^  imputed  to  language  or  action, 
was  directed  to  the  property  of  his  tenant,  the  sister  of 
defendant  in  error. 

The  only  possible  ground  of  action  which  could  ac- 
crue to  defendant  in  error  from  these  facts,  would  be 
for  negligence  of  plaintiflE  in  error  in  so  speaking  and 
acting  in  her  presence  as  to  cause  her  injury.      The 
declaration  is  framed  upon  this  theory;   each  count 
declares  for  negligence.     We  have  then  to  inquire: 
First,  whether  the  acts  and  language  of  the  plaintiflE  in 
error,  as  disclosed  by  the  evidence  most  favorable  to 
defendant  in  error,  are  such  as  can  be  held  to  consti- 
tute negligence ;  and,  second,  whether  the  injury  sus- 
tained by  defendant  in  error  was  such  as,  according  to 
common  experience,  might  reasonably  be  anticipated 
to  result  from  such  actions  and  language.     An  answer 
to  the  one  question  is,  in  eflEect,  an  answer  to  the  other, 
and,  as  we  view  the  case,  neither  answer  can  be  favor- 
able to  a  right  of  recovery  here.     If  the  acts  and  lan- 
guage of  plaintiflf  in  error  could  not  be  expected  in  the 
ordinary  course  of  things  to  work  harm  to  a  bystander, 
not  the  owner  of  the  property  toward  which  his  threats 
yere  directed,  then  such  acts  and  language  do  not  con- 
stitute negligence  toward  such  bystander,   nor  would 
an  extraordinary  injury,  not  reasonably  to  be  expected, 
though  resulting  therefrom,  be  ground  for  an  action. 
Pentv.  Toledo,  P.  &  W.  R.  E.  Co.,  59  111.  349;  Head- 
ley  V.  North  Tr.  Co.,  115  Mass.  304;  Derry  v.  Fletner, 
118  Mass.  131 ;  Hoag  v.  Lake  Shore  &  M.  S.  R.  R. 
Co.,  85  Pa.  St.  293;  Chicago,  St.  P.,  M.  &  0.  R.  R.  v. 
Elliott,  55  Fed.  Rep.  950. 

In  Font  V.  Toledo,  P.  &  W.  R.  R.  Co.,  supra,  the 
court  say,  quoting  from  Mr.  Parsons:  "  *It  is,  that 
every  defendant  shall  be  held  liable  for  all  of  those  con- 
sequences which  might  have  been  foreseen  and  expected 
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as  the  results  of  his  conduct,  but  not  for  those  which 
he  could  not  have  foreseen,  and  was  therefore  under 
no  moral  obligation  to  take  into  consideration,'  ''  and 
the  court  continue:  **We  are  disposed  to  regard  this 
explanation  of  the  rule  as  clearer,  and  capable  of  more 
precise  application  than  any  other  we  have  met  with  in 
our  examination  of  this  subject,  and  it  is  in  substantial 
accord  with  what  is  said  by  Pollock,  C.  B.,  in  Highby 
V.  Hewett,  5  Exch.  240." 

In  Derry  v.  Fletner,  supra,  the  Massachusetts  court 
say:  ''The  true  inquiry  is  whether  the  injury  sus- 
tained was  such  as,  according  to  common  experience 
and  the  usual  course  of  events,  might  reasonably  be 
anticipated." 

In  Hoag  V.  L.  S.  &  M.  8.  R.  R.,  supra,  the  Pennsyl- 
vania court  say:  *'In  determining  what  is  proximate 
cause,  the  true  rule  is,  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence,  such  a 
consequence  as,  under  the  surrounding  circumstances 
of  the  case,  might  and  ought  to  have  been  foreseen  by 
the  wrongdoer  as  likely  to  flow  from  his  act." 

In  0.,  St.  P.  M.  &  0.  R.  R.  v.  Elliott,  supra,  the 
court  say:  ''An  injury  that  is  the  natural  and  proba- 
ble consequence  of  an  act  of  negligence  is  actionable. 
But  an  injury  that  could  not  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  result  of  the 
negligence,  is  not  actionable." 

There  is  much  contention  by  counsel  in  their  briefs 
as  to  liability  for  fright  and  mental  anguish  caused  by 
negligence,  when  no  impact  occurs.  Whether  such 
mental  shock  or  fright,  resulting  in  physical  injury, 
though  not  caused  by  any  impact  upon  the  person,  is 
ground  for  action  when  caused  by  negligence,  is  a 
matter  not  necessary  to  be  decided  in  order  to  dispose 
of  this  case.  For  whatever  cases  there  may  be  hold- 
ing that  such  liability  may  exist,  there  is  no  one  of 
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them  which  holds  that  it  oould  be  a  liability  for  other 
than  the  natural  and  reasonable  consequences  of  the 
acts  complained  of  as  negligent. 

The  case  largely  relied  upon  by  counsel  for  defend- 
ant in  error  is  Bell  v.  Great  Northern  R'y  Co.,  26  L. 
R.  Ire.  432.  The  instruction  there  oflEered  was  as 
follows : 

'*That  if  great  fright  was,  in  their  opinion,  a  reason- 
able and  natural  consequence  of  the  circumstances  in 
which  the  defendant  had  placed  Mary  BeU,  and  she 
was  actually  put  in  great  fright  by  these  circumstances, 
and  if  injuiy  to  her  health  was,  in  their  opinion,  a 
reasonable  and  natural  consequence  of  such  great 
fright,  and  was  actually  occasioned  thereby,  damages 
for  such  injury  would  not  be  too  remote,  and  might 
be  given  for  them  if  they  found  for  the  plaintiflf.'' 

If  applied  to  the  facts  here,  how  could  it  be  said 
that  the  fright  and  shock  of  defendant  in  error  were  a 
reasonable  and  natural  consequence  of  the  circum- 
stances in  which  she  was  placed;  or,  that  injury  to  her 
health  was  a  reasonable  and  natural  consequence  of 
such  fright  and  shock  as  would  be  likely  to  follow  such 
circumstances,  and  could  be  anticipated  therefrom? 

Mr.  Heaven,  who,  in  his  text  upon  the  case  of 
Victorian  R.  R.  Comrs.  v.  Couttas,  L.  R,  13  App.  Cas., 
222,  very  vehemently  attacks  that  case,  and  asserts, 
that  decision  to  the  contrary  notwithstanding,  the 
right  to  recover  for  fright  and  mental  shock  alono 
when  caused  by  negligence,  yet  qualifies  the  right 
thus:  **As  sufficient  safeguard  against  imposition 
seems  to  be  the  bearing  steadily  in  view  the  elementary 
rule  that  before  a  plaintiff  can  recover,  he  must  show 
a  damage  naturally  and  reasonably  arising  from  the 
negligent  act.'' 

Counsel  for  defendant  in  error  urge  that  one  who 
does  a  careless  or  mischievous  act  is  liable  for  conse- 
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quences  whether  he  inteDds  them  or  not.  And  cite  in 
support  Vandenburgh  v.  Truax,  4  Denio,  465. 

If  that  decision  is  examined,  it  will  be  found  to 
assert,  as  a  qualification  of  the  right  of  recovery,  that 
the  consequences  which  are  ihade  the  basis  of  action 
must  be  such  as  naturally  result  from  the  conduct. 
The  court  say:  ''It  may  be  laid  down  as  a  general 
rule,  that  when  one  does  an  illegal  or  mischievous  act 
which  is  likely  to  prove  injurious  to  others,  and  when 
he  does  a  legal  act  in  such  a  careless  and  improper 
manner  that  injury  to  third  persons  may  probably 
ensue,  he  is  answerable  for  all  the  consequences  which 
may  directly  and  naturally  result  from  his  conduct,  and 
in  many  cases  he  is  answerable  criminally  as  well  as 
civilly.  It  is  not  necessary  that  he  should  intend  to 
do  the  particular  injury  which  follows.'' 

And  from  the  same  decision  it  may  be  seen  that  the 
liability  which  results  from  the  careless  or  improper 
manner  of  doing  a  legal  act,  is  based  upon  the  fact  of 
the  negligent  act  being  such  as  to  make  it  probable 
that  injury  to  others  will  ensue. 

Considering  only  the  evidence  most  favorable  to  de- 
fendant in  error,  how  can  it  be  said  that  the  excited 
manner,  loud  talk,  gestures  or  threats,  directed  against 
the  property  of  her  sister,  were  naturally  and  reason- 
ably calculated  to  produce  the  injury  sustained  by  the 
defendant  in  error;  or  that  any  injury  therefrom  could 
have  been  reasonably  anticipated  by  plaintiff  in  error? 
Upon  the  proposition  that  it  could  not,  we  think  rea- 
sonable minds  could  not  differ. 

Plaintiff  in  error  does  not  appear  to  have  had  any 
knowledge  of  the  nervous  condition  of  defendant  in 
error.  To  hold  him  liable  would  in  reason  necessitate 
holding  that  any  person  who  spoke  or  acted  in  moments 
of  excitement,  might  be  mulcted  in  damages  for  any 
extraordinary  injury  occasioned  thereby  to  a  passerby, 
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whose  peculiar  sensibility  made  slight  causes  productive 
of  serious  results. 

If  plaintiflE  in  error  were  a  trespasser  upon  these 
premises,  a  different  question  would  be  presented.  But 
neither  the  allegations  of  the  declaration,  nor  the  evi- 
dence, warrant  us  in  viewing  him  other  than  as  a  land- 
lord lawfully  upon  the  premises  to  collect  rent. 

Treating  the  case,  as  the  defendant  in  error  by  her 
declaration  treats  it,  as  an  action  for  negligence  only, 
we  can  see  no  right  of  recovery. 
The  judgment  is  reversed. 


Flora  B.  Caruthers  v.  Wm.  C.  Niblack^  Beceiver. 

1.  Jin>aHENT8  BY  CONFESSION —  Waiver  of  Errors. — When  a  j  udgtnent  is 
entered  by  confession  and  the  cognovit  waives  all  errors,  a  writ  of  error, 
vUl  not  lie  to  review  the  judgment. 

2.  Same — Presumptions  in  Favor  of. — Where  a  jadgment  is  oonfessed 
in  open  eoort,  it  will  be  presumed  that  the  authority  to  confess  the  judg- 
iQent  was  passed  upon  by  the  court  and  found  sufficient. 

3.  Saks — Defects  in  Declaration  Cured  by  Confession. — A  bad  declara- 
tion is  cored  by  a  confession  of  judgment. 

4-  Samb — Variances  Cured  by. — A  variance  between  the  declaration 
^d  a  note  sued  on  can  not  be  availed  of  when  judgment  is  confessed. 

5.  BiLU3  or  Exceptions— iSAottZd  Contain  all  the  Evidence.— CovLvta  of  re- 
^QW  will  not  and  in  reason  can  not,  base  any  judicial  action  upon  evi- 
dence presented  in  part  only,  except  it  be  upon  the  presumption  that  the 
oridenoe  omitted  was  such  as  to  jusify  the  action  of  the  trial  court. 

Jad^ent  by  Gonfessioii.  Error  to  the  Superior  Court  of  Cook 
^nnty;  the  Hon.  Theodore  Brent  and,  Judge,  presiding.  Heard  in  this 
<^nrt  at  the  October  term,  1897.    Affirmed.    Opinion  filed  January  17, 


Henby  a.  Fosteb,  attorney  for  plaintiflE  in  error. 

Paddock,  Wright  &  Billings  and  E.  A.  Otis,  at- 
torneys for  defendant  in  error . 

A  judgment  by  confession  can  not  be  disturbed  after 
the  term  at  which  it  is  entered,   upon  the  ground  of 


198  Appellate  Courts  of  Illinois. 


Vol.  73.]  Caruthers  v.  Niblack. 


errors  or  irregularity.  Reynertson  v.  Central  Lumber 
Co.,  69  111.  App.  131;  Knox  et  al.  v.  Winsted  Savings 
Bank,  57  111.  330;  Hall  v.  Jones,  32  111.  38;  Iglehart  v. 
Chicago,  Marine,  etc.,  Ins.  Co.,  35  111.  514;  Rising  v. 
Brainard,  36  111.  79. 

The  question  upon  the  hearing  of  the  motion  to 
vacate  the  judgment  was  whether  there  was  any  equit- 
able reason  for  opening  the  judgment.  Farwell  et  al. 
V.  Huston,  151  111.  239;  Packer  v.  Roberts,  140  111.  9; 
Rising  V.  Brainard,  36  111.  79. 

The  judgment  was  confessed  in  open  court  by  war- 
rant of  attorney,  and  the  legal  presumption  is  that  the 
authority  to  confess  it  was  judicially  passed  upon. 
Hall  V.  Jones,  32  111.  38:  Iglehart  v.  Chicago  Marine, 
etc.,  Ins.  Co.,  35  111.  514;  Iglehart  v.  Church,  35  III. 
255;  Osgood  V.  Blackmore,  59  111.  261. 

The  motion  to  vacate  the  judgment  was  not  made  in 
apt  time.  Hall  v.  Jones,  32  111.  38;  Austin  v.  Lott,  28 
111.  519;  Eberstein  v.  Willets,  134  111.  101;  Bush  v. 
Sherman,  80  111.  160;  Hoyt  v.  Pawtucket  I.  F.  S.,  110 
111.  390. 

An  appeal  or  writ  of  error  does  not  lie  from  the 
judgment  itself  in  this  case,  but  only  from  the  order 
overruling  the  motion  to  vacate  the  judgment.  Knox 
V.  Winsted  Bank,  57  111.  330;  Werkmeister  v.  Beau- 
mont, 46  111.  App.  369. 

There  being  no  pretense  of  any  fraud,  duress  or 
other  misconduct  on. the  part  of  defendant  in  error, 
nor  any  knowledge  upon  his  part  of  any  such  fraud, 
duress  or  other  misconduct  having  been  practiced,  the 
note  and  the  judgment  thereon  were  valid.  Compton 
V.  Bunker  Hill  Bank,  96  111.  301 ;  Marston  v.  Britten- 
ham,  76  111.  611;  Spurgin  v.  Traub,  65  111.  170;  Fair- 
banks V.  Snow,  145  Mass.  153;  Bates  v.  Ball,  72 
111.  108. 

The  bill  of  exceptions  does  not  purport  to  contain 
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all  the  evidence,  and  it  will  be  presumed  that  there 
was  other  evidence  suflScient  to  justify  the  action  of  the 
court  below.  Hall  v.  Jones,  32  111.  38 ;  Goodrich  v. 
City  of  Minonk,  62  111.  121 ;  Board  of  Trustees,  etc.  v. 
Misenheimer,  89111.  151;  CuUiner  v.  Nash,  76  111.  515; 
Henry  v.  Halloway,  78  111.  356. 

The  abstract  of  the  record  must  be  complete  and 
purport  to  contain  all  of  the  evidence.  Thompson  v. 
Porter,  68  111.  App.  424;  Shively  v.  Hettinger,  67  111. 
App.  278. 

Mb.  Justice  Seabs  delivebed  the  opinion  of  the 

COUBT. 

At  the  April  term,  1894,  of  the  Superior  Court,  a 
judgment  was  entered  against  plaintiflE  in  error  by  con- 
fession, upon  a  promissory  note,  with  warrant  of  attor- 
ney, made  by  her  and  one  James  P.  Caruthers.  At 
the  June  term,  1897,  of  the  court  a  motion  was  made 
by  plaintiflE  in  error  to  vacate  the  judgment,  and  for 
leave  to  plead.  Affidavits  were  filed  in  support  of  the 
motion.  The  motion  was  overruled.  To  review  the 
order  overruling  the  motion,  this  writ  of  error  is 
brought. 

Assignments  of  error  numbered  1,  7,  8,  9,  10,  11,  12 
and  13,  all  go  to  the  entering  of  the  judgment,  are  not 
well  assigned,  and  hence  can  not  be  considered.  The 
cognovit  waived  all  errors.  In  such  case  a  writ  of  error 
will  not  lie  to  review  a  judgment  by  confession.  Little 
v.  Dyer,  35  111.  App.  85;  Werkmeister  v.  Beaumont, 
46  111.  App.  369;  Frear  v.  Commercial  N.  B.,  73  111. 
473;  HaU  v.  Hamilton,  74  111.  437. 

The  judgment  was  confessed  in  open  court,  and  it  is 
presumed  that  the  authority  to  confess  the  judgment 
was  passed  upon  by  the  court  and  found  suflficient. 
Hall  V.  Jones,  32  111.  38. 

A  bad  declaration  is  cured  by  the  confession  of  the 
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judgment.  Iglehart  v.  Chicago  M.,  etc.,  Ins.  Co.,  35 
lU.  514. 

Nor  can  a  variance  between  the  declaration  and  the 
note  be  availed  of  when  judgment  is  confessed.  Adam 
V.  Arnold,  86  111.  185. 

The  second,  third,  fourth,  fifth  and  sixth  errors 
assigned  go  to  the  order  overruling  the  motion  to 
vacate,  and  for  leave  to  plead.  To  enable  this  court 
to  pass  upon  the  action  of  the  trial  court  in  thus 
ordering,  it  is  essential  that  we  have  before  us  all 
the  evidence  heard  by  the  court  in  support  of  the 
motion.  In  no  other  way  can  we  determine  what 
equitable  grounds  were  presented  to  the  trial  court 
upon  its  consideration  of  all  the  evidence.  Unfortu- 
nately the  abstract  here  fails  to  show  that  all  the  evi- 
dence is  preserved  by  bill  of  exceptions.  Nor  is  it  a 
fault  in  preparation  of  abstract,  for  the  bill  of  excep- 
tions as  presented  by  the  record,  is  insufficient,  and 
does  not  purport  to  contain  all  the  evidence. 

Courts  of  review  will  not,  and  in  reason  can  not, 
base  any  judicial  action  upon  evidence  presented  in 
part  only,  except  it  be  upon  the  presumption  that  the 
evidence  omitted  was  such  as  to  justify  the  action  of 
the  trial  court.  CuUiner  v.  Nash,  76  111.  515;  Henry 
V.  Halloway,  78  111.  356;  Board  of  Trustees  v.  Misen- 
heimer,  89  111.  151.  \^ 

We  are  therefore  compelled  to  decline  to  pass  upon 
the  sufficiency  of  equitable  grounds  as  shown  by  such 
of  the  evidence  as  is  brought  here. 

The  order  of  the  Superior  Court  is  affirmed. 
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Joseph  Knznlk  y.  Orient  Insurance  Co. 

1.  Insurance— ^ec<  of  Failure  to  Object  to  Suffieiency  of  Proofs.— The 
failare  of  an  insiiranoe  company  to  object  specifically  save  upon  one 
ground  when  preliminary  proofs  of  loss  are  made,  merely  precludes 
the  company  from  objectiug  to  the  sufficiency  of  such  preliminary  proofs 
npon  other  grounds,  the  company  does  not  thereby  confess  the  full  amount 
of  loss  as  set  forth  in  the  proofs. 

2.  Tbjalb— Evidence  in  Rebuttal  Held  Properly  JExcluded,— The  refusal 
of  the  trial  court  to  allow  plaintiff  to  introduce  in  rebuttal  further  evi- 
dence upon  the  nature  and  extent  of  the  damages  was  not  error  as  the 
subject  was  covered  in  plaintiff's  case  in  chief. 

Assampsit,  on  an  insurance  policy.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burkb,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term  1897.  Affirmed.  Opinion  filed  January  17, 
1898. 

J.  E.  BuBBES  and  E.  N.  Zoline,  attorneys  for  plain- 
tiff in  error. 

Now  the  law  is  well  settled  in  this  State,  that  upon 
notice  and  accounts  and  proof  furnished  of  loss,  to  an 
insurance  company,  all  objections  that  might  be,  but 
are  not,  taken,  if  the  company  objects  to  paying,  will 
be  considered  as  waived,  and  only  such  objections  can 
be  insisted  on  as  were  first  made.  The  Peoria  Marine 
Fire  Insurance  Co.  v.  David  Lewis,  18  111.  553;  At- 
lantic Insurance  Co.  v.  Wright,  22  111.  462. 

ScHUYLEB  &  Kbemeb,  attorneys  for  defendant  in 
error;  D.  J.  Sohuyleb,  of  counsel. 

Mb.  Justice  Seabs  delivebed  the  opinion  of  the 

COUBT. 

The  judgment  here  reviewed  was  rendered  in  a  suit 
brought  by  plaintiff  in  error  against  defendant  in  error, 
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an  insurance  company,  to  recover  the  loss  upon  a  paint- 
ing damaged  during  a  fire.  PlaintiflE  claimed  a  total 
loss  of  the  value  of  the  painting,  by  reason  of  the  in- 
jury to  it,  which  consisted  of  a  hole  made  in  the  can- 
vas. Evidence  was  presented  tending  to  show  that  the 
painting  was  worth  $1,000  before  injury,  and  was  totally 
ruined.  Defendant  claimed  that  the  painting  was 
originally  of  slight  value  and  could  be  easily  repaired. 
Evidence  was  given  tending  to  show  that  the  cost  of 
repairing,  so  as  to  make  it  as  valuable  as  before  injury, 
would  not  exceed  $50  to  $65.  The  jury  found  a  ver- 
dict for  plaintiflE  for  $55.  Counsel  for  plaintiff  contend 
that,  as  the  defendant  company  made  no  objection 
when  proofs  of  loss  were  furnished,  except  such  ob- 
jections as  went  to  the  ownership  of  the  property  in- 
sured, it  thereby  waived  all  other  questions,  and  is  now 
estopped  to  question  liability  for  the  amount  named  as 
loss  in  the  proofs  furnished.  In  support^  of  this  they 
cite  Peoria  M.  F.  Ins.  Co.  v.  Lewis,  18  111.  553;  Atl. 
Ins.  Co.  V.  Wright,  22  111.  462. 

Neither  case  sustains  their  contention.  The  decision 
in  each  case  holds  that  failure  to  object  specifically, 
save  upon  one  ground,  when  preliminary  proofs  of  loss 
are  made,  merely  precludes  the  insurance  company 
from  objecting  to  the  suflSciency  of  such  preliminary 
proofs  upon  other  grounds.  In  neither  is  it  held  that 
the  company  thereby  confesses  the  full  amount  of  loss 
as  set  forth  in  the  proofs.  To  the  contrary  of  this 
proposition:  Home  Ins.  Co.  v.  Stone  E.  N.  Bk.,  12 
S.  W.  Rep.  915;  Joyce  on  Ins.  3769. 

PlaintiflE  oflEered  in  rebuttal  to  introduce  further  evi- 
dence upon  the  nature  and  extent  of  the  injury  to  the 
painting.  The  court  refused  to  admit  such  evidence. 
There  was  no  error  in  this.  The  subject  was  covered 
in  plaintiff's  case  in  chief.  The  court  was  not  obliged 
to  permit  plaintiflE  to  present  his  case  a  second  time. 
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Houston  V.  Maddax. 

The  remarks  of  the  court,  as  specifically  presented  in 
the  brief,  were  not  improper. 

No  other  assignments  of  error  are  argued. 

The  amount  of  the  loss  was  a  question  of  fact  for  the 
jury.  We  can  not  say  that  the  verdict  is  so  clearly 
against  the  weight  of  the  evidence  as  to  warrant  us  in 
disturbing  it. 

The  judgment  is  aflSrmed. 


73    203| 
I79s  3T7 

Grace  6.  Houston  v.  Ann  S.  Maddux.  

1.  Fraudulent  Cokveyasces— Intention  Where  Sufficient  Property  to 
^oy  Debts  is  not  Retained, — It  being  established  that  an  insured  was  insol- 
vent when  certain  preminms  were  paid,  and  that  he  did  not  retain  funds 
saffieient,  after  paying  snoh  premiums  to  pay  his  debts,  it  follows  in  rela- 
tion to  a  person  who  was  a  creditor  when  such  payments  were  made  that 
the  premiums  were  paid  with  intent  to  defraud. 

2.  Sami — Who  May  Attack,  in  Case  of  the  Decease  of  the  Grantor. — 
Where  property  has  been  fraudulently  conveyed  by  a  person  who  after- 
ward dies,  such  property  is  not  assets  in  the  hands  of  the  administrator 
for  general  distribution  among  all  the  creditors.  In  such  a  case  the 
frandalent  conveyance  can  only  be  attacked  by  creditors,  and  if  a  particu- 
lar creditor  files  a  bill  and  secures  a  decree  he  is  entitled  to  be  rewarded 
for  his  niperior  diligence. 

3.  Chancert — Besort  to,  to  Collect  a  Debt  Not  JSstdblished  at  Law. — 
.  When  a  fund  can  not  be  reached  at  law  and  is  only  accessible  in  a  court 

of  chancery  and  the  debtor  is  dead,  and  his  estate  insolvent,  creditors  may 
resort  to  equity  in  the  first  instance. 

4.  Same — Set-Off  in. — A  court  of  chancery  has  a  right  to  grant  relief  by 
way  of  equitable  set-off  against  a  person  who  has  received  payment  of  the 
SDioont  of  an  insurance  policy,  to  the  extent  of  the  premiums  paid  by  the 
deceased  while  insolvent. 

5.  Isjxrtfcnoisf— Effect  of  Enjoining  Proceedings  at  Law.— An  attempt 
to  enjoin  proceedings  at  law  does  not  necessarily  involve  a  confession  of 
the  validity  of  the  claim  in  law,  to  the  full  extent  of  the  addamnum  laid. 

6.  Witnesses — See.  £,  Chap.  61,  B.  8.  Applied. — A  person  who  is  a 
litigant  in  his  own  interest  as  one  who,  having  received  insurance  moneys 
is  attempted  to  be  charged  with  the  amount  of  certain  premiums  as  to 
creditors  of  the  assured  does  not  defend  in  a  representative  capacity,  nor 
as  an  heir,  legatee  or  devisee,  and  can  not  claim  the  benefit  of  Sec.  2, 
Chap.  51,  B.  S. 
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Bill  to  enforoe  an  equitable  set-ofiP.  Error  to  the  Cirouit  Court  of  Cook 
Gouutj;  the  Hon.  Elbridob  Haneoy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January  17, 
1898. 

WiLBUE  F.  Hendeix,  attorney  for  plaintiflE  in  error. 

The  bill  is  an  attempt  at  a  creditor's  bill,  seeking 
alleged  equitable  assets  before  establishing  that  com- 
plainant has  a  claim,  and  that  if  that  claim  had  been 
prosecuted  within  a  reasonable  time  could  not  have 
been  satisfied.  The  bill  can  not  be  maintained,  in  that 
complainant  and  other  parties  are  not  all  the  creditors 
as  alleged,  and  as  simple  contract  creditors  have  no 
concern  with  the  frauds  of  decedent,  until  each  has  a 
certain  claim — a  judgment,  upon  his  estate.  Mrs. 
Houston  stands  as  a  surety  only,  and  the  creditor  must 
establish  a  right  against  her  principal.  Ishmael  v. 
Parker,  13  111.  324  at  328;  Scripps  v.  King,  103  HI. 
469;  Dormueil  v.  Ward,  108  111.  216;  Dewey  v.  Eckert, 
62  111.  218  at  220;  McConnel  v.  Dickson,  43  111.  99; 
Eigleberger  v.  Kibler,  26  Am.  Dec,  192;  Armstrong  v. 
Cooper,  11  111.  560. 

The  debt  can  not  even  be  considered  until  the  estate 
of  Houston  is  in  court;  then,  if  the  action  is  not  barred, 
an  entire  administration  must  be  had,  all  creditors 
brought  in,  not  a  few  as  here,  and  claims  will  be  regu- 
larly adjudicated,  and  such  as  are  valid,  existing  debts 
will  be  classified  to  be  paid  in  due  course.  There  is  no 
shorter  route  than  by  Chap.  3,  R.  S.  111.  Armstrong 
V.  Cooper,  11  HI.  560;  Goodman  v.  Kopperl,  67  111. 
App.  42;  Dewey  v.  Eckert,  62  111.  218;  Hales  v.  Hol- 
land, 92  111.  494. 

Matz,  Pishee  &  BoYDEX,  attorneys  for  defendant  in 
error. 
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Mr.  Justice  Seaes  delivered  the  opinion  op  the 
Court. 

This  writ  of  error  presents  issues  raised  in  the  trial 
court  upon  bill  and  cross-bill,  answers  and  replications 
thereto. 

The  plaintiff  in  error,  Mrs.  Houston,  had  a  claim 
against  defendant  in  error,  Mrs.  Maddux,  upon  an 
account  stated  for  a  share  of  profits  arising  from  a 
joint  transaction  in  real  estate,  to  enforce  which  she 
had  begun  a  suit  at  common  law.  Against  this  the 
defendant  in  error  claimed  to  have  an  equitable  set- 
off. To  enforce  this  alleged  right  of  equitable  seti-off , 
defendant  in  error  filed  her  bill,  and  plaintiff  in  error 
answered  denying  right  to  relief,  and  by  her  cross-bill 
set  up  her  claim  upon  which  the  suit  at  law  was  pend- 
ing. Upon  hearing,  the  Circuit  Court  decreed  that 
the  suit  at  law  be  enjoined;  that  plaintiflE  in  error  was 
entitled  to  the  claim  against  defendant  in  error  upon 
account  stated  for  real  estate  profits  to  the  amount  of 
$845.18;  that  defendant  in  error  was  entitled  to  an 
equitable  set-off  to  the  amount  of  $759.33;  granted 
the  relief  by  way  of  set-off,  and  decreed  that  defend- 
ant in  error  pay  plaintiff  in  error  the  balance  due 
after  deducting  the  set-off. 

The  claim  which  defendant  in  error  sought  to  have 
set  off  against  the  claim  of  plaintiff  in  error,  was  for 
life  insurance  premiums  paid  by  the  husband  of  plain- 
tiff in  error,  John  T.  Houston,  in  his  lifetime,  which 
were  claimed  by  defendant  in  error  as  a  creditor  of 
John  T.  Houston,  now  deceased,  and  by  virtue  of  Sec. 
189,  Chap.  73  (S.  &  C.  Ed.)  of  the  statutes. 

The  bill  alleged  and  the  evidence  warranted  the  court 
in  finding  that  John  T.  Houston  borrowed  of  the  de- 
fendant in  error  in  July,  1885,  the  sum  of  $1,000,  for 
which  he  gave  his  note ;  that  this  note  was  twice  re- 
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newed  by  the  giving  of  new  notes ;  that  the  last  note 
for  $1,192,  was  executed  and  delivered  upon  November 
1,  1889,  and  represented  the  principal  and  interest 
unpaid  on  the  original  loan  of  $1,000  at  that  date;  that 
this  note  with  interest  was  still  unpaid;  that  in  De- 
cember, 1885,  John  T.  Houston  insured  his  life  in  the 
sum  of  $5,000,  the  beneficiary  in  the  policy  of  insur- 
ance being  his  wife,  the  plaintiff  in  error,  Grace  G. 
Houston;  that  John  T.  Houston  paid  the  annual 
premiums  on  the  policy  of  insurance,  amounting  to 
$189.60,  upon  ,the  twenty-sixth  day  of  December  of 
each  year  from  1885  until  1891,  inclusive,  which  pay- 
ments were  made  while  the  said  Houston  was  insolvent ; 
that  plaintiff  in  error,  upon  the  death  of  John  T. 
Houston,  collected  from  the  insurance  company  the 
sum  of  $5,000,  the  proceeds  of  said  insurance;  that  no 
administration  was  ever  had  upon  the  estate  of  John 
T.  Houston;  that  his  estate  is  insolvent,  and  unable 
to  pay  its  indebtedness,  and  that  it  would  be  unavail- 
ing for  the  defendant  in  error  to  make  application  for 
letters  of  administration  upon  the  estate  of  John  T. 
Houston  as  a  creditor  thereof. 

The  principal  question  to  be  determined  is  whether, 
upon  these  facts  and  under  the  statute,  defendant  in 
error  was  entitled  to  have  such  of  the  premiums  as  had 
been  paid  within  five  years  preceding  the  filing  of  the 
bill,  applied  upon  her  claim  upon  the  promissory  note 
of  John  T.  Houston,  If  so,  her  right  to  recover  such 
amount  from  the  beneficiary  who  had  been  paid  the 
insurance  money,  viz.,  plaintiff  in  error,  would  follow. 
The  statute  is  in  part  as  follows:  ^'It  shall  be  lawful 
for  any  married  woman,  by  herself  and  in  her  own 
name,  or  in  the  name  of  any  third  person,  with  his 
assent  as  her  trustee,  to  cause  to  be  insured,  for  her 
sole  use,  the  life  of  her  hupband,  for  any  definite  period 
or  for  the  term  of  his  natural  life;  and  in  case  of  her 
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surviving  such  period  or  term,  the  sum  or  net  amount 
of  the  insurance  becoming  due  and  payable  by  the 
terms  of  the  insurance,  shall  be  payable  to  her,  to  and 
for  her  own  use,  free  from  the  claims  of  the  representa- 
tives of  the  husband  or  any  of  his  creditors:  Provided, 
however,  that  if  the  premium  of  said  policy  is  paid  by 
any  person  with  intent  to  defraud  his  creditors,  an 
amount  equal  to  the  premium  so  paid,  with  interest 
thereon,  shall  inure  to  the  benefit  of  said  creditors, 
subject,  however,  to  the  statute ^f  limitations." 

It  is  contended  by  counsel  for  plaintiff  in  error,  that 
something  more  must  be  shown  by  way  of  intent  to 
defraud  creditors,  than  the  mere  fact  of  payment  of 
premiums  while  insolvent,  in  order  to  entitle  those  who 
were  creditors  at  the  time  of  payment  to  recover  such 
premiums  under  this  statute.  To  this  we  can  not 
assent. 

That  the  same  rule  applies  here  as  in  cases  of  volun- 
tary fraudulent  conveyance  in  respect  to  creditors,  is 
decided  in  Wagner  v.  Koch,  45  111.  App.  501. 

A  voluntary  conveyance  to  a  debtor's  child,  or  wife, 
if  it  result  in  hindering,  delaying  or  defrauding  credit- 
ors, must  be  regarded  as  fraudulent  in  law,  irrespective 
of  the  motives  of  the  debtor.  Marmon  v.  Harwood, 
124  111.  104. 

It  being  established  that  Houston  was  insolvent  when 
the  three  premiums  in  question  were  paid,  that  the 
debt  upon  this  promissory  note  then  existed,  and  that 
he  did  not  retain  funds  suflBcient,  "after  paying  these 
premiums,  to  pay  his  debts,  it  follows  that  in  relation 
to  defendant  in  error  as  a  then  creditor,  the  premiums 
were  paid  with  intent  to  defraud. 

It  is  urged  that  before  filing  this  bill  to  reach  these 
premiums,  the  creditor,  defendant  in  error,  should 
have  reduced  her  claim  to  judgment,  or,  after  death  of 
John  T.   Houston,   should  have    had  it  allowed    as 
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against  his  estate.  This  contention  can  not  be  main- 
tained as  applied  to  the  facts  here.  Steere  v.  Hoag- 
land,  39  lU.  264;  Blair  v.  Illinois  Steel  Co.,  159  EL  350. 

But  irrespective  of  the  right  of  defendant  in  error  to 
file  her  bill  as  a  creditor,  the  relief  sought  by  way  of 
equitable  set-oflE,  and  in  reaching  a  fund  held  by  plain- 
tiff in  error  as  trustee,  gave  the  court  jurisdiction. 

The  contention  that  the  note  is  barred  as  the  claim 
of  a  creditor  against  the  beneficiary,  who  received  this 
insurance  money,  by  statutory  limitation,  is  utterly 
without  merit.  No  limitation  could  apply  save  the 
general  statutory  limitation  of  its  enforcement  as  a  con- 
tract in  writing,  and  the  special  limitation  imposed  by 
the  statute  above  set  forth.  The  court  below  allowed 
a  recovery  only  for  such  premiums  as  were  paid  within 
the  five  years  before  suit  was  brought.  Nor  do  we 
think  that  any  laches  is  attributable  to  defendant  in 
error  which  would  defeat  her  right  to  these  premiums 
as  a  creditor. 

It  is  also  urged  that  the  amount  of  these  premiums, 
if  found  to  have  been  fraudulently  paid,  is  an  asset  of 
the  estate  of  John  T.  Houston,  and  subiect  to  the  rights 
of  all  creditors.  Precisely  the  contrary  has  been  held 
in  Ballentine  v.  Beall,  3  Scam.  203 ;  Cole  v.  Marple, 
98  111.  58. 

Such  premiums  are  not  subject  to  the  administration 
of  the  estate,  and  hence  not  subject  to  a  widow's  award. 

In  Cole  V.  Marple,  supra,  the  court  say:  ^^ Where 
property  has  been  fraudulently  conveyed  by  a  person 
who  afterward  dies,  such  property  is  not  assets  in  the 
hands  of  the  administrator  for  general  distribution 
among  all  the  creditors.  The  administrator  can  not 
file  a  bill  and  reach  such  property,  but  a  creditor  can ; 
and  when  he  obtains  a  lien  by  filing  a  bill,  and  in  the 
end  recovers  the  property,  he  is  justly  entitled  to  be 
rewarded  for  his  superior  diligence,   and  receive  the 
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payment  of  his  debt  before  other  creditors  can  come 
in." 

The  statute  does  not  provide  that  such  premiums 
shall  be  treated  as  part  of  the  estate  of  the  deceased 
debtor,  but  provides  specifically  that  they  shall  inure 
to  the  benefit  of  creditors. 

A  widow's  claim  to  her  award  is  against  the  estate 
of  her  deceased  husband.  If  there  is  no  estate,  she 
will  have  nothing  to  rely  on  for  its  payment.  King  v. 
Goodwin,  130  111.  102. 

It  is  contended  that  defendant  in  error  was  incompe- 
tent as  a  witness  in  her  own  behalf  by  force  of  Chap. 
51,  Sec.  2  of  the  statutes.  Plaintiff  in  error  is  a  liti- 
gant here  in  her  own  interest,  as  one  who,  having 
received  the  insurance  money,  is  chargeable  for  the 
amount  of  certain  premiums  as  to  creditors  of  the 
assured.  She  does  not  defend  in  a  representative 
capacity  nor  as  an  heir,  legatee  or  devisee.  The  statute 
does  not  apply. 

It  is  objected  that  the  proof  of  insolvency  was  im- 
proper and  insuflScient.  But  its  propriety  and  suflB- 
ciency  are  settled  by  many  decisions,  among  which 
are  Sherman  v.  Blodgett,  28  Vt.  149;  Thompson  v. 
HaU,  45  Barb.  214. 

Finally,  counsel  for  plaintiff  in  error  urge  .that  as 
the  bill  here  was  filed  to  enjoin  proceedings  at  law,  it 
operated  to  thereby  waive  all  errors  in  such  proceed- 
ing, and  to  confess  the  validity  in  law  of  the  claim 
there  presented. 

The  proposition,  however  sound  as  to  its  first  part, 
and  in  its  application  to  judgments  at  law,  is  certainly 
not  good  in  its  application  to  a  claim  at  law  yet  unde- 
termined and  to  the  extent  of  the  ad  damnum.  If  to 
seek  in  equity  to  enjoin  proceedings  at  law  necessarily 
involves  a  confession  of  the  validity  of  the  claim  in 
law,  to  the  full  extent  of  the  ad  damnum  laid,  it  would 
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make  application  to  a  court  of  equity  in  such  cases  a 
perilous  practice.  We  do  not  so  construe  our  statute 
or  the  rule  as  established  by  decisions.  1  High,  on  Inj., 
Sees.  59,  60. 

Hence  the  Circuit  Court  did  not  err  in  disallowing 
the  claim  of  plaintiflE  in  error  for  moneys  expended  in 
securing  an  accounting,  although  such  claim  was  em- 
braced in  the  suit  at  law.  The  item  of  interest  allowed 
by  the  court  appears  clearly  to  have  been  proper. 

The  judgment  is  affirmed. 


James  W.  Tufts  v.  Nickolas  Koumoungis  et  al. 

Chattel  Mortgages.— DiaMn^rt^ftad  from  CkmditUmal  Sales,— An  in- 
strument whereby  tjtle  is  to  pass  to  a  purchaser  on  condition  of  his  pay- 
ing for  the  property  and  containing  no  provision  that  the  possession  of 
the  property  shall  remain  with  the  vendee  is  a  conditional  sale  and  not  a 
chattel  mortgage,  although  possession  of  the  property  be  actually  deliv- 
ered to  the  purchaser. 

Bepleyln.  Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
BiOHARD  W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Affirmed.    Opinion  filed  January  17,  1898. 

Chakles  Werno  and  F.  H.  Brammer,  attorneys  for 
appellant. 

James  A.  Brady,  attorney  for  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  op  the 
Court. 

Appellant  brought  replevin  for  a  sodawater  appa- 
ratus against  appellees.  A  trial  before  the  court,  with- 
out a  jury,  resulted  in  finding  appellees  not  guilty, 
the  right  of  property  in  George  Koumoungis,  damages 
one  cent,  and  that  he  was  entitled  to  a  retorno  habendo. 
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Judgment  was  rendered  on  the  finding.     Whether  the 

finding  and  judgment  were  correct,   depends  on  the 

construction  to  be  placed  on  an  instrument  in  writing, 

viz.: 

*  'Illinois :     Know  all  men  by  these  presents : 

"That  I,  Baflil  Argeson,  of  Chicago  (Ashland  avenue 
and  Madison  street),  in  the  State  of  Illinois,  am  justly 
and  truly  indebted  unto  James  W.  Tufts,  of  the  city  of 
Boston,  in  the  Commonwealth  of  Massachusetts,  in  the 
sum  of  seven  hundred,  sixty-five  ($765)  dollars,  as  evi- 
denced by  thirty-five  promissory  notes  bearing  date  the 
second  day  of  May,  A.  D,  1892,  maturing  in  amounts 
and  at  times  as  follows : 

**  Twenty-two  dollars  per  month  from  June  15, 1892, 
to  March  15,  1895,  inclusive.  Seventeen  dollars  April 
15,  1895,  with  interest  at  six  per  cent  from  said  date, 
which  said  notes  were  given  by  me  for  certain  soda- 
water  apparatus  conditionally  purchased  of  the  said 
James  W.  Tufts,  and  now  at  my  place  of  business  at 
Chicago,  and  which  is  more  particularly  described  as  one 
16-6  Bouge  Eoyal  and  fancy  Sib  Hanover  and  special 
top,  No.  827,  the  condition  of  said  purchase  being  that 
the  title  to  the  above  mentioned  property  should  not  pass 
to  mCy  but  that  until  all  said  notes  are  paid,  the  title  to  the 
aforesaid  property  should  remain  in  the  said  James  W. 
Tufts,B.nd  I  hereby  authorize  the  said  James  W.  Tufts 
to  appoint  an  agent  for  me  for  the  renewal  of  record 
of  this  contract,  if  renewal  should  be  required  by  law. 

**  Witness  my  hand  and  seal  this day  of , 

A.  D.,  189-.^' 

"(Signed:)  B.  Arqeson.  (Seal) 

** Witness:  Mathew  Luch.^' 

With  the  following  indorsements  on  the  back  thereof : 

**  State  of  Illinois,  1 
County  of  Cook.     J  ^^' 

**This  mortgage  was  acknowledged  before   me  by 
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B.  Argeson  and  entered  by  me  this  28th  day  of  June, 

1892.  *'M.  A.  LaBuy, 

* 'Justice  of  the  Peace. 

''Witness  my  hand  and  seal: 

"M.  A.  LaBuy, 

186  W.  Madison  St.,  Chicago, 

Justice  of  the  Peace. '^ 

''State  of  Illinois,  \  .  ^p^  ^o.. 

Cook  County.       r^'     .    l^^^^^^^^- 

^'Filed  for  record  July  6,  1892,  at  1:00  o'clock,  p. 
M.,  and  recorded  in  book  3597  of  records,  page  34. 

"John  Stephens,  Recorder.'' 

This  instrument  was  executed  and  delivered  by 
Argeson  to  Tufts,  as  the  result  of  a  purchase  by  Arge- 
son of  the  sodawater  apparatus  described  therein 
from  Tufts  at  the  price  and  terms  stated.  The  notes 
mentioned  above  were  also  given,  and  after  fourteen 
notes  had  been  paid,  the  firm  of  Koumoungis  Brothers, 
composed  of  the  appellants,  Christ,  and  Nickolas 
Koumoungis,  sued  Argeson  before  a  justice  of  the 
peace  in  assumpsit.  Argeson  confessed  judgment  for 
$200,  on  which  execution  issued,  and  levied  on  said 
apparatus  by  a  constable,  and  a  sale  thereof  was  made 
under  said  execution  to  appellee,  George  Koumoungis 
for  $200.     After  demand  made,  this  suit  was  brought. 

It  is  conceded  that  if  said  instrument  was  a  chattel 
mortgage,  the  judgment  should  be  reversed,  and  if  it 
only  shows  a  conditional  sale,  then  it  should  be 
affirmed. 

Revised  Statutes,  Ch.  95,  Sec.  1,  is,  viz.:  "That  no 
mortgage,  trust  deed  or  other  conveyance  of  personal 
property  having  the  eflfect  of  a  mortgage  or  lien  upon 
such  property,  shall  be  valid  as  against  the  rights  and 
interestate  of  any  third  person,  unless  possession  thereof 
shall  be  delivered  to  and  remain  with  the  grantee,  or 
the  instrument  shall  provide  for  the  possession  of  the 
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property  to  remain  with  the  grantor,  and  the  instru- 
ment is  acknowledged  and  recorded  as  hereinafter 
directed;  and  every  such  instrument  shall,  for  the 
purposes  of  this  act,  be  deemed  a  chattel  mortgage.'^ 

If  the  instrument  in  question  is  a  chattel  mortgage, 
then  Tufts  is  the  mortgagee  or  grantee.  He  did  not 
retain  possession  of  the  property,  but  it  was  left  at  the 
place  of  business  of  Argeson.  The  writing  does  not 
provide  for  the  possession  of  the  property  to  remain 
with  Argeson,  as  required  by  the  statute.  In  the  case 
of  a  lease,  so-called,  of  a  piano  (which  was  placed  in 
the  purchaser's  possession)  providing  that  the  piano 
should  become  the  property  of  the  purchaser  on  the 
payment  of  the  purchase  price  in  installments  at  the 
end  of  thirteen  months,  it  was  held  a  conditional  sale, 
with  a  right  of  rescission  on  the  part  of  the  vendor  in 
ease  the  purchaser  should  fail  to  make  the  payments, 
and  that  while  it  was  good  as  between  the  parties,  it 
was  wholly  unavailing  as  against  a  creditor.  Murch 
V.  Wright,  46  111.  487. 

In  Lucas  v.  Campbell,  88  111.  447,  a  similar  contract 
in  regard  to  a  sewing  machine  as  in  the  case  of  the 
piano,  which  was  delivered  to  the  purchaser,  was  held 
to  be  a  conditional  sale. 

Speaking  of  this  statute  and  the  validity  of  a  chattel 
mortgage  given  for  purchase  money  of  personalty,  as 
against  the  lien  of  an  execution  which  was  in  the  sher- 
iff's hands  when  the  property  was  sold,  the  mortgage 
not  being  recorded  until  the  following  day  after  the 
sale,  the  Supreme  Court  in  Blatchford  v.  Boyden,  122 
111.  668,  say:  **As  against  third  persons,  creditors  or 
purchasers,  a  chattel  mortgage  lien  can  be  preserved 
in  only  two  ways;  by  the  mortgagee  retaining  posses- 
sion of  the  property,  or  by  the  recording  of  a  properly 
executed  and  acknowledged  chattel  mortgage,  providing 
that  the  possession  of  the  chattels  shall  remain  with  the 
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mortgagor. ^^  See,  also,  Van  Duzor  v.  Allen,  90  IU, 
499. 

As  between  the  parties,  a  contract  almost  identical 
with  the  one  here  in  question,  was  held,  in  Fleury  v. 
Tufts,  25  111.  App.  101,  to  be  a  conditional  sale. 

In  People  v.  Barkpatrick,  69  111.  App.  207,  the 
Fourth  District  Appellate  Court  in  a  suit  on  the  oflBcial 
bond  of  a  justice  of  the  peace  for  failure  to  enter  on 
his  docket,  as  required  by  the  chattel  mortgage  law,  an 
instrument  in  all  respects  like  the  one  here  involved, 
held  that  the  instrument  was  not  a  chattel  mortgage, 
but  a  conditional  sale. 

The  case  of  Gilbert  v.  National  Cash  Register  Co., 
67  111.  App.  606,  does  not  present  like  facts  to  the  case 
at  bar.  There  the  property  was  to  be  retained  by  the 
purchaser — the  grantor.  The  question  in  this  case  is 
not  whether,  this  instrument  being  recorded,  was  notice 
to  creditors  and  third  persons,  but  whether  it  complies 
with  the  statute  as  to  chattel  mortgages,  because  it  fails 
io  provide  for  possession  to  remain  with  the  grantor ^  and 
also  because  the  fact  was,  the  property  was  not  delivered 
to  and  did  not  remain  with  the  grUntee,  as  is  absolutely 
required  by  the  statute,  in  order  that  the  instrument 
shall  be  valid  as  to  third  persons. 

In  view  of  the  foregoing  authorities  and  the  language 
of  the  statute,  it  seems  unnecessary  to  further  extend 
this  opinion  in  a  discussion  of  the  other  cases  cited  by 
appellant.  The  finding  and  judgment  of  the  Circuit 
Court  are  aflSrmed. 
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Wilson  H.  Low  et  al.  y.  Eugene  Amstein. 

1.  Pabtnebship— ^  FariiMfr  can  not  Bind  the  Partnership  to  Fay  His 
Debts. — ^One  partner  has  no  right,  by  bis  promise  to  bind  his  copartners, 
without  their  assent,  to  pay  his  own  private  debt  from  the  partnership 
assets.  " 

2.  EviDENCS — Hearsay — Statements  of  a  Partner. — In  a  sait  by  a  part- 
nership, evidence  that  one  of  the  partners  agreed  that  his  individual  debt 
might  be  charged  to  the  firm,  stating  that  the  other  partners  had  con- 
sented to  that  arrangement  is  hearsay  as  against  the  other  partners  and 
can  not  be  admitted. 

3.  Garnishment — Effect  of  Judgment  as  to  Amount  due  from  Oami- 
shee. — A  judgment  of  a  justice  of  the  peace  against  a  garnishee  in  an  at- 
tachment suit  is  not  res  judicata  nor  binding  on  the  defendant  in  the  at- 
tachment, except  as  to  the  amount  actually  paid  by  the  garnishee. 

Assumpsit^  for  goods  sold  and  delivered.  Appeal  from  the  County 

Court  of  Cook  County;  the  Hon.  Wales  W.  Wood,  Judge,  presiding. 

Heard  in  this  court  at  the  October  term,  1897.  Reversed  and  remanded. 
Opinion  filed  January  17,  1898. 

WiOKETT  &  Bbuce,  attorneys  for  appellants. 

Mb.  Justice  Windes  delivebed  the  opinion  of  the 

COUBT. 

Appellants,  as  partners  in  the  name  of  Low  &  Mc- 
Fadden,  sued  appellee  in  assumpsit  to  recover  a  bal- 
ance due  on  open  account  for  goods  sold  and  de- 
livered. The  trial  resulted  in  a  verdict  and  judgment 
for  defendant,  from  which  appellants  appealed.  Feb- 
ruary 12,  1895,  and  prior  to  the  sale  and  delivery  of 
any  of  the  goods,  the  alleged  balance  due  on  which  is 
'the  basis  of  appeUants'  claim  in  this  case,  the  appel- 
lant  Low,  for  his  personal  debt  due  appellee,  gave  and 
delivered  to  him  his  note  of  that  date  for  the  sum  of 
$250,  bearing  interest  at  6  per  cent  per  annum,  due 
four  months  after  date,  and  payable  to  appellee's 
order.    The  contest  in  this  case  arose  over  whether 
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this  note  had  been  allowed,  or  was  properly  allowed  as 
a  credit  on  the  claim  of  appellants. 

Morrison,  Plummer  &  Co.,  in  a  suit  by  attachment 
against  appellants,  before  a  justice  of  the  peace,  in 
which  appellee  was  a  garnishee,  on  August  30,  1895, 
recovered  judgment  against  appellants  for  $149.53 
and  costs,  and  also  against  appellee  as  garnishee  for 
$146.39,  which  appellee  paid.  The  latter  amount,  it  is 
claimed,  was  the  balance  due  to  appellants  from 
appellee  at  that  time.  The  weight  of  the  evidence  is 
that  there  was  no  contest  as  between  appellants  and 
appellee  before  the  justice  as  to  what  amount  was  due 
to  them  from  appellee,  but  if  there  was  a  contest,  the 
finding  and  judgment  of  the  justice  is  not  7'es  adjudicata 
nor  binding  on  appellants,  except  as  to  the  amount 
actually  paid  by  the  garnishee.  Drake  on  Attach., 
(5  Ed.)  617,  Sec.  707;  Herman  on  Estoppel,  365, 
Sec.  314;  Ruff  v.  Ruff,  85  Pa.  St.  333. 

Against  the  objection  of  appellants,  the  trial  court 
allowed  evidence  on  behalf  of  appellee  of  a  conversation 
between  him  and  appellant  Low,  to  the  effect  that  Low 
had  told  appellee  that  appellant  McFadden  had  said  to 
him,  Low,  that  he.  Low,  could  charge  the  note  above 
described  to  the  concern,  meaning  the  firm  of  Low  & 
McFadden.  McFadden  was  not  shown  to  be  present  at 
this  conversation,  nor  was  there  any  evidence,  aside 
from  this  alleged  conversation,  that  he  ever  assented 
to  that  arrangement.  He  denies  emphatically  that  he 
ever  assented  to  such  arrangement. 

The  court  also  instructed  the  jury,  in  substance,  that 
if  they  believed  this  evidence  given  on  behalf  of  appel- 
lee, and  that  McFadden  assented  to  this  arrangement, 
then  that  appellee  was  entitled  to  credit  any  amount 
due  from  Low  to  Arnstein  shown  by  the  evidence. 
The  admission  of  this  evidence  and  the  giving  of  this 
instruction,   we  think,  was  clearly  erroneous.      One 
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partner  has  no  right,  by  his  promise  to  bind  his  co- 
partners, without  their  assent,  to  pay  his  own  private 
debt  from  the  partnership  assets.  Wittram  v.  Van 
Wormer,  44  111.  525;  Lill  v.  Egan,  89  HI.  609;  Casey 
V.  Carver,  42  111.  225-8;  McNair  v.  Piatt,  46  111.  212. 

Moreover,  the  evidence  was  hearsay,  and  could  not 
be  admissible  to  bind  McFadden,  the  note  not  relating 
in  any  way  to  the  firm  business. 

The  judgment  is  reversed  and  the  cause  remanded. 


Alfred  H.  Gross^  Adm.^  y.  South  Chicago  City  B'y  Co. 

1.  Negligenoe— iSbt»0  Duty  not  Performed^ — The  first  requisite  in 
estftblisbiDg  negligence  is  to  show  the  existence  of  the  duty  which  it  is 
supposed  has  not  been  performed. 

2.  Street  BAihROAVS—Duty  as  to  Overhead  Wires.—The  law  does  not 
require  a  street  railroad  operated  by  electricity  and  using  a  wire  sus- 
pended in  the  street  to  anticipate  every  possible  circumstance,  or  state  of 
facts  liable  to  occur,  which  would  make  it  dangerous  to  string  the  wire,  at 
a  particalar  height,  but  only  that  such  wire  should  be  so  placed  as  to 
be  reasonably  safe  for  the  passage  of  persons  who  have  a  right  to  pass  un- 
der it,  not  for  persons  who,  for  their  own  conyenience  or  pleasure,  see  fit 
to  pass  under  it  by  other  than  the  usual  and  ordinary  methods  of  travel  or 
business. 

Trespass  on  the  Case^  death  from  negligent  act.  Error  to  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Biohard  W.  Clifford,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Affirmed. 
Opinion  filed  January  17,  1898. 

King  &  Gross,  attorneys  for  plaintiff  in  error.  An- 
drew J.  HiRSOHL  of  counsel. 

The  following  authorities  under  varying  circum- 
stances all  indicate  that  a  person  is  not  to  be  deprived 
of  his  right,  even  if  he  be  a  trespasser,  provided  that  it 
be  found  that  the  defendant  was  negligent,  and  at  such 
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time  and  place  as  should  have  allowed  him  to  anticipate 
that  other  persons  might  be  present,  and  that  his  neg- 
ligence might  result  in  injury  to  them.  Davis  v.  C.  & 
N.  W.  R.  E.  Co.  (Wis.),  15  A.  &  E.  B.  R.  0.  424;  1 
Beven  on  Negligence  (2  Ed.),  509,  note  4;  3  Ameri- 
can Negligence  Cases,  757;  1  American  Negligence 
Cases,  82;  Norris  v.  Litchfield,  35  N.  H.  277;  Buswell, 
Law  of  Personal  Injuries,  94  and  note  4;  SpoflEord  v. 
Harlow,  3  Allen  (Mass.),  178. 

The  uniform  holdings  in  this  State  are  that  where 
even  a  solid  structure  like  a  bridge  is  built  above  an 
intersecting  railroad  right  of  way,  that  the  question 
whether  the  bridge  should  be  higher  or  whether  the 
person  who  by  such  bridge  is  knocked  from  the  top  of 
the  car  was  himself  guilty  of  negligence,  are  both  ques- 
tions for  the  jury.  If,  then,  with  a  bridge  that  any 
man  can  see  and  see  with  a  great  deal  of  precision,  the 
question  is  still  for  the  jury  whether  he  was  negligent 
in  striking  against  such  bridge,  how  much  more  so 
should  it  go  to  the  jury  under  the  circumstances  in  this 
case — a  mere  boy  sixteen  years  of  age,  not  greatly  ex- 
perienced, striking  himself  against  this  deceitful  wire. 
A  presumption  arises  as  to  his  carefulness.  See  I.  C. 
B.  R.  Co.  V.  Norwicki,  148  111.  29. 

The  following  cases  hold  concerning  bridges  as  we 
here  state.  Cleveland,  C.  C.  &  St.  L.  R.  R.  Co.  v. 
Walter,  45  111.  App.  642;  147  111.  60;  Chicago  &  A.  R. 
R.  Co.  V.  Matthews,  48  111.  App.  361 ;  Chicago  &  A. 
R.  R.  Co.  V.  Johnson,  116  111.  206;  City  of  Fort  Scott 
V.  Peck  (Kan.),  49  Pac.  Rep.  111. 

The  following  cases  so  hold  as  to  other  obstacles,  all 
of  which  are  more  readily  perceptible  than  a  wire  strung 
in  mid  air:  Shed  near  railroad  track — ^Whalen  v.  Illi- 
nois &  St.  L.  R.  R.  &  C.  Co.,  16  111.  App.  320;  19  Dl. 
App.  116;  awning — 111.  Central  R.  R.  Co.  v.  Welch,  52 
111,  183;  catcher  for  mail  sacks — Chicago,  B.  &  Q.  R. 
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R.  Co.  V.  Gregory,  58  111,  272 ;  telegraph  pole — Chicago 
E.  I.  E.  R.  Co.  V.  Russell,  91  111.  298;  water-spout— 
Ohio,  I.  &  W.  R.  R.  Co.  v.  Johnson,  31  111.  App.  183. 

S.  A.  Lynde,  attorney  for  defendant  in  error. 

* 

That  a  person  is  guilty  of  contributory  negligence, 
who  needlessly  and  without  any  business  or  right  to 
do  so  rides  on  top  of  a  freight  car,  is  a  proposition 
that  hardly  needs  citation  of  authorities.  I  refer, 
however,  in  support  of  the  proposition  to  the  follow- 
ing: Beach  on  Contributory  Negligence,  Sec.  17; 
EUiott  on  Railroads,  Sec.  1632;  Hutchinson  on  Car- 
riers, Sec.  661;  R.  R.  Co.  v.  Miles,  40  Ark.  298;  R.  R. 
Co.  V.  Jones,  95  U.  S.  439;  R.  R..  Co.  v.  Lindly,  42 
Kan.  714;  Glover  v.  Scotten,  82  Mich.  369. 

And  it  is  only  when  iBvidence  has  been  introduced 
that  tends  to  show  some  excuse  or  reason  for  the  plain- 
tiff's being  in  this  dangerous  position,  that  it  has  been 
held  that  there  was  any  question  of  fact  as  to  his  con- 
tributory negligence  that  required  the  determination 
of  a  jury.  As  for  instance  in  McCorkle  v.  C,  R.  I.  & 
P.  R'y  Co.,  61  Iowa,  555;  Playor  v.  B.,  C.  R.  &  N. 
R.  R.  Co.,  12  Am.  and  Eng.  R.  R.  Cas.  112;  C,  M. 
&  St.  P.  R.  R.  Co.  V.  Carpenter,  56  Fed.  Rep.  451. 

But  where,  as  in  the  case  at  bar,  the  evidence  shows 
conclusively,  in  the  sense  that  there  can  be  no  question 
of  fact  about  it — ^that  there  is  nothing  that  tends  to 
show  any  right  or  excuse  on  plaintiff's  part  for  being 
on  the  top  of  thd  train,  or,  for  that  matter,  on  the  train 
at  all — ^that  the  plaintiff  was  guilty  of  contributory 
negligence,  it  is  not  necessary  to  submit  the  case  to  a 
jury,  and  the  court  may  properly  direct  a  verdict  for 
the  defendant.  Block  v.  Swift  &  Co.,  58  111.  App. 
354;  Abend  v.  Terre  H.  &  I.  R.  R.  Co.,  Ill  111.  202; 
Lake  S.  &  M.  S.  R'y  Co.  v.  Johnson,  135  Id.  641. 
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The  defendant,  in  stringing  its  wires,  owed  no  duty 
to  those  who  had  no  right  or  business  upon  or  about 
trains  which  might  be  operated  under  such.  wire.  The 
only  duties  which  the  defendant  owed  in  stringing  its 
wire  were  to  conform,  in  the  first  place,  to  the  condi- 
tions that  might  be  prescribed  by  the  city  of  Chicago, 
from  whose  consent  it  derived  its  sole  power  to  place 
this  wire  upon  the  street  and  operate  cars. thereon  with 
respect  to  the  height  of  the  wire  and  the  position  of 
the  wire  on  the  street ;  and,  secondly,  to  place  its  wires 
at  such  height  above  the  railroad  tracks  at  this  cross- 
ing that  those  who  were  engaged  in  the  ordinary  opera- 
tion of  trains  that  might  pass  under  it  would  not  be 
exposed  to  danger  because  of  the  wire.  It  did  not, 
however,  owe  a  duty  in  law  to  those  who  might,  with- 
out any  right  or  authority  or  business,  be  on  such 
trains  exposing  themselves  to  the  danger  of  coming  in 
contact  with  its  wire.  Clark  v.  City  of  Richmond,  83 
Va.  355;  Augusta  E'y  Co.  v.  Andrews,  89  (Ja.  653. 

Mr.  Justice  Windes  delivered  the  opinion  op  the 
Court. 

PlaintiflE  in  error  brought  suit  against  defendant  in 
error  and  two  steam  railroad  companies  to  recover  for 
alleged  negligence  which  caused  the  death  of  one  Her- 
man Schneegas,  who  was  sixteen  years  of  age  at  the 
time  of  his  death,  June  15,  1894.  The  Baltimore  & 
Ohio  Eailroad  Company  owned  railroad  tracks  which 
crossed  Ewing  avenue,  in  the  city  of  Chicago,  the 
place  where  deceased  was  killed.  Two  other  railroad 
companies  also  owned  and  operated  railway  tracks 
which  crossed  Ewing  avenue  at  the  same  place.  By 
consent  of  the  B.  &  0.  R.  R.  Co.,  the  Chicago  &  Calu- 
met Terminal  R.  R.  Co.  used  and  was  accustomed  to 
use  the  tracks  of  the  former  company  in  operating  the 
trains  of  the  latter  company  at  that  time.     The  Calu- 
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met  Company,  besides  ordinary  freight  cars,  was  in  the 
habit  of  running  in  its  trains  on  said  tracks, — high  box 
cars,  or  what  are  known  as  barrel  cars,  which  are  from 
eighteen  inches  to  two  feet  or  more  higher  than  the 
ordinary  freight  car.   * 

Defendant  in  error  for  one  year  and  upwards  prior  to 
and  on  June  15,  1894,  operated  an  electric  line  of  rail- 
way along  Ewing  avenue,  and  strung  its  trolley  wire, 
which  was  from  one-half  to  one  inch  in  diameter, 
across  the  tracks  of  the  B.  &  0.  R.  R,  Co.  at  Ewing 
avenue,  at  a  height  of  twenty  feet  and  one  inch  above 
the  tracks,  but  it  does  not  appear  by  w;hat  authority, 
whether  of  the  city  or  otherwise. 

Deceased  was  a  helper  in  the  employ  of  the  Rock 

Island  Railroad  Company,   and  was  in  the  habit  of 

riding  back  and  forth  between  South  Chicago  and 

Whiting,  Indiana,  on  the  freight  trains  of  the  Calumet 

Company,  without  objection   by  the  trainmen.     His 

brother  was  a  switchman  on  the  B.  &  O.  R.  R.  Co.     On 

the  day  of  the  accident  deceased  and  a  switchman  in 

the  employ  of  the  Calumet  Company  boarded,  near  its 

Wd  while  moving,  a  freight  train  of  said  company 

consisting  of  about  fifty  cars,  being  ordinary  box  cars 

^^d  tank  cars,  except  one,   which  was  a  barrel  car 

^bout  two  feet  higher  than  the  ordinary  box  car.    This 

barrel  car  was  the   '^second  hind"  car  of  the  train. 

*Vhen  this  train — the  rear  end   of  it — was  crossing 

Ewing  avenue,  two  of  the  train  men  (one  the  conduc- 

^^r)  were  sitting  on  the  front  end  (toward  the  engine) 

of  the  barrel  car,  and  deceased  stood  on  the  same  car 

back  of  these  men  and  facing  the  engine.  The  train  was 

going  eight  to  ten  miles  per  hour,  and  the  time  was 

between  11  and  12  o'clock  in  the  day.     The  trolley 

wire  was  large  enough  to  be  readily  seen  by  any  one  of 

ordinary  eyesight.     Deceased's  eyesight  was  very  good. 

There  was  about  six  feet  between  the  top  of  the  ordi- 
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nary  freight  car  and  this  wire,  and  about  four  feet 
between  it  and  the  top  of  the  barrel  car.  Deceased 
as  he  stood  on  the  barrel  car  was  struck  about  the 
breast  by  the  wire,  thrown  oflE  between  the  cars,  and  so 
injured  that  he  died.  The  negligence  alleged  as  against 
defendant  in  error,  was  in  stringing  its  wire  over  the 
railway  tracks  so  low  as  to  make  it  unsafe  and  danger- 
ous for  persons  passing  over  the  tracks  on  the  top  of 
barrel  cars.  At  the  close  of  the  evidence  for  plaintiff 
in  error,  the  trial  court  of  its  own  motion  ordered  a 
nonsuit  as  to  the  two  steam  railroad  companies,  and 
upon  motion  of  defendant  in  error,  instructed  a  ver- 
dict as  to  it  of  not  guilty.  No  question  is  made  as  to 
the  nonsuit,  but  it  is  claimed  only  that  the  court  erred 
in  taking  the  case  from  the  jury  and  in  entering  judg- 
ment for  defendant  in  error. 

It  is  claimed  in  argument  that  the  trial  court  in- 
structed for  defendant  in  error  because  deceased  was 
guilty  of  contributory  negligence  which  caused  the 
accident.  The  record  fails  to  show  such  was  the  basis 
of  the  court's  ruling,  and  we  are  not  prepared  to  hold 
but  that  the  law,  under  the  facts  shown,  would  justify 
the  judgment  of  the  court  in  that  regard.  Deceased 
was  not  in  the  performance  of  any  duty,  and  had  no 
right  to  be  on  the  train.  Elliott  on  Railroads,  Sec. 
1632;  R.  Co.  V.  Miles,  40  Ark.  298-322,  and  cases 
cited;  R.  Co.  v.  Lindley,  42  Kan.  714-23,  and  cases 
cited;  Barkley  V.  Ry.  Co.,  37  111.  App.  293,  and  cases 
cited;  Abend  v.  Terre  H.  &  I.  R.  R.  Co.,  Ill  111.  202. 

However,  even  if  it  be  conceded  that  deceased  did 
exercise  ordinary  care,  before  plaintiff  in  error  could 
recover  the  facts  must  show  that  defendant  in  error 
was  guilty  of  negligence  which  caused  the  injury. 

There  must  be  a  duty  by  defendant  in  error  to  de- 
ceased, before  it  can  be  said  it  was  negligent  in  string- 
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ing  its  wire  as  it  did.    Elliott  on  Railroads,  Sees.  466^ 
472  and  1251 ;  Cooley  on  Torts,  659-60. 

The  latter  author  says:  *'The  first  requisite  in  estab- 
lishing negligence  is  to  show  the  existence  of  the  duty 
which  it  is  supposed  has  not  been  performed/^ 

The  wire  in  question  was  strung  rightfully,  as  it  must 
be  presumed  in  the  absence  of  proof  to  the  contrary,  at 
the  place  of  the  accident.  It  was  at  a  sufSeient  height 
to  permit  ordinary  freight  cars  to  pass  under  it  with 
the  brakemen  standing  on  them,  and  so  as  to  leave  a 
space  of  four  feet  or  more  between  it  and  the  top  of  a 
barrel  car.  Deceased  was  five  feet,  nine  or  ten  inches 
in  height,  and  the  wire  struck  him  on  the  breast.  De- 
fendant in  error  provided  a  safe  passage  for  the  barrel 
car  with  two  men  sitting  upon  it.  That  is  all  it  should 
have  done.  The  law  does  not  require  that  it  should 
anticipate  every  possible  circumstance,  or  state  of  facts 
liable  to  occur,  which  would  make  it  dangerous  to  string 
its  wire  at  the  height  it  did, — only  that  it  should  be  so 
placed  that  it  was  reasonably  safe  for  the  passage  of 
persons  who  had  a  right  to  pass  under  it,  not  for  per- 
sons who,  for  their  own  convenience  or  pleasure,  saw  fit 
to  pass  under  it  by  other  than  the  usual  and  ordinary 
methods  of  travel  or  business.  There  were  forty-nine 
-other  cars  in  the  particular  train  on  which  deceased 
might  safely  have  stood  and  passed  the  wire,  or  sitting 
on  the  barrel  car  he  could  safely  have  passed  it. 

In  Cleveland,  0.  0.  &  St.  L.  R^y  Co.  v.  Walter,  147 
111.  64,  with  regard  to  a  brakeman  sitting  on  a  high  car 
of  a  train  which  passed  under  a  bridge,  causing  his  death 
while  ill  the  discharge  of  his  duty,  the  Supreme  Court 
approved  an  instruction  to  the  effect  that  the  law  did 
not  require  the  railroad  company  to  build  its  bridges  of 
such  height  that  its  brakemen  can  stand  on  the  cars 
and  pass  under  them  with  safety,  and  said  that  the 
only  question  was  whether  the  bridge  was  of  sufl5cient 
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height  that  brakemen  could  discharge  their  duties  with 
reasonable  safety. 

Certainly  it  is  plain  this  wii;e  was  high  enough 
to  allow  deceased  to  pass  safely  under  it  had  he  been 
sitting.  This  was  all  the  duty  it  could  be  said  defend- 
ant in  error  owed  to  deceased,  if  in  fact  it  owed  him 
any  duty  whatever.  He  stood  upon  the  barrel  car  for 
his  convenience  or  pleasure — not  because  of  the  call  of 
duty,  or  in  the  exercise  of  a  right  to  be  there,  and  no 
obligation  rested  on  defendant  in  error  to  protect  him 
from  injury,  standing  on  the  high  car. 

The  judgment  of  the  trial  court  is  affirmed. 


William  F.  Lenning  t.  Addie  Lenning. 

1.  DivoROB — Physical  Violence  as  Cruelty, — ^Whether  two  or  more  acts 
of  physical  violence  to  a  person  is  cruelty,  depends  on  the  character  of 
the  violence,  the  manner  of  the  person  committing  it,  and  all  the  oironm- 
stances  attending  such  acts,  as  well  as  on  many  other  matters  which 
might  have  a  bearing  in  determining  whether  the  particular  violence  is 
cruelty  or  not.  ^ 

2.  Same— Adultery — Where  Both  Parties  are  Ouiliy  no  Divorce  Will 
be  Granted, — One  shown  to  be  guilty  of  adultery  can  not  have  a  divorce 
for  adultery  committed  by  the  other  and  if  adultery  by  the  complainant 
in  a  cross-bill,  be  set  up  in  an  answer  to  such  cross-bill,  proof  to  sustain 
such  charge  is  admissible  on  the  hearing  although  a  charge  of  adultery 
made  in  the  original  bill  has  been  withdrawn. 

3.  Same — Trial  by  Jury — Effect  of  Verdict. — When  a  divorce  case  is 
tried  by  a  jury,  the  trial  has  all  the  incidents  of  a  trial  at  common  law, 
and  the  verdict  is  not  merely  advisory  to  the  court,  but  has  the  force  and 
effect  of  a  verdict  at  common  law. 

4.  Same — Adultery  and  Cruelty — A  Verdict  in  Regard  to  Sustained. — 
The  court  discusses  the  evidence  in  relation  to  adultery  and  cruelty  and 
concludes  that  it  justifies  the  whole  verdict  of  the  jury  and  that  the  court 
did  not  err  in  dismissing  both  the  original  and  cross-bills. 

5.  Trials — An  Instrtiction  Calling  for  Proof  by  a  Clear  Preponderance 
of  the  Evidence  in  a  Civil  Case  Erroneous. — It  is  improper  to  instruct  a  jury 
that  a  charge  of  adultery  must  be  established  by  a  clear  preponderance 
of  the  evidence,  as  only  a  preponderance  of  the  evidence  is  required. 
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DiTOree*  Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Nathakixl  C.  Sears,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1807.    Affirmed.    Opinion  filed  January  17,  1898. 

A.  A.  Thomas,  Wm.  J,  Ammen,  attorneys  for  plain- 
tiflE  in  error. 

John  C.  Wilson  and  William  H.  Slack,  attorneys 
for  defendant  in  error. 

Mb.  Justice  Windes  delivered  the  opinion  of  the 

COUBT. 

Defendant  in  error  on  March  26,  1897,  filed  her 
sworn  bill  against  plaintiff  in  error  in  the  Circuit  Court, 
charging  him  with  cruelty  generally  since  their-  mar- 
riage, without  alleging  any  specific  time  or  place,  also 
^ith  habitual  drunkenness  for  two  years  last  past,  and 
adultery  at  divers  times  and  places  since  the  marriage 
^th  divers  lewd  women,  but  fixed  no  specific  time, 
piace  or  person  with  whom  the  adultery  was  commit- 
ted, and  asking  a  divorce  from  plaintiff  in  error.  Plain- 
tiff in  error  answered,  denying  the  cruelty,  drunken- 
ness and  adultery,  and  alleges  that  all  said  charges  were 
known  to  be  false  by  defendant  in  error,  and  that  they 
were  naade  by  her  to  compel  him  to  let  her  alone  in  her 
adulterous  life,  and  to  allow  her  to  retain  certain  prop- 
erty described  in  her  bill,  and  that  she  knew  before  her 
bill  was  filed,  that  he  was  preparing  to  file  such  a  bill 
against  her.  The  answer  also  contains  a  demurrer  to 
that  portion  of  the  bill  charging  him  with  cruelty  and 
adultery,  the  cause  of  demurrer  assigned  being  that 
there  was  not  sufficient  averment  of  time  and  place  as 
to  these  charges. 

The  cause  was  transferred  to  the  Superior  Court  by 
agreement,  and  on  June  5,  1897,  plaintiff  in  error  filed 
his  cross-bill,  alleging  that  on  December  6,  1897,  he 
discovered  the  unchastity  of  defendant  in  error,  charged 

Vol.  liXXni  15 


226  Appellate  Coubts  of  Illinois, 

Vol.  73.]  Lenning  v.  Lenning. 

her  with  adultery  with  one  Frank  Marvin,  also  with 

one Johnson,  and  other  men,  alleging  times  and 

places  as  to  the  adultery  with  Marvin,  and  asking  a 
divorce  from  her.  She  answered,  denying  all  the  charges 
of  adultery  against  her,  and  later,  by  leave  of  court, 
filed  an  amended  bill  and  an  amended  answer  to  the 
cross-bill.  The  amended  bill,  which  is  sworn  to  by  her, 
charges  plaintiflE  in  error  with  striking  her  and  violently 
and  angrily  pushing  and  forcing  her  through  a  window, 
etc.,  calling  her  vile  names,  and  falsely  charging  her 
with  being  unchaste  and  lewd,  on  December  1,  1896, 
and  on  many  occasions  immediately  preceding  and  fol- 
lowing said  date ;  also  that  he  had  committed  adultery 
on  occasions  before  and  after  December  1,  1896,  with 
a  woman  named  **Anna,'^  her  other  name  and  identity 
being  unknown  to  defendant  in  error. 

The  answer  to  the  original  bill  was  ordered  to  stand 
to  the  amended  bill.  The  amended  answer  to  the 
cross-bill  alleges  that  plaintiff  in  error  *'has  for  a  con- 
siderable time  past  given  himself  over  to  adulterous 
practices;  that  at  divers  times  and  places  since  said 
marriage,  the  cross-complainant  committed  adultery 
with  various  lewd  women,  whose  names  are  to  this 
defendant  unknown.'' 

Replications  to  the  respective  answers  were  filed, 
and  the  cause  tried  before  the  court  and  a  jury,  which 
was  called  on  motion  of  defendant  in  error.  Three 
issues  of  fact  were  submitted  to  the  jury,  viz. : 

**(1)  Has  the  defendant,  William  F.  Lenning,  since 
his  marriage  to  the  complainant  been  guilty  of  extreme 
and  repeated  cruelty  to  said  complainant,  as  charged 
in  the  amended  bill  ? 

'*(2)  Has  the  said  defendant,  William  F.  Lenning, 
since  his  marriage  to  complainant,  Addie  Lenning, 
been  guilty  of  adultery  as  charged  in  the  amended 
bill! 
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*^(3)  Did  said  Addie  Lenning  commit  adultery  as 
charged  in  said  cross-bilir^ 

At  the  commencement  of  the  trial,  after  the  jury 
was  sworn  to  try  the  issues,  counsel  stated,  in  behalf  of 
defendant  in  error,  that  he  withdrew  the  issue  of  adul- 
tery as  charged  in  the  amended  bill,  and  the  trial  was 
had  on  the  first  and  third  issues  submitted.  The  ver- 
dict was  that  plaintiflE  in  error  was  not  guilty  of  cruelty, 
and  that  defendant  in  error  was  not  guilty  of  adultery. 
Both  parties  moved  for  a  new  trial,  their  motions  were 
overruled,  and  the  court  dismissed  both  the  bill  and 
cross-bill  for  want  of  equity. 

Plaintiff  in  error  contends  that  the  court  erred  in 
admitting  in  evidence  a  certain  writing,  exhibit  A.; 
that  the  verdict  on  the  issue  of  adultery  of  his  wife  is 
against  the  clear  weight  of  the  evidence;  that  the 
court  erred  in  admitting  any  evidence  on  the  charges 
of  cruelty,  and  also  erred  in  giving  and  refusing  certain 
instructions. 

Defendant  in  error,  under  cross  errors  assigned, 
contends  that  her  first  instruction,  which  was  refused, 
should  have  been  given.     This  instruction  is,  viz. : 

1.  **The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant,  William 
F.  Lenning,  has  been  guilty  of  two  or  more  acts  of 
physical  violence  to  the  person  of  the  complainant, 
Addie  Lenning,  he  is  guilty  of  extreme  and  repeated 
cruelty  as  charged  in  the  complainants  amended  bill; 
and  in  considering  such  acts  of  violence,  if  any  have 
appeared  from  the  evidence,  they  may  properly  con- 
sider any  abusive  or  indecent  language  used  by  the 
defendant,  William  F.  Lenning,  to  or  in  the  presence 
of  complainant  as  tending  to  characterize  such  acts  of 
violence;  if  you  further  find  from  the  evidence  that 
any  such  abusive  or  indecent  language  was  used.'' 

It  is  elementary  that  the  court  should  not  assume  the 
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province  of  the  jury,  and  tell  it  that  physical  violence 
is  necessarily  cruelty,  as  is  done  in  this  instruction. 
Whether  two  or  more  acts  of  physical  violence  to  a 
person  is  cruelty,  depends  on  the  character  of  the  vio- 
lence, the  manner  of  the  person  committing  it,  and  all 
the  circumstances  attending  such  acts,  as  well  as  many 
other  matters  which  could  be  enumerated  that  might 
have  a  bearing  in  determining  whether  the  particular 
violence  is  cruelty  or  not. 

The  writing,  exhibit  A.,  which  the  court  admitted  in 
evidence,  is  too  vile  and  obscene  to  be  copied.  In  sub- 
stance it  is  a  statement  that  plaintiff  in  error  had  been 
guilty  of  adultery  with  one  or  more  women.  Three 
witnesses  testified  that  the  handwriting  was  that  of 
plaintiff  in  error,  and  he  did  not  deny  it,  except  as  to 
the  date,  December  29,  189C,  5  p.  m.,  and  the  address, 
*'Dear  Mary.''  The  writing  is  not  signed  by  him.  It 
does  not  appear  that  the  writing  was  ever  seen  by  the 
defendant  in  error  until  about  six  weeks  after  she  had 
left  home,  and  then  it  was  found  by  a  friend,  who  went 
with  her  to  aid  her  in  getting  some  of  her  goods  from 
the  house  occupied  by  plaintiff  in  error,  their  former 
home,  and  during  his  absence.  He  had  previously 
changed  the  locks  on  the  house,  and  it  does  not  appear 
how  she  gained  admission,  though  presumably  through 
a  window. 

It  is  contended  that  the  admission  of  this  writing  was 
error,  because  it  did  not  tend  to  prove  any  issue  sub- 
mitted to  the  jury,  and  was  calculated  to  seriously  prej- 
udice plaintiff  in  error.  Strictly  speaking,  this  is  true. 
Certainly  it  was  not  admissible  to  prove  cruelty,  as  it 
was  not  given  to  her,  nor,  so  far  as  the  evidence  shows, 
was  it  intended  by  Lenning  that  it  should  be  seen  by 
his  wife. 

But  the  amended  answer  to  the  cross-bill  alleged  that 
Lenning  '*had  for  a  considerable  time  past  given  him- 
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self  over  to  adulterous  practices ;  that  at  divers  times 
and  places  since  said  marriage,  the  cross-complainant 
committed  adultery  with  various  lewd  women,  whose 
names  are  to  this  defendant  unknown.''  This  allega- 
tion was  not  withdrawn  by  Mrs,  Lenning,  and  if  true, 
was  a  complete  defense  to  the  cross-bill.  The  writing 
was  competent  and  material  proof  on  this  defense.  Mr. 
Bishop  in  his  work  on  Marriage  and  Divorce  (Vol.  2), 
Sec.  330,  says:  **By  all  opinions,  English  and  Ameri- 
can, one  shown  to  be  guilty  of  adultery  can  not  have  a 
divorce  for  adultery  committed  by  the  other.  And  it 
makes  no  difference  which  was  the  earlier  offense,  or 
even  that  the  plaintiff's  followed  a  separation  which 
took  place  on  discovery  of  the  defendant's."  The  text 
is  sustained  by  authority.  Smith  v.  Smith,  4  Paige, 
432 ;  Bast  v.  Bast,  82  111.  584.      , 

The  real  issue  was  whether  Lenning  was  entitled  to 
a  divorce  from  his  wife  on  the  charge  of  adultery,  and 
the  court  might  very  properly  have  instructed  the  jury, 
in  view  of  this  writing,  that  if  they  believed  from  the 
evidence  he  was  guilty  of  adultery,  then  their  verdict 
as  to  her  should  be  not  guilty;  that  is  to  say,  though 
she  might  be  guilty  of  adultery,  if  he  was  also  guilty 
of  the  same  offense,  that  fact  was  a  complete  answer 
to  the  charge  against  her,  and  a  bar  to  his  suit.  The 
Revised  Statutes,  Ch.  40,  Sec.  7,  provide  that  ''either 
party  shall  have  the  right  to  have  the  cause  tried  by  a 
jury."  When  the  case  is  tried  by  a  jury,  the  trial  has 
all  the  incidents  of  a  trial  at  common  law,  and  the 
verdict  is  not  merely  advisory  to  the  court,  but  has  the 
force  and  effect  of  a  verdict  at  common  law.  Razor  v. 
Razor,  42  111.  App.  507. 

The  whole  issue  made  by  the  cross-bill  and  answer 
to  it  was  tried  by  the  jftry,  and  this  writing  being 
material  on  the  recriminating  defense  of  adultery  by 
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Lenning  made  by  the  answer,  was  properly  admitted 
in  evidence. 

The  court  gave,  at  request  of  defendant  in  error  an 
instruction,  viz. : 

*'The  court  instructs  the  jury  that  the  act  of  adultery 
can  not  be  presumed,  but  must  be  alleged  and  clearly 
established  hy  a  preponderance  of  all  the  evidence;  and 
in  this  case,  if  you  believe  the  facts  and  circumstances 
relied  upon  to  prove  the  complainant,  Addie  Lenning, 
to  have  been  guilty  of  adultery,  are  as  well  consistent 
with  her  innocence  as  with  her  guilt,  then  it  is  your 
duty  to  find  her  not  guilty  of  adultery." 

This  we  think  was  error,  in  that  it  tells  the  jury  that 
adultery  must  be  clearly  established  by  a  preponder- 
ance of  all  the  evidence,  and  is  in  conflict  with  instruc- 
tion No.  1  given  for  plaintiff  in  error,  in  which  the 
jury  was  told  it  was  not  necessary  to  prove  the  charge 
of  adultery  or  cruelty  beyond  a  reasonable  doubt,  but 
that  it  was  sufficient  in  either  case,  if  the  jury  believe 
that  such  charges  respectively  were  proven  by  the  pre- 
ponderance of  the  evidence.  The  latter  instruction 
states  the  law  correctly.  Crabtree  v.  Reed,  50  111.  206; 
McDeed  v.  McDeed,  67  111.  546. 

In  these  cases  it  was  held  that  instructions  which 
required  a  plaintiff  to  make  out  his  case  by  a  clear  pre- 
ponderance  of  the  evidence,  were  erroneous.  The 
language  of  the  fourteenth  instruction  is  **clearly 
established  by  a  preponderance  of  all  the  evidence,'' 
and  means  the  same  as  clear  preponderance  of  tho 
evidence. 

We  do  not  think  this  reversible  error,  however,  in 
this  case.  If  the  jury  had  found  Mrs.  Lenning  guilty 
of  adultery,  we  think  the  court  should  have  set  aside 
the  verdict,  because  the  writing,  exhibit  A.,  is  a  plain 
statement,  in  his  own  handwriting,  that  defendant  was 
guilty  of  adultery.  He  was  examined  about  it,  and  tes- 
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tified  that  certain  words  in  the  writing  were  not  in  his 
handwriting,  bat  was  not  asked  whether  the  statements 
in  the  writing  were  true  or  not.  We  must  assume  that 
they  were  true  when  he  failed  to  deny  them,  though 
called  to  the  stand  three  times  after  this  writing  was 
admitted  in  evidence. 

We  have  carefully  examined  the  whole  evidence, 
and  are  of  opinion  that  it  justifies  the  whole  verdict  of 
the  jury,  and  think  that  on  the  evidence  the  court  did 
not  err  in  dismissing  both  the  bill  and  cross-bill. 
The  contention  that  the  court  erred  in  admitting  any 
evidence  of  Lenning's  cruelty  is  not  tenable,  because 
he  is  found  not  guilty  of  cruelty,  and  besides  it  was  ad- 
missible under  the  allegations  of  the  amended  bill. 
We  can  not  see,  from  a  thorough  examination  of  the 
whole  case,  that  he  was  in  any  way  prejudiced  by  that 
evidence. 

Prom  a  particular  examination  of  all  the  other  in- 
structions given,  refused  and  modified,  of  which  com- 
plaint has  been  made,  we  find  no  reversible  error  in 
any  of  them,  and  the  decree  of  the  Superior  Court  is 
therefore  affirmed. 

Mr.  Justice  Seabs  took  no  part  in  this  decision. 


Charles  F.  Offntt  y.  World's  Columbian  Exposition. 

Appellate  Cottbt  "PnAO^ioz^  Where  t?ie  Court  is  Evenly  Divided, — 
When  only  two  of  the  judges  of  this  coart  take  part  in  the  consideration 
of  a  ease,  if  they  are  divided  in  opinion  as  to  whether  the  judgment 
ehonld  be  affirmed  or  reversed,  it  must  be  affirmed. 

Trespass  on  the  Gase^  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  oourt  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
January  27,  1898. 

Henet  D.  Beam,  William  R.  Rummler,  and  Robert 
"W.  McCuLLOOH,  attorneys  for  plaintiflE  in  error. 
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John  A.  Post,  and  John  B.  Bbadt,  attorneys  for 
defendant  in  error. 

Per  Oubiam. — This  case  was  tried  in  the  lower  court 
before  Judge  Windes,  then  sitting  on  the  circuit  bench ; 
hence  he  did  not  participate  in  the  consideration  of 
the  case. 

There  is  a  division  of  opinion  between  the  remaining 
justices,  and  the  case  is  therefore  affirmed  by  a  divided 
court,  and  no  opinion  will  be  filed. 


80  ^  American  Yault  Safe  &  Lock  Go.  t.  Warren  Springer. 

'BRAcnoz—ExeeptUms  to  Orders  Should  he  Preserved  by  a  BUI  of 
Exceptions. — ^Where  no  exception  is  preserved  by  a  bill  of  exceptions  to 
an  order  striking  a  plea  from  the  files,  nor  to  the  overruling  of  a  motion 
to  set  aside  such  order,  the  action  of  the  court  in  that  regard  can  not  be 
reviewed  on  appeal. 

Attachment.  Error  to  the  Circuit  Court  of  Cook  Cpunty;  the  Hon. 
Edmxtnd  W.  Bubke,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1897.    Affirmed.    Opinion  filed  January  27,  1897. 

PiNNEY  &  Obb,  attorneys  for  plaintiff  in  error. 
W.  N.  Gemmill,  attorney  for  defendant  in  error. 

« 

Mb,  Pbesiding  Justice  Adams  delivebed  the 
opinion  of  the  coubt. 

Defendant  in  error  sued  pltdntiflE  in  error  in  attach- 
ment, and  the  latter  filed  a  plea  in  abatement,  which 
the  court,  on  motion  of  the  plaintiff  below,  October 
26,  1895,  struck  from  the  files,  with  leave  to  the  de- 
fendant to  file  an  amended  plea  instanter,  which  the 
defendant  did. 

January  11,  1896,  the  court,  on  motion  of  plaintiff's 
attorney,   struck  the    amended  plea  from    the  files. 
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March  13,  1896,  the  defendant  moved  the  court  to  va- 
cate the  order  of  January  11, 1896,  striking  the  amended 
plea  from  the  files,  which  order  the  court  overruled, 
but  granted  leave  to  the  defendant  to  plead  within  fif- 
teen days.  •  The  record  contains  no  bill  of  exceptions, 
nor  has  any  exceptions  been  preserved  in  any  way  to 
the  action  of  the  court  either  in  striking  from  the  files 
the  amended  plea,  or  in  overruling  the  motion  to  set 
aside  the  order  striking  that  plea  from  the  files.  Plain- 
tiff in  error  did  not  avail  of  the  order  of  March  13, 1896, 
granting  it  leave  to  plead  within  fifteen  days  from  t  hat 
date,  and,  February  5,  1897,  was  defaulted  for  want 
of  a  plea,  and  judgment  was  rendered  against  it  for 
$1,268.33. 

The  striking  the  amended  plea  from  the  files  is 
assigned  as  error. 

No  exception  having  been  preserved  to  the  striking 
the  plea  from  the  files,  nor  to  the  overruling  of  the 
motion  to  set  aside  the  order  striking  it  from  the  files, 
the  action  of  the  court  in  that  regard  can  not  be 
reviewed  here.  Snell  v.  Trustees,  58  111.  290;  Reed  v. 
Home,  73  lb.  598;  Fanning  v.  Russell,  81  lb.  398; 
Blair  v.  Ray  et  al.,  103  lb.  615;  Van  Cott  v.  Bprague, 
5  m.  App.  99;  Hersey  v.  Schaedel,  6  Id.  188. 

In  Van  Cott  v.  Sprague,  supra^  the  court,  MoAl- 
liiSTEB,  J.,  delivering  the  opinion,  give  the  true  reason 
for  the  rule,  and  state  when  it  is  and  when  not  neces- 
sary to  preserve  exceptions  by  bill  of  exceptions,  the 
court  saying: 

**The  record  proper  in  a  suit  at  law  consists  of  the 
process  by  which  the  defendant  is  brought  into  court, 
including  the  sheriff's  return,  the  declaration,  pleas, 
demurrer  and  verdict,  if  there  is  any;  also  any  judg- 
ment upon  demurrer,  or  other  judgment,  interlocutory 
or  final.  So  that  if  a  judgment  be  given  upon  de- 
murrer overruling  or  sustaining  it,  and  is  not  waived  by 
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pleading  over,  or  upon  default — and  in  the  former  case 
the  demurrer  is  improperly  overruled  or  sustained,  or 
in  the  latter  the  service  is  not  in  time,  or  the  declara- 
tion fails  to  set  out  a  cause  of  action,  or  the  judgment 
is  unauthorized  by  law,  the  party  prejudiced  may,  on 
appeal  or  writ  of  error,  assign  error  in  the  appellate 
court  without  any  exceptions,  or  having  a  bill  of  excep- 
tions ;  because  the  errors  arise  upon  the  record  proper. 
This,  substantially,  is  as  far  as  the  common  law  goes. 
But  inasmuch  as  various  other  rulings  may  be  made 
in  the  progress  of  the  cause  which  would  not  belong  to 
the  record  proper,  the  statute  steps  in  and  authorizes 
these,  with  proper  exceptions,  to  be  preserved  in  a  bill 
of  exceptions  and  made  a  part  of  the  record.  In  this 
category  are  all  motions  and  orders  striking  pleas  and 
other  papers  from  the  files. '^ 
The  judgment  will  be  affirmed. 
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WUliam  E.  Webster  y.  William  Fleming. 

1.  Parties — In  a  Suit  upon  a  Covenant. — A  oovenant  in  a  deed  can  not 
be  sned  upon  by  a  person  who  is  not  a  party  to  the  deed,  but  the  sait 
must  be  brought  in  the  name  of  the  person  with  whom  the  covenant  is 
made. 

2.  Pleading— Jn  Error  Held  Cured  by  the  Finding.— Where  the  original 
declaration  is  properly  entitled,  and  the  finding  and  judgment  are  in  the 
proper  title,  an  error  in  the  title  of  an  amended  declaration  can  not  have 
the  effect  of  changing  the  true  title  of  the  suit  and  is  cured  by  a  finding. 

3.  Pbaotioe— Duty  of  Trial  Judge  as  to  Examination  of  Pleadings. — ^The 
judge  of  a  trial  court  is  not  called  upon  to  examine  the  pleadings  critic- 
ally, or  to  notice  a  variance  between  the  writ  and  declaration,  or  any 
other  defect,  unless  his  attention  is  called  to  the  existence  of  the  defect, 
in  an  appropriate  way  by  counsel. 

4.  Beal  Estate — Delivery  of  Possession. — Actual  delivery  of  possession 
of  real  estate  sold  is  not  essential  under  the  system  of  conveyancing  in 
use  in  this  State  and  a  grantee  can  not  set  up  a  failure  to  deliver  posses- 
sion as  a  defense  to  a  suit  for  the  purchase  money. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Henrt  V.  Freeman,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1897.  Affirmed  if  a  remittitur  is  entered.  Opinion  filed  Janu- 
ary 27,  1898. 
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John  M.  Hamilton,  attorney  for  appellant. 
Jones  &  Strong,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the 
opinion  of  the  court. 

This  was  an  action  assumpsit  of  by  appellee  against 
appellant.  The  declaration  contained  two  special 
counts  and  the  common  count  on  the  account  stated. 
The  special  counts  were  substantially  as  follows : 

That  on  December  17, 1890,  John  J.  Shutterly  sold 
and  conveyed  by  deed  to  defendant  five  lots  of  real 
estate  in  Mallette  &  BrownelPs  subdivision  of  Auburn 
Park,  Cook  County,  Illinois,  and  (after  description  of 
the  property)  the  first  count  alleges  '*the  said  defend- 
ant undertook  and  then  and  there  faithfully  promised 
to  said  John  J.  Shutterly  to  pay  unto  the  legal  holders 
thereof  at  maturity  said  Shutterly's  certain  promissory 
notes  amounting  to  $19,860,  with  interest,  since  Sep- 
tember 1,  1890,  among  which  was  one  certain  note  for 
the  sum  of  $860,  bearing  date  the  9th  day  of  August, 
1889,  and  payable  on  or  before  four  years  thereafter, 
to  the  order  of  Mallette  &  Brownell  at  the  oflSce  of 
Eggleston,  Mallette  &  Brownell,  Chicago,  Illinois, 
with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually,  and  after  maturity  to 
bear  interest  at  the  rate  of  eight  per  cent  per  annum. 
That  thereafter  said  note  was  duly  indorsed  by  the  said 
Mallett  &  Brownell,  and  thereupon,  for  a  valuable 
consideration  assigned  and  delivered  to  the  said  Wil- 
liam Fleming,  who  is  now  the  holder  and  legal  owner 
thereof,  which  said  note  was  secured  by  trust  deed  on 
lot  7  ( pne  of  the  lots  described  in  the  deed  from  Shut- 
terly to  Webster),  and  that  John  J.  Shutterly,  confid- 
ing in  the  promises  of  the  defendant,  executed  and 
deUvered  to  defendant  a  sufficient  deed  to  the  said  five 
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lots,  and  defendant  accepted  the  deed  and  had  it 
recorded  *  *in  and  by  which  said  deed  the  said  defend- 
ant herein  assumed  and  agreed  to  pay  the  said  note 
herein  described,  together  with  the  interest  thereon 
from  September  1,  1890,  as  part  of  the  consideration 
therefor  in  the  following  words:  'Subject  however,  to 
incumbrances  thereon  to  the  amount  of  $19,860, 
with  the  interest  since  September  first,  1890,  which 
incumbrances  the  said  party  of  the  second  part 
assumes  and  agrees  to  pay  as  a  part  of  the  above  named 
consideration.' ''  That  the  said  incumbrances  con- 
sisted of  notes  by  said  Shutterly  and  secured  by  trust 
deeds  on  the  lots  conveyed  to  the  amount  of  $19,860, 
and  no  more,  and  that  there  were  no  other  incum- 
brances on  said  lots,  whereby  defendant  became  liable 
to  pay  said  note  for  $860  to  the  legal  holder  thereof  at 
maturity,  and  not  having  paid  it,  this  suit  is  brought 
by  William  Fleming,  plaintiff.  The  second  count  also 
alleges  the  conveyance  of  the  five  lots  by  deed  from 
Shutterly  to  Webster  and  alleges  that  *'in  and  by  which 
said  deed  the  said  defendant  assumed  and  agreed  to  pay 
the  said  note''  (of  $860,  said  to  be  owned  by  William 
Fleming),  and  that  in  the  assumption  clause  of  the 
deed  it  was  expressly  agreed  **by  the  defendant  with 
said  Shutterly  that  said  note  sued  on  was  part  of  the 
incumbrances  assumed  by  him,  and  that  there  were  no 
other  incumbrances." 

Defendant  below  pleaded  the  general  issue  and  three 
special  pleas.  The  first  special  plea  avers  that  the  only 
consideration  for  the  assumption  by  the  defendant  of 
the  incumbrances  was,  that  Shutterly  would  convey  to 
defendant  good  title  to  the  premises,  and  would  deliver 
to  defendant  possession  thereof  at  the  date  of  the  deed, 
and  that  he  did  not  deliver  such  possession  for  a  period 
of  six  months  after  the  date  of  the  deed,  to  defendant's 
damage  of  $2,000,  which  he  offers  to  set  off,  etc. 
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Second  special  plea:  that  by  the  deed  defendant 
assumed  to  pay  only  $19,860  of  incumbrances,  but  was 
compelled  to  and  did  pay  a  special  assessment  of  $1,000, 
which  was  a  lien  on  the  property,  and  which  was  an 
incumbrance  in  addition  to  the  $19,860,  etc. 

Third  special  plea :  that  after  delivery  of  the  deed  by 
Shutterly  to  defendant,  defendant  conveyed  to  George 
M.  Reed  the  property  on  which  the  $860  note  was 
secured  by  trust  deed,  and  in  and  by  the  conveyance 
to  Reed  it  was  covenanted  that  Reed  should  pay  the 
incumbrances,  including  the  $860  note,  as  part  of  the 
purchase  money,  of  which  plaintiff  had  notice,  and, 
thereafter,  accepted  Reed  as  his  debtor  for  the  $860 
incumbrance,  and  accepted  from  him  payments  of 
interest  due  thereon,  and  made  arrangements  with 
Reed  to  extend  the  time  of  payment  of  said  $860  with- 
out defendant's  knowledge  or  consent,  and  thereafter 
looked  to  Reed  for  payment,  whereby  defendant  was 
released,  etc. 

Issue  was  joined  on  these  pleas,  and  the  cause  was 
tried  by  the  court,  a  jury  being  waived  by  agreement 
of  the  parties.  The  court  found  for  the  plaintiff,  and 
assessed  his  damages  at  the  sum  of  $1,268.98,  and 
judgment  was  entered  on  the  finding. 

August  9,  1889,  John  J.  Shutterly  executed  a  note 
of  that  date  to  the  order  of  Mallette  and  Brownell,  for 
the  sum  of  $860,  due  four  years  after  date,  with  inter- 
est at  the  rate  of  six  per  cent  per  annum  thereafter. 
The  note  contained  a  recital  that  it  was  secured  by 
trust  deed  to  Nathaniel  M.  Jones  of  real  estate  in  Cook 
County,  Illinois.  A  trust  deed,  of  same  date  as  the 
note,  and  to  secure  payment  of  the  same,  was  executed 
by  Shutterly  and  wife  to  Nathaniel  M.  Jones,  convey- 
ing lot  7  in  block  19,  in  Mallette  and  BrownelPs  sub- 
division, etc.,  in  Cook  County,  Illinois.  December  17, 
1890,  Shutterly  and  wife,   by  warranty  deed  of  that 
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date,  conveyed  to  William  E.  Webster  the  lot  above 
described,  and  also  lots  1  to  6,  both  inclusive,  in  the 
same  subdivision.  The  deed  to  Webster  cpntained  the 
following : 

*' Subject,  however,  to  incumbrances  thereon  to  the 
amount  of  $19,860.00,  with  the  interest  since  Septem- 
ber first  (1st),  1890,  which  incumbrance  the  said  party 
of  the  second  part  assumes  and  agrees  to  pay  as  a  part 
of  the  above  named  consideration,  and  also  subject  to 
the  taxes  for  the  year  1890,  and  also  subject  to  an  alley 
assessment  of  $100.00.^' 

Shutterly,  called  as  a  witness  for  the  plaintiflE,  testi- 
fied that  the  $860  note  which  was  introduced  in  evi- 
dence by  the  plaintifiE,  was  the  note  first  above  described, 
and  which  was  secured  by  the  trust  deed  from  him  to 
Jones,  and  was  a  part  of  the  $19,860  incumbrances 
mentioned  in  the  deed  from  himself  and  wife  to  Web- 
ster. The  $860  note  was  assigned  to  Fleming  by  in- 
dorsement about  August  1,  1893. 

Appellant,  by  his  counsel,  makes  the  following  ob- 
jections :  That  the  suit  is  on  the  note,  and  not  on  the 
assumption  clause  in  the  deed  from  Shutterly  to  Web- 
ster ;  that  Fleming,  being  a  stranger  to  the  deed,  can 
not  maintain  the  action ;  that  if  the  suit  is  on  the  as- 
sumption clause  in  the  deed,  appellant  can  make  any 
defense  which  could  be  made  if  the  suit  was  by  Mal- 
lette  and  Brownell,  and  that  false  representations  were 
made  by  Mallette  and  Brownell,  by  reason  of  which  ap- 
pellant was  induced  to  purchase  the  property,  to  his 
damage,  etc.;  that  Mallette  and  Brownell  accepted 
Reed,  appellant's  grantee,  as  their  debtor,  and 
thereby  released  him,  and,  finally,  that  the  incum- 
brance of  $860  is  not  defined  in  the  deed  from  Shut- 
terly to  appellant.  We  disagree  with  counsel's  conten- 
tion that  the  suit  is  on  the  note,  and  not  on  the  assump- 
tion clause  of  the  deed.     The  declaration  counts  on  the 
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assamption  clause  of  the  deed  and  avers,  in  substance, 
that  the  defendant  thereby,  viz. :  by  such  assumption 
clause,  undertook  and  promised  to  pay  the  Shut- 
terly  note.  The  proposition  that  Fleming  could  not 
maintain,  in  his  own  name,  a  suit  on  the  covenants  in 
the  deed  to  Webster,  is  undoubtedly  a  correct  legal 
proposition.  Harms  v.  McCormick,  132  lU.  104,  but 
we  do  not  think  that  appellant  is  in  a  position  to  avail 
of  that  objection  here.  It  appears  from  the  record 
that  a  precipe  was  filed  and  a  summons  issued  July  9, 
1894,  returnable  to  the  August  term  1894,  of  the  court, 
in  which  the  suit  was  entitled  William  Fleming  v.  Wil- 
liam E.  Webster.  July  27,  1894,  appellee  filed  a  dec- 
laration in  which  John  Shutterly  was  named  as 
plaintiff  for  the  use  of  William  Fleming,  and  William 
C.  Webster  was  named  as  defendant.  August  1, 1894, 
the  precipe  and  summons  were,  by  order  of  court, 
amended  so  as  to  correspond  with  the  declaration,  thus 
making  the  title  of  the  suit  Shutterly,  for  use,  etc.,  v. 
Webster.  Appellant,  defendant  below,  not  having 
been  served  with  the  original  summons,  an  alias  issued 
August  9,  1894,  which  was  served  on  appellant  August 
17,  1894.  In  the  alias  Fleming  was  named  as  plaintiff, 
but  this,  in  view  of  the  order  of  August  first,  was  a 
mere  clerical  error  and  could  not  affect  the  title  of  the 
suit  as  fixed  by  the  prior  order;  and  so  appellant's 
attorneys  seem  to  have  understood,  because  August  30, 
1894,  they  filed  a  demurrer  to  the  declaration  which 
demurrer  was  entitled  William  E.  Webster  ats.  John 
Shutterly,  for  use  of  William  Fleming.  Several  de- 
murrers were  sustained  to  the  declaration,  and  the  de- 
claration as  finally  amended,  named  William  Fleming 
as  plaintiff  and  William  E.  Webster  as  defendant.  It 
does  not  appear  that  subsequent  to  the  order  entered 
August  1,  1894,  authorizing  the  amendment  of  the 
precipe  and  summons  so  as  to  correspond  with  the  dec- 
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laration  filed  July  9,  1894,  in  which  Shutterly  was 
named  as  plaintiflE,  the  court  made  any  further  order 
allowing  any  amendment  changing  the  name  of  the 
plaintiff,  so  that,  so  far  as  appears  from  the  record,  the 
proper  title  of  the  suit  when  the  last  amended  declara- 
tion was  filed,  October  27,  1894,  was  Shutterly  v.  Web- 
ster. This  being  true,  the  naming  Fleming  as  plaintiff 
in  the  amended  declaration  was  an  error  on  the  part 
of  the  pleader  and  could  not  have  the  legal  effect  of 
changing  the  true  title  of  the  suit.  The  case,  by  agree- 
ment of  the  parties,  made  in  open  court,  was  submitted 
to  the  court  for  trial,  without  a  jury  under  the  title 
John  J.  Shutterly  for  the  use  of  William  Fleming  v. 
William  E.  WeT3ster,  and  the  finding  of  the  court  and 
the  judgment  were  entered  under  that  title.  It  does 
not  appear  from  the  record  that  counsel  for  appellant 
made  any  objection  to  the  erroneous  and  unauthorized 
change  of  the  name  of  the  plaintiff  in  the  amended  dec- 
laration ;  on  the  contrary,  they  pleaded  to  the  declara- 
tion.    In  practice,  the  judge  of  a  trial  court  is  not 

called  upon  to  examine  the  pleadings  critically,  or  to 
notice  a  variance  between  the  writ  and  declaration,  or 
any  other  defect,  unless  his  attention  is  called  to  the 
existence  of  the  defect,  in  an  appropriate  way,  by 
counsel. 

The  original  declaration  being  properly  entitled,  and 
the  finding  and  judgment  being  in  the  proper  title,  we 
are  of  opinion  that  the  error  in  the  amended  dec- 
laration was  cured  by  the  finding.  The  case  on  trial 
before  the  court  was  John  J.  Shutterly  v.  William  E. 
Webster,  the  finding  was  in  that  case,  and  was  in  favor 
of  the  plaintiff,  and  to  entitle  the  plaintiff  to  recover, 
the  proof  must  have  been  of  liability  of  the  defendant 
Webster,  to  the  plaintiff  Shutterly.  The  intendment 
is  in  support  of  the  finding,  and  the  latter,  if  supported 
by  the  proof,  cured  the  error  in  the  amended  declara- 
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tion.  1  Chitty  on  PI.  (9  Am.  Ed.),  Sec.  673  et  seq.; 
Illinois  Cent.  H.  R.  Co.  v.  Simmons,  38  111.  242. 

Appellant  claims  that  he  was  induced  by  Mallette 
and  Brownell,  the  payees  of  the  note,  to  purchase  the 
lots  from  Shutterly  by  representations  made  to  him  by 
them  that  Seventy-fourth  street,  in  the  city  of  Chicago, 
would  be  opened  by  them  without  expense  to  property 
owners ;  that  the  street  was  not  opened,  and  thereby 
appellant  was  damaged.  Appellant  testified  that  his 
lots  were  about  a  block  from  the  depot  (what  depot  he 
did  not  say),  and  that  Seventy-fourth  street,  when 
opened,  would  be  the  only  way  of  access  from  his  lots 
to  the  depot.  Appellant  says  he,  in  company  with 
Shutterly  and  a  Mr.  Lewis,  went  to  see  Mallette  and 
Brownell  before  he  purchased  from  Shutterly.  He  saw 
and  conversed  with  Mallette  only.  What  Mallette  said 
to  him,  he  relates  as  follows:  ''Mallette  said  they 
owned  the  lots  adjoining  and  one-half  the  street  to  be 
opened,  and,  as  soon  as  they  secured  quitclaims  from 
the  other  half,  which  were  promised  them,  they  would 
open  this  street  and  improve  it,  without  any  expense  to 
the  property  owners." 

x\ppellant  ofiEered  no  proof  that  Mallette  and  Brown- 
ell had  ever  secured  quitclaims-  for  the  one-half  the 
street  which  they  did  not  own.  There  was,  therefore, 
an  utter  failure  to  prove  either  a  breach  of  the  alleged 
promise  or  its  falsity. 

The  appellant  introduced  in  evidence  the  following 

letter : 

"Chicago,  January  19,  1891. 

"Mr.  W.  E.  Webster: 

"In  consideration  of   your  supposition  that   74th 

street  was  dedicated  when  you  purchased  lots  1,  4,  5, 

6  and  7,  in  Mallette  &  BrowneU's  subdivision  of  Mr. 

Shutterly,   we  agree  to  allow  you  and  Mr.  McClure, 

who  are  each  assessed  ($500)  Five  Hundred  Dollars 

Vol.  LXXIII  16 
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for  your  respective  corner  lots  for  opening  said  street, 
four  hundred  ($400)  each  therefor  out  of  the  amount 
awarded  to  us  as  damages  for  the  property  taken,  pro- 
vided, however,  we  shall  not  allow  or  pay  you  said  sum 
of  Four  Hundred  ($400)  Dollars  each  unless  and  until 
we  collect  the  same  ourselves. 

''Yours  respectfully, 
**Eggleston,  Mallette  &  Bkownell." 

From  this  letter  it  would  appear  that  the  city  of  Chi- 
cago instituted  condemnation  proceedings  for  the  open- 
ing of  the  street,  and  it  is  a  fair  inference  from  that 
fact  that  Mallette  and  Brownell,  who,  as  the  owners  of 
lot«  adjoining  those  of  appellant,  were  interested  in 
having  the  street  opened,  could  not  procure  quitclaims 
from  the  owners  of  the  one-half  of  the  necessary  ground 
which  they,  Mallette  and  Brownell,  did  not  own.  It 
does  not  appear  from  the  evidence  whether  or  not  Mal- 
lette and  Brownell  ever  collected  the  damages  awarded 
them.  Waiving  the  question  whether  appellant  could 
legally  claim  damages  in  the  present  suit  on  account  of 
the  alleged  representations  of,  Mallette  and  Brownell, 
the  proof,  as  before  stated,  fails  to  show  a  breach  or 
falsity  of  the  alleged  representations.  Appellant  put 
in  evidence  a  warranty  deed  of  date  March  12,  1891, 
from  William  E.  Webster  and  wife  to  George  M.  Reed, 
conveying  lot  7  in  block  19,  etc.,  in  Mallette  and 
Brownell's  subdivision,  which  contains  this  provision: 
''Subject,  however,  to  mortgage  incumbrance  of  Three 
Thousand,  Eight  Hundred  and  Sixty  ($3,860)  Dollars 
with  accrued  interest.  ♦  ♦  ♦  Which  incumbrance 
the  said  George  M.  Reed  assumes  and  is  to  pay  as  a 
part  of  the  consideration . ' ' 

Appellant  claims  that  the  $860  note  in  question  is 
included  in  the  $3,860  incumbrances  assumed  by  his 
grantee.  Reed,  and  testij5ed  that  one  Williamson  was 
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an  agent  of  Mallette  and  Brownell;  that  he  met  Wil- 
liamson on  the  street  one  day  in  the  autumn  of  1893, 
and  that  Williamson  told  him  that  Mallette  and 
Brownell  were  going  to  take  back  the  property  from 
Reed  and  cancel  the  papers.  Appellant's  counsel  also 
put  in  evidence  a  receipt  from  Eggleston,  Mallette  and 
Brownell,  of  date  January  17, 1893,  expressed  to  be  for 
$25.80  interest  to  January  1,  1893,  on  ^payment  for  lot 
7,  etc.  Appellant  further  testified  that  after  his  con- 
versation with  Williamson,  Reed  informed  him  that  the 
negotiations  with  Mallette  and  Brownell  had  fallen 
througH.  No  evidence  whatever  was  oflfered  tending  to 
prove  Williamson's  authority  in  the  premises.  That 
this  evidence  fell  far  short  of  proving  a  release  of  appel- 
lant, is  too  plain  for  discussion.  The  objection  that 
the  assumption  clause  of  $19,860  in  the  deed  from  Shut- 
terly  to  Webster  is  too  indefinite,  and  that  it  can  not  be 
assumed  that  the  $860  incumbrance  is  included  in  that 
clause,  comes  with  rather  poor  grace  from  appellant,  in 
view  of  his  claim  that  his  grantee,  Reed,  is  liable  to  pay 
the  $860  incumbrance  by  virtue  of  his,  Reed's,  assump- 
tion of  incumbrances  to  the  amount  of  $3,860.  This 
claim  of  appellant  is  necessarily  based  on  the  hypothe- 
sis that  the  last  named  amount  is  part  of  the  incum- 
brances which  appellant  in  the  deed  from  Shutterly  to 
him  assumed  to  pay,  and  that  it  includes  the  $860  note, 
and  such  is  the  theory  of  appellant's  fourth  plea.  The 
$860  incumbrance  on  lot  7  and  the  note  for  that  amount 
are  identified  by  the  trust  deed  from  Shutterly  to  Jones, 
and  that  incumbrance  existed  when  the  property  was 
conveyed  to  appellant,  and  Shutterly  testified  that  the 
incumbrance  evidenced  by  the  $860  note  and  the  trust 
deed  is  included  in  the  $19,860  of  incumbrances  as- 
sumed by  appellant  in  the  deed  from  Shutterly  to  him. 
Appellant,  while  testifying,  was  asked  whether  Shut- 
terly delivered  to  him  possession  of  the  premises ;  also 
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how  long  it  was  after  the  delivery  to  him  of  the  Shut- 
terly  deed  until  he  obtained  possession,  to  which  ques- 
tions the  court  sustained  objections,  and  appellant's 
counsel  excepted.  As  no  complaint  of  the  ruling  in 
this  regard  is  made  in  the  argument,  the  exceptions 
may  be  presumed  to  have  been  abandoned.  We  will 
say,  however,  that  actual  delivery  of  possession  is  not 
essential,  under  our  system  of  conveyancing,  and  that 
as  there  is  no  evidence  of  adverse  possession,  or  that 
appellant's  grantor  excluded  him  from  possession,  or  of 
a  breach  of  any  of  the  covenants  in  the  deed,  the  ques- 
tions were  irrelevant  and  immaterial.  The  plea  is  that 
Shutterly  covenanted  to  deliver  to  defendant  possession 
of  the  premises  at  the  date  of  the  deed,  but  the  deed 
contains  no  such  covenant. 

The  parties  agree  that  the  judgment  is  for  $120.55 
too  much,  a  mistake  having  been  made  in  the  calcula- 
tion of  interest,  and  that  it  should  be  $1,148.34  instead 
of  $1,268.89,  and  appellee  asks  leave  to  remit  the  excess, 
$120.55.  Therefore,  upon  a  remittitur  being  made  by 
appellee  within  ten  days  of  $120.55,  the  judgment  will 
be  aflSrmed.     Appellant  to  recover  his  costs. 

Affirmed  on  remittitur. 


1^ — ^  Edward  Cohen  v.  Fred  Schulz. 

102      897 

Pleading — Name  of  Equitable  Oxoner  of  Non-negotiable  Instrument 
Need  not  be  Mentioned. — A  court  of  law  looks  only  to  the  legal  title,  and 
in  a  suit  on  a  record  or  non-negotiable  instrument  by  the  party  having 
the  legal  title,  if  the  record  or  instrument  has  been  assigned,  it  is  not 
necessary  to  mention  the  name  of  the  equitable  owner  either  in  the  sum- 
mons or  the  declaration. 

Bebt^  on  a  foreign  judgment.  Appeal  from  the  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January  27, 
1898. 
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Edwy  Logan  Reeves,  attorney  for  appellaot, 

HoYNB,  FoLLANSBEE  &  O'CoNNOB,  attorneys  for 
appellee. 

Mb.  Pbesiding  Justice  Adams  delivebed  the  opin- 
ion OF  THE  COUBT. 

This  is  an  appeal  from  a  judgment  rendered  in  an 
action  of  debt  on  a  foreign  judgment.  The  cause,  by 
agreement  of  the  parties,  was  tried  by  the  court  with- 
out a  juiy.  The  bill  of  exceptions  shows  that  a  trans- 
cript was  put  in  evidence  by  the  plaintiflE  below,  but 
does  -not  contain  the  transcript.  Such  being  the  case, 
the  presumption  is  that  the  omitted  evidence  warranted 
the  judgment.  The  defendant  below  introduced  no 
evidence.  He  merely  read  on  the  trial  a  long  plea  set- 
ting up  an  assignment  of  the  judgment  sued  on, 
apparently  on  the  hypothesis  that  the  court  would 
accept  the  plea  as  evidence,  which  the  court  very 
properly  refused  to  do.  The  plea,  itself,  was  no  answer 
to  the  action.  A  court  of  law  looks  only  to  the  legal 
title,  and  in  a  suit  on  a  record  or  non-negotiable 
instrument  by  the  party  having  the  legal  title,  if  the 
record  or  instrument  has  been  assigned,  it  is  not  neces- 
sary to  mention  the  name  of  the  equitable  owner  either  in 
the  summons  or  the  declaration.  Zimmerman  v.  Wead, 
18  111.  304;  Tedrick  v.  Wells,  59  111.  App.  657. 

Assuming  that  appellant's  attorney  possesses  a 
moderate  degree  of  knowledge  of  law  and  legal  pro- 
cedure, the  inevitable  conclusion,  from  inspection  of 
the  record  is,  that  this  appeal  was  taken  solely  for 
delay,  which  being  the  case,  the  court  might  well  have 
been  spared  the  infliction  and  appellant  the  expense  of 
of  a  long  string  of  printed  tvords  entitled  * 'Brief,''  but 


246  Apfellate  Courts  of  Illinois. 

Vol.  73.]  Babka  v.  People. 

containing  not  a  single  tenable  legal  proposition  appli- 
cable to  the  case. 

There  being  no  errors  apparent  in  the  record,  except 
those  committed  by  appellant's  attorney,  the  judgment 
will  be  aflSrmed. 


Joseph  Babka  et  al.  y.  People^  etc.^  nse^  etc. 

1.  Justices  and  Constables — StUts  an  Bands  of— Levy  of  Executions. 
The  proYision  of  the  statute  that  the  property  of  the' sureties  on  the  bond 
of  a  justice  of  the  peace  or  constable  shall  not  be  levied  on  till  execution 
against  the  principal  shall  prove  unavailing,  has  no  application  except  to 
cases  where  a  judgment  has  been  obtained  against  the  principal  and 
some  or  all  of  the  sureties  and  does  not  apply  to  cases  where  there  is  no 
judgment  against  the  principal. 

2.  Same — A  Recovery  on  the  Bond  of  a  Constable  Sustained. — ^In  a  suit 
against  a  constable  and  his  sureties  on  his  official  bond  it  was  shown  that 
an  execution  was  issued  and  delivered  to  a  constable  on  May  2,  1894 ; 
that  $50  was  collected  but  not  accounted  for;  that  the  execution  was  not 
returned  until  August  25,  1894;  that  an  alias  execution  was  issued  and 
delivered  to  the  constable  October  5,  1894,  which  was  not  returned,  and 
that  the  plaintiff  in  the  judgment  never  received  anything  on  either  exe- 
cution.   Held,  the  evidence  was  sufficient  to  sustain  a  recovery. 

3 .  Ofpioi AL  Bon DsSuits  on — Application  of— See.  IS,  Chap.  108,  Bevised 
Statutes.— '8qq»  13  of  Chap.  103,  Bevised  Statutes,  which  provides  that 
suit  may  be  instituted  against  an  officer  on  his  official  bond  and  any  or 
all  of  the  sureties  or  against  one  or  more  of  them  jointly  or  severally,  is 
not  limited  in  its  application  to  the  bonds  of  executors,  administrators, 
guardians  and  conservators  but  applies  as  well  to  bonds  given  by  justices 
of  the  peace  and  constables. 

Transcript  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chbtlain,  Judge,  presidintc. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
January  27,  1898. 

Fanning  &  Herdlicka,  attorneys  for  appellant. 
E.  M.  Stannaed,  attorney  for  appellee. 
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Mb.  Justice  Adams  delivebed  the  ofinion  of  the 

COUBT. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  County  against  appellant  and  in  favor 
of  appellees.  The  suit  was  commenced  before  a  justice 
of  the  peace  against  Babka  and  one  Kozel,  who  were 
sureties  on  the  oflScial  bond,  as  constable,  of  Theodore 
Schmidl,  and  pending  the  proceedings  before  the  jus- 
tice, Schmidl  was  made  a  party.  No  service  was  had 
on  Kozel  or  Schmidl,  but  only  on  Babka.  Judgment 
was  rendered  against  Babka  and  scire  facias  was  issued 
for  the  other  defendants,  and  Babka  appealed  to  the 
Superior  Court  of  Cook  County.  In  the  latter  court, 
the  cause,  on  motion  of  the  appellees,  was  dismissed 
as  to  the  defendants  other  than  Babka,  and  on  a  trial 
before  the  court  and  a  jury,  the  jury  found  for  appel- 
lees, and  judgment  was  rendered  accordingly. 

When  the  suit  was  dismissed  as  to  the  other  defend- 
ants, the  appellant^s  attorney  moved  to  dismiss  as  to 
Babka,  which  motion  the  court  overruled,  and  this  is 
assigned  as  error. 

Appellant  contends  that  a  suit  can  not  be  main- 
tained against  a  surety  on  the  official  bond  of  a  con- 
stable unless  a  judgment  shall  first  have  been  recovered 
against  the  principal,  and  until  a  return  shall  have 
been  made  no  property  found  on  an  execution  issued 
on  such  judgment,  and  in  support  of  this  contention, 
counsel  rely  on  paragraphs  155  and  156  of  Chapter  79 
of  the  statutes,  2  Starr  &  Curtis  (2  Ed.),  2460,  which 
are  as  follows: 

155.  ''When  judgment  shall  have  been  rendered 
against  any  justice  of  the  peace  or  constable  and  his 
sureties  on  his  official  bond,  execution  Inay  issue  against 
all  of  them,  but  the  officer  executing  the  same  shall  not 
levy  on  the  property  of  the  securities  until  he  shall  fail 
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to  find  sufllcient  property  of  the  justice  of  the  peace  or 
constable  to  satisfy  such  execution.  The  execution 
shall  be  a  lien  on  the  property  of  the  securities  as  in 
other  cases.'' 

156,  **  Securities  shall  not  be  liable  in  execution  be- 
.yond  the  amount  of  the  penalty  of  their  bond,  but  the 
liability  of  the  principal  shall  continue  after  the  penalty 
of  the  bond  is  exhausted,  and  the  court  may  continue 
to  award  execution,  as  execution  shall  require,  for 
such  excess,  without  a  new  action/' 

Paragraph  155,  supra^  has  no  application  to  the 
present  case,  it  not  being  a  case  in  which  judgment  has 
been  rendered  against  the  principal  and  the  sureties, 
the  judgment  being  against  the  surety  only. 

In  Cassady  et  al.  v.  Trustees  of  Schools,  105  111.  560, 
which  was  a  suit  on  the  official  bond  of  a  school  treas- 
urer,  against  the  sureties  on  the  bond,  the  same  objec- 
tion was  made,  which  we  are  considering,  the  defendant 
sureties  relying  on  Section  14  of  Chapter  103  of  the 
statutes,  which  contains  substantially  the  same  pro- 
vision as  paragraph  155,  supra',  but  the  court  held  that 
the  provision  that  the  property  of  the  sureties  should 
not  be  levied  on  till  execution  against  the  principal 
should  have  proved  unavailing,  '*has  no  application 
except  to  cases  when  a  judgment  has  been  obtained 
against  the  principal  and  some  or  all  of  the  sureties.'' 
lb.  566.  The  case  is  also  an  answer  to  the  contention 
of  appellant's  counsel,  that  Section  13  of  Chapter  103, 
which  provides  that  suit  may  be  instituted  against  an 
officer  on  his  official  bond  and  any  or  all  of  the  sureties, 
or  against  one  or  more,  of  them,  jointly  or  severally,  is 
limited  in  its  application  to  the  bonds  of  executors, 
administrators,  guardians  and  conservators,  because 
the  court,  in  the  case  cited,  held  it  applicable  to  the 
bond  of  a  school  treasurer. 
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Appellant's  counsel  further  contend  that  the  evidence 
was  insuflBcient  to  support  a  recovery.  It  appears 
from  the  evidence  that  May  2,  1894,  in  a  suit  before 
James  M.  Doyle,  a  justice  of  the  peace,  in  which 
Venzel  Rychly  was  plaintiff  and  Valentine  GFramer 
was  defendant,  a  judgment  was  rendered  by  the  justice 
in  favor  of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  $107.40,  and  that  on  the  same  day,  and  on 
the  oath  of  the  plaintiff,  execution  was  issued  on  the 
judgment  and  was  delivered  to  Constable  Theodore 
Schmidl,  who  returned  it  August  25,  1894,  indorsed  as 
follows:  * 'By  virtue  of  the  within,  I  have  collected 
the  sum  of  $50.00,  the  balance  being  the  sum  of  $60.35, 
being  still  unsatisfied  this  11th  day  of  July,  1894.'' 

It  also  appears  from  the  evidence  that,  on  October  5, 
1894,  an  alias  execution  was  issued  and  delivered  to 
Constable  Schmidl,  which  alias  execution,  the  evidence 
tends  to  show,  has  never  been  returned.  Doyle,  the 
justice  who  issued  the  execution,  testified  that  he  did 
not  know  what  became  of  it  after  its  delivery  to 
Schmidl ;  that  he  had  searched  for,  but  could  not  find 
it,  and  that  it  was  for  the  balance  of  the  judgment 
remaining  unsatisfied. 

The  money  collected  on  the  first  execution  was  not 
paid  to  the  plaintiff. 

Appellant's  counsel  insists  that  there  was  not  suffi- 
cient evidence  of  the  contents  of  the  alias  execution, 
and  cites  Putnam  v.  Traeger,  66  111.  89,  in  support  of 
this  proposition.  In  that  case  the  court  say:  **No 
execution  was  offered  in  evidence,  and  no  offer  was 
made  to  prove  the  contents  of  a  lost  one."  In  the 
present  case  the  proof  was  that  the  execution  was 
issued  for  the  balance  due,  and  was  delivered  to  the 
officer,  and  in  addition,  evidence  tending  to  show  that 
it  had  not  been  returned.     If  returned,  it  would  be 
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among  the  files,  and  the  justice  testified  that  he 
searched  for  and  could  not  find  it. 

The  case,  therefore,  stands  thus:  An  execution 
was  issued  and  delivered  to  the  constable  May  2,  1894, 
on  which  $50  was  collected  and  not  accounted  for,  and 
the  execution  was  not  returned  until  August  25,  1894, 
one  hundred  and  fifteen  days  after  it  was  issued;  an 
alias  execution  was  issued  and  delivered  to  the  con- 
stable October  5,  1894,  which  has  not  yet  been  returned; 
Rychly,  the  plaintiff  in  the  judgment,  has  never  re- 
ceived anything  on  either  execution.  The  statute  in 
force  at  the  time  the  executions  were  issue(\  required 
them  to  be  made  returnable  within  seventy  days,  and 
made  the  constable  and  his  sureties  on  his  official  bond 
liable  for  a  failure  to  return  an  execution  delivered  to 
him  within  ten  days  after  the  proper  return  day. 
Kurd's  R.  S.  1893,  Oh.  79,  Sees.  85  and  121.  The 
first  execution,  issued  May  2, 1894,  was  put  in  evidence. 
It  was  in  terms,  made  returnable  in  seventy  days, 
and  as  before  stated,  was  delivered  to  Oonstable 
Schmidl  the  day  it  was  issued.  The  evidence  was  suf- 
ficient to  sustain  a  recovery. 

We  find  no  error  in  the  giving  or  refusal  of  any  in- 
struction. 

The  judgment  will  be  affirmed. 


Mexican  Asphalt  Paving  Go.  and  G.  E.  Sayler  j.  John  B* 

Love  and  8.  Arthur  Love. 

1.  Pbohissobt  NoTEa^Presumptions  as  to  IndorscmmU, — ^Where  a 
stranger  to  notes  indorses  them  about  the  time  of  their  execution  bj  the 
maker,  and  before  their  delivery  to  the  payee,  the  presumption  is  in  the 
absence  of  evidence  to  the  contrary,  that  he  indorsed  as  guarantor,  and 
that  the  consideration  for  the  notes  was  also  the  consideration  for  the 
guaranty. 
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2.  Sahe — Existence  of  Payee  Implied  from  Execution  of  Note^ — Persons 
signing  and  indorsing  a  promissory  note  payable  to  an  association  or  com- 
pany impliedly  state  and  hold  out  to  the  oommercial  world  that  there  is  an 
association  of  the  name  used  capable  of  being  the  payee  of  a  promissory 
note  and  of  directing  by  indorsement  its  payment  to  a  third  person. 

3.  Sams— Person  Taking  Note  as  Payment  of  a  Debt  is  an  Indorsee  for 
Value. — The  indorsee  of  a  promissory  note  before  its  maturity,  taking  it  as 
payment  for  a  pre-existing  debt,  is  a  holder  for  a  valuable  consideration 
and  takes  the  note  free  from  defenses  which  might  have  been  made  against 
the  payee  had  there  been  no  assignment. 

Assumpsit,  on  two  promissory  notes.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Farlin  (^.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January 
27,  1898. 

Walteb  Sayleb,  attorney  for  appellants.  F.  W. 
Coombs  of  counsel. 

Hamline,  Scott  &  Lobd,   attorneys  for  appellees. 

''The  signature  of  a  third  party  indorsed  in  blank  on 
the  back  of  a  note  in  the  hands  of  a  payee  is  presump- 
tive evidence  that  it  was  placed  there  as  a  guarantee  at 
the  time  of  the  execution  of  the  note.''  Kankakee 
Coal  Co.  V.  Crane  Bros.  Mfg.  Co.,  138  111.  207. 

If  placed  on  the  note  before  it  was  delivered  to  payee 
then  the  law  is  that  the  consideration  of  the  note  would 
be  legally  presumed  to  be  the  consideration  of  the  guar- 
anty.    Parkhurst  v.  Vail,  Adm'r,  73  111.  343. 

Even  with  a  sworn  plea  on  file  all  that  was  necessary 
for  plaintiflEs  to  prove  was  the  signature  of  Sayler. 
Boynton  v.  Pierce  et  al.,  79  111.  145. 

But  in  this  case  Sayler  himself  testifies  that  he  in- 
dorsed and  delivered  these  notes  to  Critchfield  (the 
president  of  the  Mexican  Asphalt  Company)  before 
they  were  delivered  to  the  Norristown  Range  Boiler 
Works  (the  payee). 

It  was  optional  with  plaintiff  to  fill  up  a  written  guar- 
anty over  the  blank  indorsement.     Boynton  v.  Pierce, 
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79  111.  145.  The  filling  up  of  the  blank  guaranty  is  a 
mere  matter  of  form  and  may  be  dispensd  with  alto- 
gether unless  objection  was  made  below  on  that  account. 
Gilham  v.  The  State  Bank,  2  Scam.  245;  Laflin  v. 
Sherman,  28  111.  391. 

Being  a  guarantor  it  was  unnecessary  to  prove  legal 
proceedings,  insolvency  of  maker,  or  demand,  or  notice 
of  nonpayment,  or  diligence  against  maker  as  would 
be  the  case  were  suit  brought  as  against  an  indorser. 
Stowell  V.  Raymond,  83  111.  120. 

When  the  note  was  not  paid  the  liability  of  the  guar- 
antor became  fixed.     Croskey  v.  Skinner,  44  111.  321. 

The  plaintiffs  holding  the  notes  are  presumed  to  be 
the  legal  holders  and  in  the  absence  of  proof  to  the  con- 
trary are  presumed  to  have  taken  them  before  maturity 
for  value  and  bona  fide.  Farber  v.  National  Forge  fc 
Iron  Co., 50  111.  App.  503 ;  Cisne  v.  Chidester,  85  111.  523. 

Our  Supreme  Court  has  always  held  that  the  maker 
can  not  defeat  the  payment  of  a  note  bought  before 
maturity,  unless  he  can  establish  the  fact  that  the 
holder  had  purchased  with  notice ;  moreover,  the  pur- 
chaser is  not  bound  to  make  inquiries.  Murray  et  al. 
V.  Beckwith,  81  111.  43. 

And  mere  negligence  in  failing  to  make  inquiries, 
however  gross,  is  not  suflScient  to  deprive  a  party  of  the 
character  of  a  bona  fide  holder.  Comstock  v.  Hannah, 
76  111.  530;  Hopkins  et  al.  v.  Withrow,  42  111.  App. 
584;  Webber  v.  Indiana  Nat.  Bank,  49  111.  App.  336; 
Matson  v.  Alley,  141  111.  284. 

The  law  in  this  State  is  that  the  indorsee  of  a  promis- 
sory note,  before  its  maturity,  taking  it  as  payment  or 
security  for  a  pre-existing  debt,  shall  be  deemed  a 
holder  for  a  valuable  consideration  in  the  ordinary 
course  of  trade,  and  shall  hold  it  free  from  latent  de- 
fenses on  the  part  of  the  maker.  Manning  v.  McClure 
et  al.,  36  111.  490;  Mix  v.  National  Bank  of  Blooming- 
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ton,  91  111.20;  First  National  Bank  of  Olneyv.  Beaird, 
3  111.  App.  239. 

Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  THE  Court. 

The  appellees  and  appellants  in  assumpsit.  The 
declaration  contains  two  special  counts  on  promissory 
notes  and  the  common  counts.  The  appellants  filed, 
jointly,  seven  pleas.  The  first  plea  is  the  general  issue ; 
the  second  alleges,  in  substance,  that  the  notes  de- 
scribed in  the  first  and  second  counts  of  the  declaration 
were  obtained  from  appellant  by  the  Norristown  Range 
Boiler  Works  on  the  sole  consideration  that  the  Norris- 
town Range  Boiler  Works  would,  within  six  weeks  from 
October  19,  1895,  deliver  to  appellants  a  portable 
asphalt  plant  of  a  certain  capacity  (mentioned  in  plea) 
and  a  boiler  and  engine  of  sulBBcient  capacity  to  run  the 
plant,  etc. ;  that  the  Norristown  Range  Boiler  Works 
wholly  failed  to  perform  its  agreement,  of  which  plain- 
tiffs had  notice,  jyhereupon  consideration  has  wholly 
failed,  etc.  The  third  plea  is  a  denial  of  joint  liability 
verified;  the  fourth  plea  denies  that  plaintiffs  at  the 
time  of  bringing  suit  were  the  legal  owners  or  holders 
of  the  notes ;  the  fifth  and  sixth  pleas  are  that  the  notes 
were  given  without  consideration,  and  were  assigned  to 
the  plaintiffs  after  maturity ;  the  seventh  is  substantially 
the  same  as  the  fourth.  Appellant  Sayler  filed  three 
separate  pleas  denying  the  assignment  of  the  notes  by 
him  to  the  plaintiffs,  alleging  failure  of  consideration 
for  the  notes,  and  also  for  their  assignment  to  the 
plaintiffs,  and  their  assignment  to  the  plaintiffs  after 
maturity. 

The  case  was  tried  by  the  court,  without  a  jury. 

The  facts,  as  they  appear  from  the  evidence,  are  as 
follows:  October  30, 1895,  the  appellant  executed  two 
promissoiy  notes  of   that  date,   each  payable  three 
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months  after  date,  to  the  order  of  the  Norristown  Range 
Boiler  Works,  at  1105,  1106,  1107  Marquette  Building, 
Chicago,  Illinois,  with  interest  at  the  rate  of  six  per  cent 
per  annum,  one  of  the  notes  being  for  the  sum  of 
$1,469.55  and  the  other  for  the  sum  of  $1 ,337.50.  The 
notes  were  brought  to  appellant  Sayler  before  their 
delivery  to  the  payee  by  Mr.  Crichfleld,  the  president 
of  the  Mexican  Asphalt  Paving  Company,  and  he, 
Sayler,  indorsed  them  and  handed  them  back  to  Mr. 
Crichfleld.  The  notes  are  indorsed,  * 'Norristown 
Range  Boiler  Works,  E.  H.  Deiflfenbach,  President,'' 
and  were  delivered  by  the  payee  to  appellees  in  Novem- 
ber, 1895.  S.  Arthur  Love,  appellee,  testified  that  the 
indorsement  was  to  the  Norristown  Range  Boiler 
Works,  and  was  made  in  his.  Love's,  presence.  At 
the  time  the  notes  were  so  indorsed  to  appellees  there 
was  due  on  them  about  $2,700  or  $2,800,  and  the  Nor- 
ristown company  was  indebted  to  appellees  in  the  sum 
of  about  $2,000,  and  appellees,  in  consideration  of  the 
transfer  to  them  of  the  notes  by  th«  Norristown  com- 
pany, credited  that  company  with  the  amount  of  its 
indebtedness  to  appellees  and  paid  it  in  cash,  the  dif- 
ference between  such  indebtedness  and  the  amount  due 
on  the  notes.  The  name  of  appellaint  Sayler  was 
indorsed  on  the  notes  when  they  were  delivered  to 
appellees. 

The  notes  at  maturity  were  presented  for  payment 
at  the  place  where,  by  their  terms,  they  were  payable, 
and  were  protested  for  nonpayment. 

Appellants'  counsel  in  their  argument  object  that 
the  joint  liability  of  the  appellants  was  not  proved ; 
that-  there  is  no  evidence  that  appellant  Sayler  was  a 
guarantor,  or  that  the  payee  of  the  notes,  the  Norris- 
town Range  Boiler  Works,  indorsed  them,  and  that 
the  court  erroneously  excluded  certain  evidence  offered 
by  appellants. 
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Appellant  Sayler  was  a  stranger  to  the  notes ;  he  in- 
dorsed them  about  the  time  of  their  execution  by  the 
maker,  and  before  their  delivery  to  the  payee.  The 
presumption  is,  therefore,  in  the  absence  of  evidence  to 
the  contrary,  that  he  indorsed  as  guarantor,  and  the 
consideration  for  the  notes  was  also  the  consideration 
for  the  guaranty.  Webster  v.  Cobb,  17  111.  459,  465; 
Parkhurstv.  Vail,  73  111.  343;  Eberhart  v.  Page,  89 
111.  550;.  Kankakee  Coal  Co.  v.  Crane  Bros.  Mfg.  Co., 
138  lb.  207. 

There  is  no  evidence  tending  to  prove  that  Sayler's 
liability  is  other  than  that  of  guarantor.  By  virtue  of 
Section  2  of  the  act  of  1895,  in  respect  to  negotiable 
instruments,  the  maker  and  guarantor  of  a  promissory 
note  may  be  sued  jointly.  2  S.  &  C.  Stat.,  Ch.  98, 
Sec.  8. 

The  Mexican  Asphalt  Paving  Company  by  signing, 
and  Sayler  by  indorsing  notes  payable  to  the  order  of 
the  Norristown  Range  Boiler  Works,  impliedly  stated 
and  held  out  to  the  commercial  world  that  there  was  an 
association  of  that  name  capable  not  only  of  being  the 
payee  of  a  promissory  note,  but  also  of  directing,  by 
indorsements,  its  payment  to  a  third  person. 

S.  Arthur  Love,  appellee,  testified  that  appellees 
partners,  under  the  firm  name  of  John  B.  Love  & 
Co.,  had  had  quite  extensive  dealings  with  the  Norris- 
town Bange  Boiler  Works;  that  he  purchased  from 
that  concern  for  his  firm  the  notes  in  question,  and 
that  he  was  present  when  they  were  indorsed  and  saw 
the  indorsement  made,  and  received  the  notes  from  the 
Norristown  Range  Boiler  Works.  Lastly  the  indorse- 
ment on  the  notes  is,  * 'Norristown  Range  Boiler  Works, 
E.  H.  Deiffenbach,  President.''  We  think  the  evidence 
amply  suflBcient  to  warrant  the  jury  in  finding  that  the 
notes  were  indorsed  by  the  payee.  A  number  of  ques- 
tions were  asked  S.  Arthur  Love  on  cross-examination 
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by  appellants'  counsel,  to  which  the  court  sustained 
objections.  It  is  sufficient  to  say  that  the  questions 
did  not  relate  to  the  subject-matter  of  the  examination 
in  chief  of  the  witness,  and  the  objections  were  properly 
sustained. 

George  W.  Crichfield,  President  of  the  Mexican  As- 
phalt Paving  Co,,  a  witness  for  appellants,  was  asked, 
''What  were  these  notes  given  for!"  On  objection 
made  to  this  question,  one  of  the  appellants'  attorneys 
stated,  ''My  object  in  asking  the  question  w£is  this: 
The  plaintiff  stated  that  he  gave  them  credit  on  their 
account  for  more  than  the  value  of  one  of  the  notes — 
about  two  thousand  dollars — and  I  contend  that  the 
rule  is  that  where  credit  is  given  on  a  prior  debt,  the 
note  is  subject  to  any  defenses  that  you  may  have  had 
against  the  payee.''  By  this  statement  appellants'  at- 
torney impliedly  abandoned  the  theory  that  the  notes 
were  assigned  to  appellees  after  maturity,  because  if 
they  were  so  assigned,  the  fact  that  a  part  of  the  con- 
sideration for  such  assignment  was  an  antecedent  debt, 
was  an  immaterial  circumstance.  The  theory  of  the  at- 
torney was,  as  stated  by  him,  that  if  the  consideration 
for  the  assignment  was  an  antecedent  debt,  the  assign- 
ees took  subject  to  any  defense  which  might  be  made 
by  the  maker  had  there  been  no  assignment.  This 
theory  is  erroneous  (First  Natl.  Bank  of  Olney  v. 
Beaird,  3  111.  App.  239;  Mix  v.  Natl.  Bank  of  Bloom- 
ington,  91  111,  20;  1  Daniels  on  Negotiable  Instru- 
ments, Sec.  184),  and,  therefore,  the  objection  was 
properly  sustained. 

There  was  no  statement  of  what  was  expected  to  be 
proved  by  the  witness,  or  offer  to  prove  failure  of  con- 
sideration, and  actual  notice  of  such  failure  to  appel- 
lees prior  to  the  assignment  of  the  notes,  or  that  the 
notes  were  assigned  after  maturity  (Gaffield  v.  Scott, 
33  111.  App.  317;  Cook  v.  Haussen,  51   lb.  269),  but 
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the  court  was  informed,  in  substance,  that  the  evidence 
was  offered  for  the  sole  purpose  stated  by  appellan  ts' 
attorney.  Certain  questions  and  answers  in  the  depo- 
sitions of  Tallman  and  HoUoway,  witnesses  for  appel- 
lants, were  excluded  by  the  court,  to  all  of  which,  ex- 
cept one  question  to  Tallman  and  two^  to  Holloway 
objections  were  noted  in  the  depositions.  Having  ex- 
amineS  the  excluded  questions  and  answers,  we  are  of 
opinion  that  they  were  not  relevant  to  the  issues,  and 
were  properly  excluded. 

No  propositions  to  be  held  as  law  in  the  case  were 
submitted  to  the  court. 

The  judgment  is  affirmed. 


John  Enttan^  Sr.^  and  Mary  Euttan.  t.  J.  Kasparek. 

'pRiiCTiCK^IHsmissal  of  an  Appeal  far  Failure  to  Comply  With  an 
Order  Held  Improper. — In  a  suit  pending  before  a  oonnty  court  on  appeal 
from  a  justice  of  the  peace  an  order  was  entered  by  the  court  passing  the 
cause  until  April  16,  1897,  "provided  defendants  pay  plaintiff's  attorneys 
$10  by  ten  o'clock  a.  m.,  April  15, 1897."  Held,  that  the  court  had  no  power 
on  the  fifteenth  of  April  to  dismiss  the  appeal  after  the  cause  had  been 
passed  to  April  16  because  of  a  failure  of  the  defendants  to  pay  $10  to 
plaintiff's  attorneys  as  required  by  said  orddr. 

Transcript^  from  a  justice  of  the  peace.  Appeal  from  the  County  Court 
of  Cook  County ;  the  Hon.  RiOHARp  Yates,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Beversed  and  remanded.  Opinion 
filed  January  27,  1898. 

Fliehmann  &  Halik,  attorneys  for  appellants. 
No  appearance  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

This  suit  was  pending  in  the  County  Court  upon  an 
appeal  from  a  justice  of  the  peace. 

Vol.  LXXin  17 
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Upon  April  14,  1897,  an  order  was  entered  by  the 
County  Court,  passing  the  cause  until  April  16,  1897, 
^'provided  defendants  pay  plaintiff's  attorneys  herein 
$10  by  ten  o'clock  a.  m.,  April  15,  1897. ''  Upon  April 
15,  1897,  the  following  order  was  entered: 

'*This  cause  being  this  day  called  for  trial,  come  the 
parties  in  interest,  by  their  attorneys  respectively,  and 
it  appearing  to  the  court  that  said  defendants  have 
failed  to  comply  with  the  order  of  this  court  entered  of 
record  yesterday,  requiring  them  to  pay  the  sum  of  $10 
to  plaintiff's  attorney,  it  is  ordered  by  the  court  that 
the  appeal  herein  be  and  is  hereby  dismissed,  and  that 
the  plaintiff  do  have  as  damages  for  delay  herein,  ten 
per  cent  of  the  original  judgment  rendered  in  this 
cause  in  the  court  below.  Judgment  therefor  and 
execution." 

To  the  entry  of  which  order  appellant  excepted. 

The  appeal  wa&  not  dismissed  for  want  of  prosecution, 
and,  while  it  may  be  that  when  the  cause  was  reached 
upon  April  fourteenth  it  might  have  been  so  disposed 
of,  if  the  appellant  was  not  then  prepared  to  prosecute 
his  appeal,  the  court  couljd  not,  upon  the  fifteenth, 
after  the  cause  had  been  passed  to  the  sixteenth, 
dismis3  the  appeal  because  of  the  failure  of  appellant 
to  pay  $10  to  appellee's  attorneys  for  some  purpose, 
doubtless  a  good  one,  but  not  disclosed  by  the  record • 

The  judgment  is  reversed  and  the  cause  remanded. 


Helen  Thompson  &  Robert  Bullen  y.  The  People^  etc. 


1.    Becoonizanoes — Effect  of  Taking  New  Becognieanee. — ^If  after  a 
cognizance  is  taken  before  a  justioe  of  the  peace  an  indictment  is  returned 
and  the  party  appears  before  the  court  and  enters  into  a  reoognizanee  to 
appear  and  answer  the  indictment,  such  action  will  operate  to  render  the 
former  recognizance  in  the  same  cause  functus  officio  and  a  judgment  ot 
forfeiture  thereof  will  be  erroneous. 
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Forfeiture  of  Beeognlzanee.  Error  to  the  Criminal  Court  of  Cook 
County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Beversed.  Opinion  filed  January  27, 
1898. 

E.  A.  Sherburne,  attorney  for  plaintiffs  in  error. 
No  appearance  for  appellee, 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

The  record  in  this  cause  shows  that  on  the  eleventh 
day  of  December,  1895,  there  was  filed  in  the  Criminal 
Court  of  Cook  County  a  recognizance  taken  on  the 
seventh  of  the  same  month  by  Gr.  W.  Underwood, 
justice  of  the  peace,  which  recited  that  on  that  day 
Helen  Thompson  was  examined  before  said  justice  on 
a  charge  preferred  against  her  of  *'Vio  Sec.  137  E, 
Ch.  38,''  and  was  required  by  said  justice  to  give 
bonds  for  her  appearance  to  answer  said  charge.  The 
recognizance  is  thus  conditioned.  *'Now,  the  condi- 
tion of  this  recognizance  is  such  that  if  the  above 
bounden  Helen  Thompson  ^hall  personally  be  and  ap- 
pear before  the  Criminal  Court  of  Cook  County  on  the 
first  day  of  the  next  term  thereof  to  be  held  *on  the 
first  Monday  in  January,  1895,'  then  and  there  to 
answer  to  said  People  on  said  charge,  etc.,  then  this 
recognizance  to  become  void,  etc. 

[Signed]      ''Helen  Thompson,  (seal), 

**R.  T.  Bullen,  (seal)." 

The  record  further  shows  that  on  the  twenty-first  of 
May,  1897,  in  said  Criminal  Court,  said  Helen  Thomp- 
son was  ''called  in  open  court  to  answer  to  an  indict- 
ment for  selling  pools,  etc.,"  came  not  but  was  de- 
faulted, that  thereupon  said  Robert  Bullen  was  three 
times  .demanded  that  he  bring  the  body  of  said  Helen 
Thompson  into  court,  but  did  not,  and  default  was 
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duly  entered.  Thereupon  a  scire  facias  was  issued, 
which  scire  facias  avers  that  *'on  the  7th  day  of  De- 
cember, 1896,  Helen  Thompson  and  Robert  Bullen 
appeared  before  said  justice  and  entered  into  the  rec- 
ognizance,'' as  above;  that  at  the  May  term,  1897, 
*'said  Helen  Thompson  was  three  times  solemnly  called 
to  answer  to  the  charge  preferred  against  her  in  said 
recognizance  as  set  fourth,''  came  not,  but  was  de- 
faulted, and  said  Robert  F.  Bullen  being  three  times 
solemnly  demanded  that  he  bring  the  body  of  said  Helen 
Thompson  into  court,  failed  to  do  so,  but  made  default, 
which  was  entered  of  record,  and  their  recognizance 
declared  forfeited.  Therefore  the  sheriflE  is  commanded 
to  summons  said  Helen  Thompson  and  Robert  F.  Bul- 
len to  appear  and  show  cause  why  said  forfeiture 
should  not  be  absolute. 

The  scire  facias  is  indorsed:  '*The  within  named 
defendants  not  found  in  my  county  this  5th  day  of 
July,  1897. 

* 'James  Pease,  Sheriff, 
'*By  W.  H.  Pease,  Deputy." 

The  record  further  recites  that  on  the  eighth  of 
July,  1897,  it  appearing  to  the  court  that  said  scire 
facias  ^'has  been  duly  returned  by  the  sheriff  of  Gook 
County,"  the  said  forfeiture  was  * 'declared  absolute," 
and  judgment  for  $500  and  costs  rendered  against 
said  obligors. 

From  the  supplemental  record  it  appears  that  on  the 
second  day  of  January,  1896,  and  of  the  December 
term,  1895,  of  the  Criminal  Court  of  Cook  County,  an 
indictment  was  returned  against  said  Thompson  for 
selling  pools,  etc. ,  that  upon  the  fifteenth  day  of  Janu- 
ary, 1896,  said  Thompson  appeared  before  the  Crimi- 
nal court  and  entered  into  recognizance  there,  with 
surety,  for  her  appearance  in  said  court  to  answer  unto 
the  People,  etc.,  upon  the  indictment.     This  operated 
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to  render  the  former  recognizance  in  the  same  cause 
functus  officio. 

The  proceedings  of  the  May  term,  1897,  of  the 
court  and  the  judgment  of  July  8,  1897,  were  therefore 
erroneous. 

The  judgment  is  reversed. 


Albert  Haberlau^  by  his  next  friend^  y.  Lake  Shore  & 
M.  8.  B.  B.  Co.  and  Chicago^  B.  I.  &  P.  B'y  Go. 

1.  Appellate  Court  Practice — Improper  Briefs. — A  mere  statement 
of  the  opinion  of  counsel  is  not  a  brief  and  where  such  a  statement  is 
fled  by  an  appellant  or  plaintiff  in  error  the  court  is  warranted  in  affirm- 
ing the  judgment  without  examination  of  the  merits. 

2.  Railroads— ^o<  Bound  to  Keep  Children  off  of  Trains.— It  is  not  a 
duty  of  a  railroad  company  to  see  that  children  do  not  climb  upon  its 
trains  at  street  crossings  and  no  negligence  can  be  charged  against  it  for 
failing  to  do  so  irrespective  of  the  age  of  a  child  who  is  injured  or  his 
freedom  from  chargeable  negligence. 

3.  Pleading — Duplicity. — A  declaration  conf aining  only  one  count  and 
alleging  negligence  on  the  part  of  a  railroad  company  in  failing  to  fence 
its  right  of  way,  and  to  keep  a  flagman  at  a  street  crossing,  is  bad  on 
special  demurrer  for  duplicity. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
January  27,  1898. 

Jko.  F.  Waters,  attorney  for  plaintiflf  in  error. 
Wm.  MoFadon,  attorney  for  defendant  in  error. 

The  brief  in  this  case  as  filed  by  plaintiff  in  error  is 
in  no  way  a  compliance  with  the  rules  of  this  court, 
and  for  that  reason,  if  no  other,  the  judgment  of  the 
trial  court  should  be  aflBrmed.  Wolverton  v.  Taylor 
&Co.,  54  111.  App.  380.  People  v.  Hanson,  150  111. 
122. 

The  declaration  was,  moreover,  bad  for  duplicity. 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Magee,  60  111.  529. 
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The  rule  of  law  is  that  the  first  requisite  in  a  negli- 
gence ease  is,  to  show  the  existence  of  the  duty 
supposed  not  to  have  been  performed.  Cooley  on 
Torts,  p.  259;  Angus  v.  Lee,  40  111.  App.  304. 

It  has  been  held  to  be  the  rule  of  law  in  Illinois 
repeatedly,  that  it  is  not  the  duty  of  a  railroad  com- 
pany to  keep  or  warn  boys  oflf  of  a  public  street  used 
by  it.  LeBeau  v.  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co., 
69  111.  App.  557. 

Nor  are  railway  companies  under  any  duty  of  pre- 
venting children  from  climbing  on  their  trains  at  street 
crossings.  Meehan  v.  Chicago  &N.  W.  R'y  Co.,  67  111. 
App.  39;  East  St.  L.  C.  R'y  Co.  v.  Jenks,  54  III. 
App.  91;  Chicago  &  A.  R.  R.  Co.  v.  McLaughlin,  47 
111.  265;  Chicago,  B.  &  Q.  v.  Stumps,  69  111.  409; 
Chicago,  B.  &  Q.  v.  Stumps,  55  111.  367;  Chicago,  R. 
I.  &  P.  R.  R.  Co.  V.  Berg,  57  111.  App.  521. 

Nor  do  they  owe  the  duty  of  maintaining  a  flagman 
at  a  crossing  to  one  climbing  on  to  the  side  of  a  car  on 
a  street  crossing.  Chicago  &  W.  I.  R.  R.  Co.  v.  Roath, 
35  111.  App.  349. 

Nor  is  such  duty  owed  as  to  a  flagman  to  one  travel- 
ing laterally  along  a  railroad  right  of  way  for  his  con- 
venience. Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Eininger, 
114  111.  79. 

The  attractiveness  of  the  locality  does  not  change 
the  rule.  Le  Beau  v.  Pittsburg,  C,  C.  &  St.  L.  R'y 
Co.,  69  111.  App.  557;  Chicago  &  W.  I.  R.  R.  Co.  v. 
Roath,  35  111.  App.  349. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

PlaintiflE  in  error  brought  suit  against  defendant  in 
error  in  an  action  on  the  case  for  negligence.  To  the 
declaration  filed  defendant  in  error  demurred  by  gen- 
eral and  special  demurrer.    Demurrer  was  sustained, 
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and  a  judgment  for  costs  rendered  against  plaintifiE  in 
error.  The  only  question  presented  is  as  to  the  suffi- 
ciency of  the  declaration. 

Counsel  for  plaintiff  in  error  has  not  filed  any  brief, 
but  has  presented  in  lieu  thereof  a  mere  statement  of 
his  opinion  upon  the  question.  For  this  failure  we 
would  be  warranted  in  affirming  the  judgment  without 
examination  of  the  merits.  Wolverton  v.  Taylor,  54 
111.  App.  380. 

If  we  examine  the  pleadings,  however,  we  are  led  to 
the  same  conclusion,  viz. :  that  the  judgment  should  be 
affirmed.  The  declaration,  consisting  of  but  one  count, 
sets  up  as  alleged  negligence  the  failure  of  defendant  to 
inclose  its  right  of  way,  and  its  failure  to  keep  a  flag- 
man upon  a  street  crossing  of  its  tracks  to  prevent 
children  from  going  upon,  along  and  across  such 
tracks.  It  alleges  that  the  injury  to  plaintiff  in  error 
occurred  while  he,  a  child  of  six  years,  was  attempting 
to  cross  the  platform  of  a  passenger  coach  of  defendant 
in  error.  The  car  is  alleged  to  have  been  standing 
when  the  child  climbed  upon  the  platform,  and  was 
afterward  moved,  and  the  child  was  thereby  thrown 
from  the  platform.  There  is  no  allegation  that  the 
servants  of  defendant  knew  of  the  presence  of  the  child 
upon  the  car  when  it  was  moved;  nor  is  there  any 
allegation  of  willful  or  intentional  misconduct. 

The  declaration  does  not  set  forth  the  precise  loca- 
tion of  the  car  at  the  time  of  the  injury,  but  it  is  fairly 
inferable  from  all  the  allegations,  that  it  was  at  the 
crossing  of  Polk  street  and  the  defendant's  right  of 
way  in  the  city  of  Chicago.  The  charge  of  negligence 
in  failing  to  keep  a  flagman  to  warn  children,  is  in  re- 
lation to  such  location,  and  the  result  of  the  failure 
was,  as  alleged,  that  the  child  climbed  upon  a  standing 
car. 

But  it  is  not  a  duty  of  a  railway  company  to  see  to  it 
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that  children  do  not  climb  upon  its  trains  at  street 
crossings.  Chicago  &  W.  I.  R.  R.  v.  Roath,  35  HI. 
App.  349;  East  St.  L.,  C.  R.  R.  Co.  v.  Jenks,  54  111. 
App.  91;  Meehan  v.  Chicago  &  N.  W.  R'y  Co.,  67  111. 
App.  39;  LeBean  v.  Pittsburg,  C.  C.  &  St.  L.  R.  R. 
Co.,  69  111.  App.  557;  Chicago  &  A.  R.  R.  v.  McLaugh- 
lin, 47  111,  265;  Chicago,  B  &  Q.  R.  R.  Co.  v.  Stumps, 
69  111.  409. 

There  being  no  duty  incumbent  upon  the  defendant 
in  this  behalf,  no  negligence  can  be  charged  against  it, 
and  this  irrespective  of  the  age  of  the  plaintiff  or  his 
freedom  from  chargeable  negligence.  Chicago  &  W. 
I.  R.  R,  Co.  V.  Roath,  supra. 

The  charge  of  negligence  on  the  part  of  defendant  in 
error  in  failing  to  inclose  its  right  of  way,  must  relate 
to  some  other  portion  of  its  track  than  at  the  crossing 
of  Polk  street,  but  the  injury  is  not  alleged  to  have  oc- 
curred elsewhere  than  at  the  Polk  street  crossing. 
This  allegation  of  negligence  is  therefore  insufficient, 
as  if  such  negligence  existed,  it  is  not  alleged  to  have 
been  a  proximate  cause  or  in  any  manner  connected 
with  the  injury. 

And  if  each  of  the  allegations  of  negligence  con- 
tained in  this  one  count  were  sufficient,  the  count  would 
still  be  bad  upon  special  demurrer,  for  duplicity.  Chi- 
cago, B.  &  Q.  R.  R.  V.  Magee,  60  111.  529. 

The  special  demurrer  pointed  out  specifically  wherein 
the  count  was  double. 

The  judgment  is  affirmed. 


Frank  8.  Wright  y.  St.  Louis  Hoop  and  Stave  Company. 

1.  Findings  bt  the  Court— ^of  Against  the  Weight  of  the  Evidence 
Must  Stand. — This  oourt  is  unable  to  say  that  the  finding  of  the  issues  bj 
the  trial  court  is  against  the  weight  of  the  evidence  and  such  finding  must 
stand. 
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2.  Bales — Notice  of  Acceptance  of  Permission  to  Throw  Away  Defective 
Goods. — ^A  letter  written  by  a  vendor  told  the  vendee  that  he  might  throw 
away  such  goods  as  he  coald  not  nse.  The  vendee  ezeroised  this  right 
but  failed  to  notify  the  vendor  as  to  what  portion  of  the  goods  he  foand 
unfit  for  use.  Held,  that  such  notice  was  not  essential  to  the  right  of  the 
vendee  to  act  upon  the  proposal  of  the  vendor. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1897.  Affirmed  if  remittitur  be  entered^  other, 
wise  reversed  and  remanded.    Opinion  filed  January  27,  1897. 

F.  H.  Trude,  attorney  for  appellant. 

William  Ot.  Adams,  attorney  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

No  error  is  assigned  except  as  to  the  suflSciency  of 
the  evidence  to  sustain  the  finding. 

What  the  agreement  of  appellant  and  appellee  was 
as  to  the  quality  of  the  goods  purchased,  was  a  ques- 
tion of  fact. 

We  are  unable  to  say  that  the  finding  of  the  issues 
by  the  trial  court  Is  against  the  weight  of  the  evidence. 

There  is,  however,  one  item  included  in  the  assess- 
ment of  damages  improperly,. as  we  think,  viz. :  the  item 
of  $124.50  allowed  for  the  carload  of  No.  2  staves. 

There  is  no  conflict  in  the  evidence  as  to  this  item. 
It  was  shown  conclusively  that  appellee  agreed  to  a 
reduction  to  the  amount  of  staves  which  appellant 
could  not  use.  It  also  appeared  conclusively  that 
appellant  did  not  and  could  not  use  this  carload. 

A  letter  written  by  appellee  told  appellant  that  he 
might  throw  away  such  staves  of  that  carload  as  he 
could  not  use.  Appellant  failed  to  notify  appellee 
what  number  of  staves  he  found  unfit  for  his  use.  But 
we  do  not  think  that  such  notice  was  essential  to  the 
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right  of  appellant  to  act  upoD  the  proposal  of  appellee 
and  to  throw  away  the  entire  carload  when  found  unfit 
for  use.  If  it  had  been  a  proposal  to  permit  appellant 
to  reject  merely,  and  a  purpose  to  take  the  goods 
again  had  been  indicated  by  appellee,  a  different  ques- 
tion would  arise.  But  here  it  was  appellee's  own 
proposition  that  the  goods  should  be  thrown  away,  and 
no  action  on  his  part  was  dependent  upon  a  notice  that 
appellant  had  followed  his  suggestion. 

No  claim  was  made  by  appellee  for  the  value  of  the 
carload  in  the  declaration  originally  filed,  nor  by  affi- 
davit accompanying  the  same. 

If  this  amount,  viz. :  $124.50,  is  remitted  from  the 
judgment  within  ten  days,  the  judgment  will  then  be 
affirmed,  and  neither  party  will  recover  costs  in  this 
court;  otherwise,  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Clement  A.  Weirlck  t.  Philander  H.  Graves  et  al. 

1.  Partnership — Misapprcpriation  of  Money  Borrowed  on  JPirm  Note — 
Agreements  as  to  Payment  of  Debts. — Where  a  managing  partner  haying 
authority  to  bind  the  firm  borrows  money  giving  a  note  of  the  firm,  the 
subsequent  diversion  of  the  money  to  other  than  firm  uses  can  not  affect 
the  legal  rights  of  the  lender  who  was  not  a  party  to  or  eoguizant  of  the 
misappropriation ;  and  the  fact  that  the  lender  is  informed  of  an  agree- 
ment for  the  payment  of  the  note  by  one  of  the  partners  after  the  dissolu- 
tion of  the  firm  will  not  alter  his  rights  in  the  absence  of  proof  of  assent 
by  him  to  such  arrangement. 

2.  Promissory  Notes— Um  of  the  Word  'T'  Instead  of  the  Word  "we." 
The  use  of  the  pronoun  **I"  instead  of  <'we"  in  a  promissory  note  given 
by  a  partnership  does  not  Interfere  with  its  legal  effect  to  bind  the  firm. 

ABSampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Wikdes,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Reversed  and  remanded.  Opinion 
filed  January  27,  1898. 
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Warren  &  Cox,  attorneys  for  appellant. 

A  member  of  a  trading  partnership  is  authorized  to 
sign  the  firm  name  to  promissory  notes  in  the  usual 
course  of  business.  Wiley  v.  Stewart,  23  111.  App.  236. 
(S.  C.)  122  111.  545;  14  N.  E.  Rep.  835;  2  Am.  and 
Eng.  Ency.  of  Law,  355,  et  seq.;  17  lb.  993,  1015, 
1017,  1018;  Parsons  on  Partnership  (Beale's  Ed., 
1893),  Sees.  131,  132;  Silverman  v.  Chase,  90  111.  37; 
Story  on  Partnership  (5  Ed.),  Sees.  102,  103;  Par- 
sons on  Partnership  (2  Ed.),  199;  Walsh  v.  Lennon, 
98  111.  27;  Dow  V.  Phillips,  24  111.  249;  Ulery  v.  ainrich, 
57  111.  531;  Gregg  v.  Fisher,  3  111.  App.  261. 

A  note  given  by  a  firm  but  worded  **I  promise  to 
pay''  (as  in  this  case),  held  to  be  the  note  of  the  firm. 
Parsons  on  Partnership,  (Beale's  1893  Ed.),  Sec.  97, 
N.  K;  17  Am.  and  Eng.  Ency.  of  Law,  1020. 

It  is  to  be  presumed  that  negotiable  paper  executed 
by  one  partner  for  a  firm  was  executed  in  course  of  the 
partnership  business  and  upon  competent  authority. 
Marsh  V.  Thompson  National  Bank,  2  111.  App.  217; 
Parsons  on  Partnership  (Beale's  1893  Ed.)  Sees.  83, 
87,  134;  17  Am.  and  Eng.  Ency.  of  Law,  p.  995. 

Where  a  partner  has  power  to  borrow  money  upon 
the  firm  credit  the  firm  is  liable  to  the  lender,  although 
the  partner  misapplies  the  money,  the  lender  having  no 
notice  that  the  partner  so  intends.  Darlington  v.  Gar- 
rett, 14  111.  App.  238;  Wiley  v.  Stewart,  23  111.  App. 
236;  Stark  v.  Corey,  45  111.  431;  Parsons  on  Partner- 
ship (2  Ed.)  207,  note  et  seq.;  lb.,  Sec.  103;  Parsons 
on  Partnership  (Beale's  1893  Ed.),  Sec.  116;  lb..  Sec. 
87;  lb..  Sec.  102;  Story  on  Partnership  (5  Ed.),  Sees. 
105,  108,  133,  140;  Gregg  v.  Fisher,  3  111.  App.  261. 

Each  partner  is  regarded  as  the  agent  of  the  firm. 
Parsons  on  Partnership  (2  Ed.),  95;   Story  on  Part- 
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nership  (5  Ed.),  Sec.  104;  Wiley  v.  Thompson,  23  111. 
App.  199. 

No  dissolution  of  a  partnership  from  any  cause  affects 
the  rights  of  third  parties  who  have  had  dealings  with 
the  partnership,  unless  they  consent,  and  upon  con- 
sideration. 

Parsons  on  Partnership  (Beale's  1893  Ed.),  Sec. 
324;  lb..  Sees.  253,  296,297;  Story  on  Partnership 
(5  Ed.),  Sees.  325,  334,  358;  17  Am.  and  Eng.  Ency. 
of  Law,  1129,  1195. 

The  general  principle  is  that  every  partner  has  full 
and  absolute  authority  to  bind  all  the  partners  by  his 
acts  or  contracts  in  relation  to  the  business  of  the  firm, 
in  the  same  manner  and  to  the  same  extent  as  if  he 
held  full  power  of  attorney  from  all  the  members.  Par- 
sons on  Partnership  (Beale's  1893  Ed.),  Sec.  83;  17 
Am.  and  Eng.  Ency.  of  Law,  987. 

The  lender  is  warranted  in  assuming  when  nothing 
is  said,  that  money  borrowed  by  a  partner  is  for  the 
firm  and  that  the  partner  has  power  to  sign  the  firm's 
name.  17  Am.  and  Eng.  Ency.  of  Law,  1016;  Par- 
sons on  Partnership  (Beale's  1893  Ed.),  Sec.  132. 

If  a  partner  gives  a  firm  note  apparently  in  the  course 
of  business  and  the  other  party  has  no  privity  with  the 
fraud,  if  any  there  be,  and  no  notice  or  knowledge  of 
it,  the  firm  will  be  bound.  Wiley  v.  Stewart,  23  III. 
App.  236;  Parsons  on  Partnership  (Beales'  1893 
Ed.),  Sec.  133;  Story  on  Partnership  (5  Ed.),  Sec. 
105. 

The  payee  of  a  partnership  note  has  the  right  to 
bring  suit  thereon  against  all  of  the  partners  at  any  time 
before  the  statute  of  limitations  has  run  and  a  failure 
to  pursue  the  partnership  assets  can  not  be  relied  upon 
as  a  defense  when  suit  is  brought.  Silverman  v. 
Chase,  90  111.  37;  Doggett  v.  Dill,  108  111.  560. 
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S.  C.  Stough,  attorney  for  appellee,  Olen  0.  Johnson. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  in  assumpsit  upon  a  promissory  note, 
executed  by  appellee  Graves  in  the  name  of  the  firm, 
composed  of  himself  and  appellee  Johnson. 

The  general  issue  and  three  Special  pleas  were  filed 
by  appellee  Johnson.  The  first  special  plea  denies 
joint  liability;  the  second  sets  up  want  of  considera- 
tion, in  that  the  money  was  borrowed  on  the  separate 
account  of  Graves,  and  of  this  plaintiflE  had  notice ; 
and  the  third  sets  up  that  by  subsequent  agreement 
plaintiff  released  defendant  Johnson  from  said  note  at 
the  time  of  dissolution  of  the  firm,  and  accepted  the 
individual  agreement  of  Graves  to  pay  the  same. 

The  jury  found  the  issues  for  defendants. 

It  appeared  from  the  evidence  that  Johnson  was  not 
active  in  the  partnership  business;  that  he  left  its 
management  to  his  partner  Graves;  that  Graves,  as 
managing  partner,  borrowed  money  and  executed  notes 
therefor  in  the  firm  name,  in  the  course  of  the  partner- 
ship business;  that  subsequent  to  the  maturity  of  .the 
note  sued  upon,  the  firm  was  dissolved;  that  by  the 
dissolution  agreement.  Graves  was  to  receive  debts  due 
the  firm  and  pay  all  debts  owing  by  the  firm;  that 
Graves  afterward  made  an  assignment  for  the  benefit 
of  his  creditors ;  that  the  note  sued  upon  was  never 
presented  for  payment  of  principal  or  interest  until 
after  the  assignment  of  Graves.  * 

The  note  was  worded :  ''Six  months  after  date,  for 
value  received,  I  promise  to  pay,"  etc.,  and  was 
signed  ''Graves  &  Johnson."  It  also  appeared  that 
the  principal  sum  for  which  the  note  was  given  was 
borrowed  of  appellant  by  Graves  in  the  name  of  the 
firm. 
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There  was  no  evidence  offered  which  tended  to  sup- 
port any  of  the  pleas,  unless  it  may  be  said  that  the 
testimony  of  the  bookkeeper,  Hoff,  so  tended.  He 
testified,  in  answer  to  a  question  as  to  whether  the 
money  borrowed  went  into  the  firm  business :  *  'Well,  it 
did  not  go  in.  As  long  as  it  was  not  entered  upon  the 
books  it  did  not  go  into  the  business.  I  know  it  was 
not  entered  on  the  books.''  The  court  ordered  that 
part  of  the  answer  **as  long  as  it  was  not  entered  upon 
the  books,  it  did  not  go  into  the  business,'^  strickem 
out.  Hoff  also  testified  that  he  overheard  appellee 
Johnson  tell  appellant,  after  the  dissolution  of  the 
firm,  that  Graves  would  receive  all  money  due  the  firm 
^nd  pay  all  debts  owing  by  the  firm. 

We  do  not  regard  this  evidence  as  sufficient  to  con- 
stitute any  defense.  Graves,  as  managing  partner, 
had  authority  to  bind  the  firm  upon  the  note  for 
money  borrowed,  and  its  subsequent  diversion  to  any 
other  purpose,  if  such  had  been  proved,  would  not 
affect  the  right  of  the  lender,  who  was  not  party  to  or 
cognizant  of  such  misappropriation.  The  fact  that 
Johnson  informed  appellant,  after  the  dissolution,  that 
Graves  would  pay  the  note,  did  not  operate  to  release 
Johnson,  without  any  agreement  by  appellant,  and  of 
any  such  agreement  there  was  no  evidence. 

The  wording  of  the  note,  the  use  of  the  pronoun 
**I,"  instead  of  we,  does  not  interfere  with  its  legal 
effect  to  bind  the  firm,  when  signed  by  the  managing 
partner  and  in  the  firm  name.  Ex  parte  Buckley,  14 
N.  &  W.  469;  Galway  V.  Matthew,  1  Camp.  402;  Doty 
V.  Bates,  11  Johns.  (N.  Y.)543. 

The  only  theory  of  defense  derivable  from  the  evi- 
dence was,  as  shown  by  the  record,  eliminated  by  the 
following  proceeding:  * 'Motion  was  here  made  by 
counsel  for  the  plaintiff  to  strike  out  all  the  testimony 
of  the  defense  which  goes  to  the  point  of  affecting  the 
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rights  of  the  plaintiff  in  this  case  by  any  dissolution  of 
the  firm  of  Graves  &  Johnson,  or  by  the  fact,  if  it  is  a 
fact,  that  the  funds  derived  from  this  loan  did  not  go 
into  the  partnership  business.'' 

The  record  says:  '*The  motion  was  sustained  by 
the  court."  Although  bound  by  the  record,  we  do 
not  believe  it.  We  feel  certain  that  there  must  have 
been  a  mistake  in  the  making  of  the  bill  of  exceptions 
as  to  the  allowance  of  this  motion.  We  are  satisfied 
that  the  learned  judge  who  presided  at  the  trial,  did 
not  strike  out  all  of  the  evidence  which  tended  to 
establish  a  defense,  and  then  submit  issues  to  a  jury. 
But  inasmuch  as  we  regard  the  entire  evidence  intro- 
duced as  insufficient  to  sustain  the  verdict,  the  result 
is  not  affected  by  the  disposion  of  this  motion. 

The  judgment  is  reversed  and  the  cause  remanded. 


Isidore  Weil  and  Benjamin  Weil  y.  Julius  Jaeger. 

1.  Partnership — Marshalling  Assets. — It  is  a  general  rnle  that  Id  the 
marshalling  of  assets,  creditors  of  a  partnership  have  no  olaim  on  the 
funds  arising  from  the  estates  of  the  individaal  partners,  until  the  indi- 
vidual debts  are  satisfied ;  and  on  the  other  hand,  the  creditors  of  the 
individuals  can  only  seek  payment  out  of  the  surplus  of  the  partnership 
effects,  after  the  satisfaction  of  the  partnership  liabilities. 

2.  Same — Payment  of  Firm  Debts  From  Firm  Property — Beason  of  the 
Bule. — The  members  of  a  partnership  have  in  equity  a  superior  lien  on 
the  partnership  property  for  the  payment  of  the  firm  debts,  and  creditors 
of  the  firm  may  avail  themselves  of  this  equity  of  the  partners  to  the 
exclusion  of  individual  creditors  if  the  equity  has  not  been  surrendered 
by  the  partners,  but  this  right  is  one  primarily  inhering  to  the  partners 
themselves  and  not  to  the  creditors. 

3.  SAUis^Application  of  Individual  Property  to  Payment  of  Individual 
Debts — Beason  of  the  Bule. — It  is  a  doctrine  of  equity  that  a  creditor  who 
has  two  funds  to  which  he  may  resort  for  payment,  shall  be  required  to 
exhaust  the  one  in  which  he  has  an  exclusive  interest,  before  he  goes  upon 
the  fand  to  which  another  creditor  can  only  resort,  and  hence  individual 
creditors  have  priority  over  firm  creditors  as  to  individual  property. 
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4.  Same — Partners  may  pay  Individual  Debts  With  Firm  Property. — 
The  law  does  not  recognize  firm  creditors  as  having  a  superior  eqaity  to 
individual  creditors  for  payment  from  the  partnership  assets,  and  partners 
have  a  legal  right  to  surrender  partnership  property  in  payment  of  the 
demand  of  an  individual  creditor. 

5.  Same — Taking  Judgment  Against  Entire  Firm  as  Affecting  Bights 
Against  IndifHdtuil  Members. — ^The  taking  of  judgment  against  all  the 
members  of  a  firm  does  not  aflfect  the  right  of  a  creditor  to  have  his  claim 
allowed  against  the  insolvent  estate  of  some  of  the  members  of  the  firm. 

Glaimy  in  insolvency  proceedings.  Error  to  the  County  Ck>urt  of  Cook 
County ;  the  Hon.  Orrik  N.  Carter,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1897.    Affirmed.    Opinion  filed  January  27,  1898. 

Moses,  Rosenthal  &  Kennedy,  and  H.  P.  Simon- 
ton,  attorneys  for  plaintiflEs  in  error. 

In  the  administration  of  partnership  aflEairs,  solvent 
or  insolvent,  the  rule  is  that  the  joint  estate  goes  first 
to  ioint  creditors,  and  the  separate  estate  to  separate 
creditors.  Pahlman  v.  Graves,  26  111.  405 ;  Rainey  v. 
Nance,  54  111.  29;  Adams  v.  Sturges,  55  111.  468;  Union 
Nationa-l  Bank  v.  Bank  of  Commerce,  94  111.  271 ;  Dog- 
gett  V.  Dill,  108  111.  560;  Preston  v.  Colby,  117  111.  477. 

This  principle  of  law  grows  out  of  the  doctrine,  sanc- 
tioned by  the  law,  that  the  partners  themselves  have  a 
right  to  insist  that  the  partnership  property  shall  be 
first  applied  to  the  payment  of  firm  debts,  and  to  that 
end  they  are,  in  equity,  given  a  lien  upon  the  partner- 
ship property  for  that  purpose.  The  creditors  them- 
selves have  no  lien,  but  this  lien  given  to  the  partners 
inures  to  their  benefit,  and  is  worked  out  through  them. 
The  lien  is  solely  dependent  upon,  and  must  be  worked 
out  through  the  rights  of  the  several  partners.  It  thus 
follows  that  if  the  partners,  or  any  of  them,  sell  their 
interest  in  the  business  to  the  remaining  partners,  those 
partners  so  selling  out  lose  their  lien.  The  old  part- 
nership, of  which  they  formed  a  part,  is  dissolved,  and 
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with  the  loss  of  their  lien  also  falls  the  right  of  the 
creditors  to  have  the  partnership  estate  applied  first  to 
partnership  debts.  Ladd  v.  Griswold,  9  111.  25;  Hap- 
good  V.  Cornwell,  48  111.  64;  Goembel  v.  Arnett,  100 
111.  34. 

It  is  well  settled  that  when  there  is  an  assumption  of 
debts  by  the  continuing  partners,  and  a  person  takes 
advantage  of  that  assumption,  and  proves  his  claim 
with  the  continuing  partner,  he  can  not  thereafter  hold 
the  original  firm.  See  on  this  subject:  Harris  v. 
Lindsay,  4  Wash.  C.  C,  98,  271.  Regester  v.  Dodge, 
6  Fed.  Rep.  6;  Baum  v.  Pryrear,  85  Mo.  151;  Bank  of 
Wilmington  v.  Almond,  1  Whart.  169;  Buxton  v. 
Edwards,  134  Mass.  567 ;  Watts  v.  Robinson,  32  Up. 
Can.  Q.  B.  362. 

The  reasoning  of  these  cases  is  that  the  creditor  must 
treat  the  debt  as  continuing,  or  he  must  treat  it  as  sev- 
ered. It  is  a  self-evident  proposition  that  either  the  six 
must  be  bound,  or  the  two.  The  debt  can  not  be  owed 
jointly  by  six,  and  at  the  same  time  owed  jointly  by 
two.     It  is  the  same  debt  all  the  time. 

The  creditor  must  elect  which  remedy  he  will  pursue. 
He  is  not  compelled  to  rely  upon  the  contract  of  assump- 
tion, but  if  he  does  so,  he  has  ratified  the  severance  of 
the  contract,  and  is  bound  by  his  election.  Ward  v. 
Green  (Tex.),  30  S.  W.  Rep.  864. 

Again,  the  doctrine  of  merger  applies  as  an  insur- 
mountable objection.  Then,  the  claim  has  once  been 
merged  into  judgment ;  it  can  not  be  again  severed. 
Wann  v.  McNulty,  2  Gil.  355;  Moore  v.  Rogers,  19 
111.  347;  Thompson  V.  Emmert,  15  111.  415;  Mitchell 
V.  Brewster,  28  111.  163. 

Winston  &  Meagher,  attorneys  for  defendant  in 
error. 

Vol.  LXXin  18 
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Mb.  Justice  Seabs  delivebbd  the  opinion  op  the 

OOUBT. 

Defendant  in  error,  Jaeger,  filed  his  claim  for 
$1,933.85  against  the  insolvent  estate  of  Howe  &  Boden- 
schatz,  co-partners,  doing  basiness  as  the  Haymarket 
Produce  Bank.  Plaintiffs  in  error,  Weil  Bros.,  who 
are  creditors  of  the  insolvents,  filed  exceptions  to  this 
claim.  The  exceptions  were  overruled  by  the  County 
Court,  and  the  claim  of  defendant  in  error  was  al- 
lowed. This  action  of  the  County  Court  is  reviewed 
upon  the  writ  of  error  here. 

In  1892  six  persons,  of  whom  Howe  and  Bodenschatz 
were  two,  formed  a  co-partnership  known  as  Arnold 
Bros.,  Baker  &  Co.,  for  the  purpose  of  conducting  a 
banking  business,  to  be  known  as  the  Haymarket  Pro- 
duce Bank. 

Under  articles  of  agreement  the  partnership  com- 
menced on  the  first  of  May,  1893,  and  was  to  expire  on 
the  thirtieth  of  April,  1903.  Subsequent  to  the  organ- 
ization of  the  partnership  Jaeger,  defendant  in  error, 
opened  an  account  in  the  savings  department  of  the 
bank,  and  he  received  a  passbook  on  which  his  depos- 
its were  entered  by  the  clerk  of  the  bank. 

On  November  4,  1895,  the  partnership  was  dissolved, 
and  four  of  the  six  members  of  the  firm  sold  out  their 
interest  in  the  assets  of  the  bank  to  Howe  and  Boden- 
schatz, and  to  evidence  the  dissolution,  an  instrument 
was  executed  between  the  parties,  whereby  the  retiring 
partners  sold  and  transferred  to  the  continuing  partners, 
Howe  and  Bodenschatz,  all  right,  title  and  interest  in 
said  co-partnership,  and  the  continuing  partners  cove- 
nanted to  save  and  keep  harmless  the  retiring  partners 
from  all  liabilities,  etc. 

At  the  time  of  the  dissolution  Jaeger  had  on  deposit 
in  the  savings  department  of  the  bank  $1,463.43. 
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Sabsequent  to  the  formation  of  the  new  partnership 
of  Howe  and  Bodenschatz,  Jaeger  deposited  at  the 
bank,  then  carried  on  by  Howe  &  Bodenschatz  alone, 
the  snm  of  $470  and  some  cents.  The  deposits  were 
made  at  the  same  place,  were  entered  by  the  clerk  of 
the  bank  in  the  same  passbook,  in  which  his  former 
deposits  had  been  made.  In  January,  1896,  and  July, 
1896,  interest  was  credited  by  the  bank  to  his  pass- 
book on  the  total  amount  of  money  standing  to  his 
credit  in  the  passbook,  which  included  all  sums  de- 
posited with  the  bank  prior  to  the  date  of  the  dissolu- 
tion and  subsequent  thereto. 

In  August,  1896,  Howe  and  Bodenschatz  made  the 
assignment  for  the  benefit  of  their  creditors  to  Boyd, 
assignee.  In  the  schedule  of  liabilities  made  by  the 
insolvents  and  given  to  the  assignee,  there  appears  the 
claim  of  Jaeger,  defendant  in  error,  for  the  sum  of 
$1,933.85.  In  his  claim  for  this  amount  filed  with  the 
assignee,  Jaeger  stated  that  it  was  for  money  advanced, 
loaned  to  and  deposited  with  the  insolvents. 

After  the  filing  of  the  claim,  Jaeger  impleaded  the 
six  former  co-partners  in  a  suit  at  law  upon  the  same 
demand,  and  recovered  a  judgment  against  all  for 
$1,750,  which  is  part  of  the  $1,933.85  here  involved. 
No  part  of  the  judgment  has  been  satisfied. 

Plaintiffs  in  error  contend  that,  the  claim  of  Jaeger 
being  in  large  part  a  claim  against  insolvents  jointly 
with  four  others,  it  could  not  properly  be  allowed  as  a 
claim  to  participate  generally  and  pro  rata  with  credi- 
tors of  the  two  insolvents ;  that  the  form  of  the  claim 
filed,  being  for  money  loaned  to  and  deposited  with 
the  two  insolvents,  precludes  a  claim  for  moneys 
loaned  to  them  jointly  with  four  others;  that  the 
assumption  of  liability  by  the  continuing  partners  can 
not  afford  ground  for  this  claim,  as  it  was  an  indi- 
vidual and  not  a  firm  undertaking  by  the  insolvents; 
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and  finally,  that  the  claim,  as  against  insolvents,  is 
merged  in  the  judgment  against  the  six  original  co- 
partners. The  general  rule  in  equity  invoked  by  plain- 
tiffs in  error  doubtless  is,  that  in  the  marshalling  of 
assets,  creditors  of  a  partnership  have  no  claim  on  the 
funds  arising  from  the  individual  estates  of  the  part- 
ners, until  the  individual  debts  are  satisfied;  and,  on 
the  other  hand,  the  creditors  of  the  individuals  can 
only  seek  payment  out  of  the  surplus  of  the  partner- 
ship effects,  after  the  satisfaction  of  the  partnership 
liabilities. .  Pahlman  v.  Graves,  26  111.  405;  Rainey  v. 
Nance,  54  111.  29 ;  Union  Natl.  Bank  v.  Bank  of  Com- 
merce, 94  111.  271;  Preston  v.  Colby,  117  111.  477. 

The  two  parts  of  this  proposition  rests  upon  en- 
tirely different  ground.  The  right  to  insist  upon  the 
application  of  the  joint  effects  first  to  the  payment  of 
joint  debts,  is  one  primarily  inhering  to  the  partners 
themselves,  not  to  creditors.  The  law  does  not  recog- 
nize firm  creditors  as  having  a  superior  equity  to  that 
of  individual  creditors,  for  payment  from  the  partner- 
ship assets.  The  members  of  the  partnership  have  in 
equity  a  superior  lien  on  the  partnership  property  for 
the  payment  of  the  firm  debts,  and  creditors  of  the  firm 
may  avail  themselves  of  this  equity  of  the  partners,  to 
the  exclusion  of  individual  creditors,  if  the  equity  has 
not  been  surrendered  by  the  partners.  Hapgood  v. 
Cornwell,  48  111.  64. 

On  the  other  hand,  the  right  in  equity  of  the  cred- 
itors of  the  individual  partners  to  seek .  payment  out 
of  the  individual  estate  of  the  partner,  in  exclusion 
of  the  creditors  of  the  firm,  has  its  foundation  on 
the  ground  that  it  would  be  giving  the  latter  an  undue 
advantage  to  permit  them  to  share  in  the  separate  es- 
tate, instead  of  resorting  to  the  joint  estate.  '*It  is  a 
doctrine  of  equity  that  a  creditor  who  has  two  funds  to 
which  he  may  resort  for  payment,  shall  be  required  to 
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exhaust  the  one  in  which  he  has  an  exclusive  interest, 
before  he  goes  upon  the  fund  to  which  another  creditor 
can  only  resort."     Ladd  v.  Griswold,  4  Gil.  36. 

We  are  unable  to  see  how  the  application  of  this 
doctrine  can  be  of  any  avail  to  plaintiffs  in  error,  who 
invoke  it.  If  they  seek  as  creditors  of  the  individual, 
i.  e.,  Howe  and  Bodenschatz,  to  compel  defendant  in 
error  to  resort  first  to  the  assets  of  the  firm,  i.  e.,  the 
original  firm  of  six,  they  are  met  by  the  difficulty  that 
there  are  no  such  assets — for  the  assets  of  the  original 
firm  were  conveyed  to  Howe  and  Bodenschatz  by  the 
dissolution  agreement. 

If  plaintiffs  in  error,  as  creditors  of  the  firm  of  Howe 
&  Bodenschatz,  object  to  the  allowance  of  this  claim  as 
being  an  individual  debt  of  Howe  and  an  individual 
debt  of  Bodenschatz,  then  they  are  met  by  the  diffi- 
culty that  the  equity  of  the  partners,  which  they  seek 
to  invoke,  has  been  surrendered  by  them.  By  the 
deed  of  assignment,  the  partners  elected  to  treat  this 
as  a  valid  debt,  and  to  subject  their  Joint  estate  to  its 
payment.  This  they  had  undoubted  right  to  do,  and 
no  equity  of  plaintiffs  in  error  intervened  to  prevent. 
Hapgood  V.  Cornwell,  supra. 

Cases  involving  somewhat  similar  conditions  of  fact 
with  the  case  here,  are  found  in  In  re  Dawson,  59 
Hun.  239;  Thayer  v.  Humphrey,  64  N.  W.  Rep.  1007; 
In  re  Frow,  73  Pa.  St.,  459. 

It  is  true  that  a  showing  was  made  in  these  cases  of 
just  what  assets  were  turned  over  to  the  continuing  by 
the  retiring  partners,  while  here  it  only  appears  that 
there  was  a  release  of  all  interest  in  the  co-partnership, 
and  hence  in  whatever  assets  there  were,  by  the  retir- 
ing partners.  The  principles  governing,  however,  we 
regard  as  the  same,  and  although  differently  ex- 
pressed. 

And  in  McCracken  v.  Milhous,  7  111.  App.  169,  a 
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case  very  like  the  one  at  bar,  this  court  reached  a  simi- 
lar conclusion,  though  upon  somewhat  different 
grounds.  The  court  there  held,  in  effect,  that,  in  the 
absence  of  fraud,  the  admission  of  the  insolvents,  as 
to  who  are  creditors,  is  conclusive  upon  other  cred- 
itors. There,  as  here,  the  deed  of  assignment  admit- 
ted the  validity  of  the  claim  in  question.  The  appli- 
cation of  the  rule  there  announced  would  be  deter- 
minative of  this  case. 

The  contention  that,  because  the  claim  filed  by 
defendant  in  error  recited  that  it  was  for  money  ad- 
vanced, loaned  to  and  deposited  with  insolvents, 
therefore  no  claim  for  the  amount  due  from  the 
original  firm  could  be  considered,  we  do  not  regard  as 
tenable.  It  was  for  money  advanced,  loaned  to  and 
deposited  with  insolvents ;  either  as  the  firm  of  Howe 
&  Bodenschatz,  or  jointly  with  others,  that  this  entire 
claim  accrued. 

The  taking  of  judgment  against  the  six  original 
co-partners,  did«not  affect  the  right  of  defendant  in 
error  to  have  his  claim  allowed.  Union  Natl.  Bank  v. 
Bank  of  Commerce,  supra-,  Furness  v.  Union  N.  Bank, 
147  111.  570;  Mechanics  L.  &  T.  Co.  v.  American  Ex. 
N.  B.,  27  lU.  App.  154. 

The  judgment  of  the  County  Court  is  affirmed. 


John  A.  Hinsey  y.  Stndebaker  Brothers'  Manufactnr- 

ing  Go. 

1.  Pbomissoby  Notes — Presumptiona  as  to  Chtaranty  of  hy  Payee. — ^In 
order  to  give  a  promissory  note  negotiability  it  mnst  be  indorsed  by  the 
payee,  and  no  presumption  can  be  indulged  that  a  guaranty  appearing  on 
a  promissory  note  was  on  the  note  when  it  was  indorsed  by  the  payee  or 
tl^at  he  authorized  the  placing  of  such  indorsement  above  his  name;  and 
in  a  suit  on  a  guaranty  of  a  promissory  note  where  the  execution  of  the 
guaranty  is  denied  by  a  plea  properly  verified  the  burden  of  proof  is  on 
the  plaintiff  to  establish  not  only  that  the  signature  appearing  on  the  back 
of  the  note  is  that  of  the  defendant  but  that  the  guaranty  was  on  the  Bote 
before  he  indorsed  it  or  that  he  authorized  it  to  be  placed  thereon. 


FntST  DiSTEiOT— OoTOBEB  Tebm,  1897.        279 

Hinsey  v.  Stadebaker  Mfg.  Ck>. 

2.  Same — Skgps  Neeessary  to  Bender  an  Indoreer  Liable. — In  order  to 
hold  the  payee  of  a  promissory  note  liable  as  indorser  the  note  mast  be  pre- 
sented to  the  maker  at  matarity  and  payment  demanded,  the  indorser 
notified  of  nonpayment  and  the  note  protested,  or  some  yalid  ezoose 
mast  be  given  for  a  failure  to  present  for  payment. 

AssnmpBity  against  the  indorser  of  a  promissory  note.  Error  to  the 
Superior  Ooart  of  Cook  County;  the  Hon.  John  Babtok  Patnb,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  January  27,  1898. 

MosES^  EosENTHAL  &  Eenkedt  attorneys  for  plain- 
tiff in  error. 

Bemy  &  Mann  attorneys  for  defendant  in  error. 

Ak.  Justice  Windes  delivebed  the  opinion  op  the 

COUBT. 

The  Kansas  City  Omnibus  &  Carriage  Co.,  a  Mis- 
souri corporation,  by  its  president  on  August  20,  1891, 
made  its  two  promissory  notes  of  that  date,  one  for 
$2,866.67,  and  the  other  for  $2,866.66,  payable  four 
and  three  years  after  date,  respectively,  to  the  order  of 
John  A.  Hinsey,  at  the  Missouri  National  Bank  of 
Kansas  City,  Mo.,  with  interest  after  date  at  7  perceht 
per  annum  until  paid,  payable  semiannually.  On  each 
note  appears  indorsed,  beside  payments  of  interest, 
the  following:  *'I  hereby  assign  the  within  note  to 
Studebaker  Bros.  Manufacturing  Co.,  and  guarantee 
its  payment  at  maturity.    J.  A.  Hinsey.'' 

On  the  note  for  $2,866.66  is  also  indorsed  a  payment 
of  $1,705.94.  No  other  indorsements  appear  on  either 
of  the  notes.  Defendant  in  error  brought  suit  on  said 
notes  against  Hinsey,  the  first  and  second  counts  of  its 
declaration  charging  him  specially  as  guarantor,to  which 
were  added  the  common  counts.  Hinsey  filed  the  gen- 
eral issue  sworn  to,  and  a  special  plea  to  the  first  and 
second  counts,  denying  the  guaranties  and  each  of 
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them  with  an  affidavit  averring  the  truth  of  the  plea  in 
substance  and  in  fact. 

Subsequently  defendant  in  error  filed  two  additional 
special  counts,  charging  Hinsey  as  indorser  of  each  of 
said  notes,  and  alleging  that  at  the  time  each  note 
became  due  the  maker,  the  Kansas  City  Omnibus  & 
Carriage  Co.,  was  and  has  been  and  now  is  a  resident 
of  Missouri,  and  that  said  maker  was  not  and  has  Hot 
been  at  any  time  before,  at  the  time  or  since  the  matu- 
rity of  each  of  said  not^s,  a  resident  of  the  State  of 
Illinois.  To  each  of  the  additional  counts  Hinsey 
filed  the  general  issue  sworn  to.  At  the  close  of  plain- 
tiff's evidence,  the  court  overruled  defendant's  motion 
to  direct  a  verdict  for  him,  and  no  further  evidence 
being  offered,  the  court  also  instructed  the  jury  to  find 
the  issues  for  the  plaintiff  and  assess  the  plaintiff's 
damages  at  $5,381.40;  a  verdict  was  found  accordingly, 
defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  against  defendant  for  said 
amount. 

The  only  errors  assigned  which  we  think  it  necessary 
to  consider,  are  whether  the  court  erred  in  overruling 
defendant's  motion  to  instruct  a  verdict  for  him,  and  in 
instructing  a  verdict  for  plaintiff  and  rendering  judg- 
ment thereon. 

The  evidence  of  plaintiff  as  to  the  guaranty  was  by 
one  witness,  who  testified  that  he  knew  the  signature 
of  Hinsey,  and  that  his  signature  was  indorsed  on  each 
of  the  notes.     On  cross-examination  he  testified,  viz. : 

**I  find  the  name  of  J.  A.  Hinsey  only  once  upon 
each  note  on  the  back.  The  name  J.  A.  Hinsey  on  the 
back  is  his  signature.  I  did  not  see  him  write  it  on 
the  note,  but  I  have  seen  him  write  his  name  repeat- 
edly. I  swear  that  this  is  his  signature,  to  the  best  of 
my  knowledge  and  belief.  The  checks  which  I  had 
seen  him  write  once  he  signed  John  A.  Hinsey." 
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After  re-direct  examination  he  further  testified,  viz. : 

'*Mb.  Moses:  In  whose  handwriting  is  the  state- 
ment above  the  signature  of  J.  A.  Hinsey! 

''A.     I  don^t  know,  sir. 

'*Q.  When  you  first  saw  the  note,  was  that  state- 
ment on  the  notef 

*^A.     Yes,  sir.    When  I  first  saw  the  notes. 

'"Q.     Who  handed  them  to  you? 

''A.  They  came  to  us  through  our  attorneys, 
Messrs.  Eemy  &  Mann. 

"Q.     But  you  don't  recognize  the  handwriting! 

"A.     I  do  not;  no,  sir. 

'*Q.  At  the  time  when  the  notes  were  brought  to 
you  or  were  given  to  you  by  your  attorneys,  was  Mr. 
Hinsey  present! 

"A.     No,  sir. 

**Q.     Nor  any  one  representing  him! 

"A.     No,  sir." 

No  other  evidence  as  to  the  guaranties  nor  when  they 
were  written,  was  given.  Defendant  objected  to  the 
introduction  of  the  notes  in  evidence;  his  objection 
was  overruled  and  exception  taken. 

No  evidence  was  oflEered  of  the  presentation  for  pay- 
ment of  either  of  the  notes  to  the  maker  on  the  day  of 
maturity,  nor  of  protest,  nor  of  any  excuse  for  failure 
in  that  regard,  nor  of  the  law  of  Missouri  as  to  the  lia- 
bility of  indorsers  of  promissory  notes. 

The  burden  of  proof,  by  reason  of  the  denial  of  the 
guaranties  by  defendant,  under  oath,  was  on  the  plain- 
tiff in  that  regard.  He  only  proved  the  signature'  of 
defendant,  and  failed  to  prove  when  or  by  whom  the 
guaranties  over  his  name  were  written.  Hinsey  being 
the  payee,  it  was  necessary  for  him  to  indorse  the  note 
to  give  .it  negotiability,  and  no  presumption  can  be 
indulged  that  the  guaranties  were  written  on  the  notes 
when  he  signed  his  name,  nor  that  he  authorized  them. 
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It  would  be  different  were  he  a  stranger  to  the  notes. 
Dietrich  v.  Mitchell,  43  111.  40-4,  and  cases  cited. 

In  this  case  the  Supreme  Court  say:  *'To  hold  that 
any  person  through  whose  hands  a  note  may  pass,  can 
write  a  guaranty  over  a  blank  indorsement,  and  then 
require  the  indorser  to  disprove  it,  would  be  fruitful  of 
fraud  and  dangerous  to  every  person  who  has  occasion 
to  receive  and  indorse  a  promissory  note.'^ 

The  notes  in  question  became  due  August  20,  1894, 
and  August  20,  1895,  respectively,  are  payable  in 
money,  and  there  being  no  evidence  of  their  presenta- 
tion to  the  maker  at  maturity,  nor  any  excuse  for  fail- 
ure to  present  for  payment,  nor  of  protest,  there  can 
be  no  liability  of  Hinsey  as  indorsee  under  ^'the  custom 
of  merchants.^'  The  statute  of  this  State  (Sec.  7,  Ch. 
98,  Hurd's  Rev.  Stat.  1897,  p.  1108),  in  force  when 
these  notes  matured  and  when  this  suit  was  brought, 
was,  viz. : 

*'The  rights  of  the  lawful  holders  of  promissory  notes 
payable  in  money  and  the  liability  of  all  parties  to  or 
upon  said  notes  shall  be  the  same  as  that  of  like  parties 
to  inland  bills  of  exchange  according  to  the  custom  of 
merchants.  Every  assignor  of  every  other  notej  bond, 
bill  or  other  instrument  in  writing  mentioned  in  Section 
3  of  this  act,  shall  be  liable  to  the  action  of  the 
assignee  or  lawful  holder  thereof,  if  such  assignee  or 
lawful  holder  shall  have  used  due  diligence  by  the  in- 
stitution and  prosecution  of  a  suit  against  the  maker 
thereof,  for  the  recovery  of  the  money  or  property  due 
thereon,  or  damages  in  lieu  thereof.  But  if  the  insti- 
tution of  such  suit  would  have  been  unavailing,  or  the 
maker  had  absconded  or  resided  without  or  had  left 
the  state  when  such  instrument  became  due,  such 
assignee  or  holder  may  recover  against  the  assignor  as 
if  due  diligence  by  suit  had  been  used." 
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PlaintiflE's  remedy  was  under  the  law  of  Illinois,  in 
force  when  the  suit  was  commenced. 

**The  custom  of  merchants,''  which,  by  the  statute, 
fixed  the  rights  of  plaintiff  as  against  Hinsey,  required 
that  in  order  to  hold  him  liable,  the  notes  should  have 
been  presented  to  the  maker  at  their  maturity  and  pay- 
ment demanded,  and  it  not  being  made,  the  indorsee 
should  have  been  notified  and  the  notes  protested  for 
non-payment,  or  some  valid  excuse  for  a  failure  to  pre- 
sent for  and  demand  payment  should  be  made.  Story 
on  Bills,  Sees.  323,  327,  333,  344  and  346;  Story  on 
Promissory  Notes,  Sees.  241,  297;  2  Greenleaf's  Evid., 
Sees.  179, 181  and  183 ;  2  Am.  and  Eng.  Ency.  of  Law, 
398;  Bond  v.  Bragg,  17  111.  69;  Wood  v.  Price,  46  El. 
435;  Montelius  v.  Charles,  76  111.  303. 

It  is  of  no  avail  to  plaintiff  that  the  maker  of  the 
notes  is  a  foreign  corporation. 

The  judgment  is  reversed  and  the  cause  remanded. 


Metropolitan  Life  Insurance  Co.  v.  Christina  McEenna^ 

Ex'x. 

Insukanob — Provisions  or  Exceptions  in  an  Insurance  Policy  Must  he 
Pleaded  5y  the  Insurer. — Claases  in  an  insurance  policy  which  limit  the 
liability  of  an  insarance  company  by  way  of  provision  or  exception,  are 
solely  for  its  benefit,  and  it  must  interpose  and  prove  them  as  a  defense. 
The  insured  need  not  notice  them  in  his  pleading  or  proof,  to  make  a 
prima  Jaeie  case. 

Assumpsit^  on  an  insurance  policy.  Appealed  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Fbanois  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  January 
27,  1898. 

HoTOE,  FoLLANSBEE  &    O'CoNNOE,    attorneys   for 
appellant. 

C.  Stuart  Beattie,  attorney  for  appellee. 
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Mb.  Justice  Windes  delivebed  the  opinion  of  the 

COUBT. 

Appellant  issued,  April  23,  1894,  its  policy  of  insur- 
ance on  the  life  of  William  Sheehan,  by  which  it, 
among  other  things,  agreed,  in  consideration  of  the 
payment  of  premiums  therein  mentioned,  and  upon 
proof  of  the  death  of  the  insured  in  the  manner  pre- 
scribed in  the  policy,  to  pay  to  his  executrix  $250,  but 
provided  by  separate  clauses  of  the  policy  that  if  said 
Sheehan  should  die  of  pulmonary  disease  within  one 
year  from  the  date  of  the  policy,  the  payment  should 
be  only  $125;  and  a  further  condition  on  which  the 
policy  was  issued,  was  that  Sheehan  was  in  sound 
health  at  its  date. 

Sheehan  died  May  4,  1894,  of  pulmonary  hemor- 
rhage, the  premiums  according  to  the  conditions  of 
the  policy  having  been  paid.  Proof  of  his  death  was 
made,  as  required  by  the  policy,  and  appellee,  his 
executrix  and  sole  legatee,  brought  this  suit  to  recover 
the  said  amount  for  which  Sheehan  was  insured.  Two 
trials  were  had  before  the  court  and  a  jury.  The  first 
trial  resulted  in  a  verdict  for  appellee  of  $250,  but  a 
new  trial  was  granted.  The  second  trial  resulted  in  a 
like  verdict  on  which  the  court  entered  judgment,  from 
which  this  appeal  was  taken. 

The  contest  was  as  to  whether  Sheehan  was  in  sound 
health  at  the  date  of  the  policy,  and  also  as  to  whether 
he  died  of  a  plumonary  disease.  On  both  these  ques- 
tions there  was  a  conflict  in  the  evidence,  and  from  a 
careful  examination  of  all  the  evidence,  we  can  not  say 
that  the  verdict  is  against  the  clear  preponderance  of 
the  evidence.  It  is  true,  the  proof  of  death  shows 
Sheehan  died  of  pulmonary  hemorrhage,  but  there  is 
evidence  from  which  the  jury  could  have  found  that  this 
resulted  from  an  injury  and  not  disease  of  the  lungs. 
A  hemorrhage  of  the  lungs  may  result  from  strain  or 
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over-exertion.  It  would  serve  no  useful  purpose  to 
discuss  the  conflicting  evidence  at  length.  Suffice  it 
to  say,  we  are  of  opinion  another  trial  would  probably 
result  in  a  like  verdict  for  appellee,  and  while  we  might 
make  a  diflferent  finding,  we  do  not  feel  that  we  should, 
in  view  of  the  evidence  in  the  record,  disturb  the  verdict. 

The  trial  court  did  not  err  in  refusing  to  instruct 
the  jury  that  appellee  could  not  recover  under  the  com- 
mon counts,  because  the  plaintiff  did  not  declare  on 
the  common  counts. 

Appellant  also  complains  that  the  court  refused 
the  following  instructions  asked  by  it,  viz. : 

''The  court  instructs  the  jury  that  the  plaintiff,  if 
entitled  to  recover  at  all,  would  be  entitled  to  the  full 
amount  of  the  insurance  only  in  case  the  insured  was 
in  sound  health  at  the  date  of  the  policy  and  did  not 
die  of  any  pulmonary  disease  within  one  year  from  the 
date  of  the  policy;  and,  therefore,  the  plaintiff,  in  or- 
der to  recover  the  full  amount  of  the  insurance,  must 
prove,  by  a  preponderance  of  the  evidence,  not  only 
that  the  insured  was  in  sound  health  at  the  date  of  the 
policy,  but  also  that  he  did  not  die  of  any  pulmonary 
disease  within  one  year  from  the  date  of  the  policy.'' 

"The  court  instructs  the  jury  that  upon  the  ques- 
tion whether  the  insured  died  of  a  pulmonary  disease 
or  not,  the  burden  of  proof  is  not  upon  the  defendant 
to  show  that  he  did  die  of  such  a  disease,  but  if  the 
plaintiff  is  seeking  to  recover  the  full  amount  of  insur- 
ance, the  burden  of  proof  is  upon  her  to  show  that  the 
insured  did  not  die  of  such  a  disease,  but  died  from 
some  other  cause." 

**The  court  instructs  the  jury  that  the  plaintiff,  if 
entitled  to  recover  at  all,  can  not  recover  the  full 
amount  of  insurance  covered  by  the  policy  sued  on  in 
this  cause  unless  the  plaintiff  shows  that  the  insured 
did  not  die  of  any  pulmonary  disease;  and  unless  the 
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evidence  shows  that  the  insured  died  of  some  other  dis- 
ease than  a  pulmonary  disease  the  jury  can  not  award 
to  the  plaintiff  more  insurance  than  the  plaintiff  would 
be  entitled  to  recover  if  the  insured  died  of  a  pulmon- 
ary disease,  even  if  the  jury  believe  that  the  plaintiff  is 
entitled  to  recover  at  all." 

'*The  court  instructs  the  jury,  that  even  if  they 
believe  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover  at  all  in  this  case,  the  plaintiff  can  not  un- 
der the  evidence  in  this  case  recover  more  than  one 
hundred  and  twentv-five  dollars.'' 

There  was  no  error  in  refusing  the  first  three  of 
these  instructions,  because  they  tell  the  jury,  in  effect, 
that  the  burden  of  proof  as  to  the  points  mentioned, 
was  on  the  plaintiff.  This  is  not  the  law  of  the  case  at 
bar.  Clauses  in  a  policy  which  limit  the  liability  of 
the  insurer  by  way  of  proviso  or  exception,  are  solely 
for  his  benefit.  He  must  interpose  and  prove  the 
defense.  The  insured  need  not  notice  them  in  his 
pleading  or  proof,  to  make  a  prima  facie  case.  Sohier 
V.  Norwich  Ins.  Co.,  11  Allen  336;  Commonwealth  v. 
Hart,  11  Cush.  134;  Freeman  v.  Ins.  Co.,  144  Mass. 
572;  Gooding  V.  United  States  Life  Ins.  Co.,  46  111. 
App.  307;  Clay  F.  &  M.  Ins.  Co.  v.  Wusterhausen,  75 
111.  285;  Guardian  M.  L.  Ins.  Co.  v.  Hogan,  80  111.  35. 

In  the  Wusterhousen  case,  supra^  the  Supreme  Court, 
in  speaking  of  a  condition  in  a  fire  insurance  policy, 
said:  **It  was  not  necessary  that  they  (plaintiffs) 
should  make  any  allegation  or  proof  on  the  subject. 
This  clause  in  the  policy  was  solely  for  the  benefit  of 
appellant,  and  it  was  incumbent  on  it  to  interpose  a 
breach  of  it,  as  matter  of  defense,  if  it  desired  to  avail 
of  such  defense.''  Plaintiffs  had,  in  their  declaration, 
negatived  the  condition  of  the  policy,  as  is  done  ia  the 
special  counts  in  the  case  at  bsLr. 

The    last  instruction  above  noted  takes  from  the 
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jury  the  question  of  fact  as  to  whether  Sheehan  was  in 
sound  health  at  the  date  of  his  policy,  and  was  there- 
fore properly  refused. 

The  judgment  is  a£Srmed. 

Judge  Adams  took  no  part  in  the  decision  of  this 
case. 


P.  J.  Danielson  et  al.  t.  Daisy  E.  Wilson  et  al. 

1.  Corporations — Associations  for  the  Benefit  of  the  Heirs  and  Devisees 
of  Deceased  Members  Authorized  by  the  Statute. — ^The  statute  in  regard  to 
corporations  not  for  peouniary  profit  is  broad  enough  in  its  terms  to  allow 
the  incorporation  of  an  assooiation  whioh  has  for  its  objeot  the  benefit  o  f 
the  heirs  and  devisees  of  deceased  members. 

2.  8axr— Not  For  Pecuniary  Profit^Power  of  Limited  by  their  Constitu- 
tion and  By-Laws, — A  corporation  has  no  power  not  conferred  apon  it  by 
its  charter  either  expressly  or  by  implication  and  though  the  statute  may 
allow  a  wider  scope  to  corporations  not  for  pecuniary  profit  than  their 
constitution  and  by-laws,  stUl  the  latter  controls  as  to  the  powers  of  such 
corporations. 

3.  Same — The  Bute  as  to  Limitation  of  Powers  by  Constitution  and  By- 
Laws  Applied. — V^here  the  constitution  and  charter  of  an  association 
limit  the  benefits  of  the  association  to  its  members  and  their  immediate 
families  an  Old  People's  Home  can  not  claim  money  payable  under  the 
terms  of  a  certificate  of  insurance  issued  by  the  association. 

4.  Words  and  Phrases — '^Immediate  Family."— The  object  of  an  as- 
sociation as  stated  in  its  charter  and  constitution  was  to  create  a  fund  for 
the  benefit  of  its  members  and  their  "immediate  families.''  In  a  suit  in- 
YOlying  the  right  to  money  payable  under  a  certificate  of  insurance  issued 
by  such  association,  it  was  held  that  a  married  daughter  of  a  member  not 
living  with  her  father  and  a  brother  of  such  member  residing  with  him 
were  included  under  the  designation  < 'immediate  family." 

6.  Insurancb — Disposition  of  Fund  Where  Beneficiary  Named  Can  Not 
Take. — A  member  of  an  insurance  society  can  not  direct  his  insurance  to 
be  paid  to  a  person  outside  of  the  classes  designated  by  the  law  and  the 
articles  of  association,  and  if  he  attempts  to  do  so,  such  designation  is 
void,  and  the  law  itself  will  dispose  of  the  fund  and  give  it  to  the  heir  at 
law  if  he  is  within  the  class  authorized  to  receive  it. 

Billy  for  relief.  Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.    Affirmed.    Opinion  filed  January  27,  1898. 
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Chytbaus  &  Deneen  and  Ohables  E.  Wyman,  attor- 
neys for  appellants. 

There  was  nothing  to  prevent  this  benevolent  asso- 
ciation from  making  agreements  with  members,  who 
themselves  pay  the  dues,  for  the  payment  of  the  bene- 
fit to  any  one,  without  restriction. 

It  is  now  generally  admitted  that  a  corporation  is  not 
a  mere  fiction  but  a  body  of  individuals,  and  may 
sometimes  even  perform  acts  foreign  to  the  purposes  of 
its  creation.  27  Am.  and  Eng.  Ency.  of  Law,  358, 
citing  1  Morawetz  on  Corp.,  Sec.  227. 

Ultra  vires  acts  are  those  which  are  outside  of  the  ob- 
jects for  which  the  corporation  was  created,  as  defined 
in  the  law  of  its  organization,  and  therefore,  beyond 
the  powers  conferred.  This  is  the  proper  use  of  the 
term,  and  its  employment  in  any  other  sense  simply 
occasions  confusion.  27  Am.  and  Eng.  Ency.  of  Law, 
(title  Vltta  Vires),  353. 

An  act  is  said  to  be  ultra  vires  when  it  is  not  within 
the  scope  of  the  powers  of  the  corporation  to  perform  it 
under  any  circumstances.  Miners  etc.  Co.  v.  Zeller- 
bach,  37  Cal.  578. 

The  doctrine  of  ultra  vires  applies  to  the  restrictions 
upon  membership  and  beneficiaries  in  mutual  insurance 
associations  the  same  as  to  acts  of  corporations  gener- 
ally, and  the  same  exception  and  application  of  the  doc- 
trine of  estoppel  is  made  where  by  the  death  of  the 
member  the  contract  has  become  executed.  In  the  ab- 
sence of  any  restrictions  the  society  may  constitute  any 
one  the  beneficiary  of  a  member.  16  Am.  and  Eng. 
Ency.  of  Law,  47. 

It  has  been  directly  held  and  many  authorities  sup- 
port the  view,  that  though  a  benefit  association's  certi- 
ficate is  made  payable  outside  of  the  class  specified  in 
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the  charter,  yet  when  in  the  charter  are  such  terms  as, 
for  example  **intended  to  benefit  the  widow's,  etc.," 
the  widows  and  members  of  the  family  can  be  bene- 
fited in  many  ways  besides  having  the  certificate  made 
payable  to  third  persons  have  thas  been  sustained. 
£acon  on  Ben.  (New  Ed.),  Sees.  245  and  457. 

It  has  been  repeatedly  held  that  the  charter,  by-laws 
and  certificates  of  membership,  taken  together,  show 
what  was  the  understanding  of  the  parties.  Worley  v. 
N.  W.  M.  A.  Ass'n,  10  Fed.  Eep.  228;  Pres.  Mat. 
Ass'n  Fund  v.  Allen,  106  Ind.  596. 

Where  there  is  no  prohibitive  or  restrictive  language 
in  the  charter,  any  designation  is  good,  although  the 
charter  describes  the  company  as  for  the  benefit  of 
widows  and  orphans.  2  May  on  Ins,,  Sec.  399e;  cit- 
ing Maneely  v.  Knights  of  B.,  115  Pa.  St.  305. 

Where  a  company  is  organized  to  * 'give  financial  aid 
and  benefit  to  the  widows,  orphans  and  dependents  of 
deceased  members/'  a  member  who  himself  makes  the 
contract  and  pays  the  premiums  may,  in  the  absence 
of  any  provisions  to  the  contrary  in  the  charter  or  by- 
laws, name  any  one  he  pleases  as  beneficiary,  although 
the  person  has  no  insurable  interest  in  his  life.     2  May 

on  Ins.,  Sec.  399e;  Milner  v.  Bowman,  18  Ins.  L.  J. 
708. 

The  qualification  that  insurable  interest  is  not  re- 
quired, where  the  contract  is  entirely  between  the 
insurer  and  the  insured,  is  equally  applicable  to  mutual 
benefit  societies.  IngersoU  v.  K.  of  G.  R.,  47  Fed. 
Rep.  272. 

In  the  following  cases  the  terms  of  the  constating 
instruments  were  held  not  to  contain  limitations  upon 
classes  eligible  as  beneficiaries.  Where  the  language 
was:  *'the  general  nature  of  its  business  audits  general 
purpose  is  the  insuring  of  the  lives  of  the  members 
upon  the  plan  of  paying  to  the  representative  of  every 
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deceased  member  a  certain  sum  to  be  assessed  upon 
and  received  from  the  other  members  of  said  associa- 
tion.''    Walter  v.  Hensel,  Adm.,  42  Minn.  204. 

Where  the  law  of  the  corporation  required  applicants 
to  enter  upon  their  applications  *'the  name  or  names 
of  the  members  of  their  family  or  those  dependent 
upon  them''  to  whom  they  desire  the  benefit  paid,  and 
that  members  in  good  standing  might  surrender  their 
certificates  and  have  new  ones  issued,  payable  ''tosuch 
beneficiary  or  beneficiaries  dependent  upon  them  as 
they  may  direct."'  Marsh  v.  Supreme  Council  Am. 
L.  of  H.,  149  Mass.  512. 

So  where  provision  in  the  constitution  was  that  the 
object  of  the  order  is  to  ''afford  financial  aid  and 
benefit  to  the  widows,  orphans  and  heirs  or  devisees  of 
the  deceased  members  of  the  order."  Lamont  v. 
Grand  L.  la.  L.  of  H.,  31  Fed.  Rep.  177. 

Likewise  where  the  charter  declared  its  purpose  to 
be  '^benefiting  and  aiding  the  widows  and  orphans  of 
deceased  members"  and  by-law  provided  that  the  bene- 
fits on  the  death  of  a  member  should  be  payable  **to 
such  person  as  the  deceased  may  have  designated  to 
receive  the  same,  as  appears  on  books  of  the  lodge  of 
which  he  is  a  member."  Maneely  v.  K.  of  B.,  115  Pa. 
St.  305. 

Is  not,  from  the  foregoing  authorities,  the  conclu- 
sion inevitable  that  where,  as  in  the  case  at  bar,  the 
member  himself  has  paid  the  dues  and  taken  out  the 
certificate  of  membership  he  may  direct  the  benefit  to 
be  paid  to  any  one  if  nothing  in  the  statute  limits  or 
restricts  as  to  beneficiaries? 

If  any  restriction  exists  as  to  whom  benefits  might 
be  made  payable  by  this  association,  yet  none  but  the 
association  itself  can  raise  any  question  in  that  regard. 

Though  the  constitution  provides  that  the  certificate 
shall  be  made  payable  only  to  the  families  or  someone 
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dependent  upon  the  members,  yet  this  question  can 
only  be  raised  by  the  association.  Knights  of  Honor 
V.  Watson,  64  N.  H.  517;  15  Atl.  Rep.  125. 

No  one  but  the  insurer  can  raise  the  question  of  want 
of  insurable  interest.  It  is  not  available  to  the  heirs 
of  the  insured.     Johnson  v.  Van  Epps,  110  111.  551. 

A  policy  of  life  insurance  for  the  benefit  of  one  not 
a  relative  is  not  against  public  policy,  and  if  it  were, 
no  one  but  the  insurer  could  raise  the  question.  It 
could  not  avail  his  heirs.     2  May  on  Ins.,  Sec.  399e. 

A  provision  of  the  society^s  constitution  limiting  the 
beneficiaries  to  the  members  of  the  assured's  family, 
or  those  dependent  upon  him,  is  for  the  society's  bene- 
fit only.  Johnson  v.  Supreme  L.  of  K.  of  H.,  13  S. 
W.  Rep.  794. 

"A  residence  together  is  essential  to  constitute  a 
family. ''     Rock  v.  Haas,  110  111.  528. 

''Family:  Originally,  servants;  in  its  modern  com" 
prehensive  meaning,  a  collective  body  of  persons  living 
together  in  one  house,  or  within  the  curtilage.''  Ander- 
son's Law  Die. 

Under  the  term  ''family"  no  relationship  is  neces- 
sary. It  may  mean  husband  and  wife  having  no  chil- 
dren and  living  alone  together;  or  any  group  constitut- 
ing a  distinct  domestic  or  social  body.  Carmichael  v. 
N.  W.  M.  B.  A.,  51  Mich.  494. 

Mere  relation  of  father  and  son  does  not  constitute  an 
insurable  interest.  Guardian  M.  L.  Ins.  Co.  v.  Hogan, 
80  111.  35. 

A  sister  living  in  a  member's  house  is  a  member  of 
his  family.  Keystone  Mut.  Ass'n  v.  Beaverson,  16  W. 
N.  C.  (Pa.)  188. 

Samuel  J.  Howe,  attorney  for  appellee. 

The  Policemen's  Benevolent  Association  is  licensed 
only  for  the  particular  business  and  objects  enumerated 
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in  the  certificate  of  the  promoters,  and  the  powers 
therein  specifically  enumerated  and  such  other  powers 
as  are  incidental  and  necessary  to  carry  those  powers 
into  effect,  and  none  others,  can  be  exercised  by  the 
corporation.  Caldwell  v.  City  of  Alton,  33  111.  416; 
Marsh  v.  Astoria  Lodge,  27  111.  421;  Trustees  v.  Mc- 
Connel,  12  111.  140 ;  Metropolitan  Bank  v.  Godfrey,  23 
111.  579;  City  of  Chicago  v.  Rumpff,  45  111.  90;  The 
People  V.  Chicago  Board  of  Trade,  45  111.  112;  Bacon 
on  Benefit  Societies  and  Life  Insurance,  See.  47; 
Eockhold  V.  The  Canton  Masonic  Mutual  Benevolent 
Society,  129  111.  440. 

The  purpose  of  the  organization,  as  fixed  by  its  char- 
ter or  certificates  of  incorporation,  as  well  as  by  article 
II  of  its  constitution,  is  '^to  create  a  fund  and  provide 
means  for  the  relief  of  the  distressed,  injured,  sick  or 
disabled  members  thereof,  and  their  immediate  fami- 
lies,'^ and  the  beneficiary  named  in  any  certificate 
issued  by  said  association,  must  fall  within  the  classes 
enumerated  in  said  charter.  Alexander  v.  Parker,  144 
111.  355;  Palmer  v.  Welch,  132  111.  141;  American 
Legion  of  Honor  v.  Perry,  140  Mass.  580;  Britton  v. 
Royal  Arcanum,  46  N.  J.  Equity,  102;  Bacon's  Benefit 
Societies  and  Life  Insurance,  Sees.  245  and  252; 
Kentucky  Masonic  Mutual  Life  Insurance  Co.  v.  Miller, 
Adm'r,  13  Bush  (Ky.)  489. 

The  Policemen's  Benevolent  Association  having  no 
power  to  issue  a  certificate  of  membership  payable  upon 
the  death  of  an  insured  person  to  a  person  not  within 
the  classes  enumerated  in  the  charter  or  certificate  or 
incorporation  of  said  dissociation,  a  certificate  so  issued 
is  void.  State  v.  Central  Ohio  Mutual  Relief  Ass'n,  29 
Ohio  St.  399 ;  National  Mutual  Aid  Association  v.  Qon- 
ser,  10  Am.  and  Eng.  Corp.  Cases,  594. 
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Me.  Justice  Windes  delivebed  the  opinion-  of  the 

COUBT. 

Appellee,  Daisy  E.  Wilson,  a  married  daughter  of 
one  Elef  Danielson,  an  ex-police  officer  of  Chicago, 
filed  her  bill  in  the  Circuit  Court  of  Cook  county, 
against  the  Policemen's  Benevolent  Association  of 
Chicago,  Peter  J.  Danielson,  a  brother  of  said  Elef, 
and  Norwegian  Old  People's  Home  Society,  by  which 
she  sought  to  set  aside,  as  fraudulent  and  void,  the 
cancellation  of  a  certificate  of  insurance  issued  to  her 
father  by  said  Policemen's  Association,  in  which  she 
was  named  as  beneficiary,  and  to  have  another  certifi- 
cate, in  which  Peter  J.  Danielson  and  Old  People's 
Home  Society  were  named  as  beneficiaries,  issued  by 
said  association,  in  lieu  of  the  former,  cancelled  and 
annulled,  each  certificate  being  for  the  sum  of  $2,000; 
also  asking  that  said  association  be  decreed  to  pay  her 
the  money  due  under  the  former  certificate,  and  be 
enjoined  from  paying  any  money  to  Peter  J.  Danielson 
and  the  Old  People's  Home  Society  on  account  of  the 
certificate  in  which  they  were  named  as  beneficiaries. 

Answers  were  filed  by  the  defendants,  and  a  cross- 
bill by  Peter  J.  Danielson  and  Old  People's  Home 
Society,  in  which  they  asked  that  the  association  be 
decreed  to  pay  to  them  the  money  they  claimed  to  be 
due  under  the  certificate  of  the  association  in  their 
favor.  Answers  were  filed  to  the  cross-bill,  and  repli- 
cations by  both  the  original  and  cross-complainants  to 
the  several  answers  were  also  filed.  The  court,  after 
a  hearing,  decreed  that  the  association  pay  one  half 
the  proceeds  of  the  certificate  in  which  Peter  J.  Daniel- 
son and  the  Old  People's  Home  were  beneficiaries,  to 
said  Peter,  and  the  other  half  thereof  to  complainant. 
The  Old  People's  Home  and  Peter  J.  Danielson  have 
appealed. 


294  Appellate  Couets  of  Illinois. 

Vol.  73.]  Danielson  v.  Wilson. 

It  appears  from  the  evidence  and  admissions  of  the 
parties,  and  the  chancellor  found,  that  Daisy  E.  Wil- 
son was  the  only  child,  heir  at  law  and  next  of  kin  of 
Elef  Danielson,  deceased,  who  died  July  5,  1896;  that 
she  left  her  father's  home  some  five  years  before  her 
father's  death,  and  went  to  reside  with  her  mother,  the 
wife  of  said  Elef,  who  had  separated  herself  from  her 
husband;  had  subsequently  married,  and  had  not  lived 
with  her  father  at  any  time  during  said  five  years 
before  his  death;  that  the  Policemen's  Benevolent 
Association  was  organized  in  1877  under  the  laws  of 
Illinois  relating  to  corporations,  not  for  pecuniary 
profit;  that  the  purpose  for  which  said  association  was 
organized  was  ''to  create  a  fund  and  provide  means 
for  the  relief  of  the  distressed,  injured,  sick  or  disabled 
members  of  the  association  and  their  immediate  fam^ 
ilies]^^  that  this  object  of  the  association  was  so  stated 
in  its  charter  and  constitution;  that  Elef  Danielson 
became  a  member  of  said  association,  and  so  continued, 
in  good  standing,  up  to  the  time  of  his  death  on  July 
5,  1896;  that  the  association  issued  and  delivered  to 
Elef  Danielson  its  benefit  certificate  No.  2120,  in  which 
complainant  was  named  as  beneficiary;  that  this  certi- 
ficate was  held  by  Elef  Danielson,  and  it  continued  in 
full  force  and  effect  until  about  June  II ,  1896,  when  it 
was  delivered  by  him  to  a  trustee  of  the  association  to 
be  canceled,  and  a  new  certificate  issued  in  lieu  thereof, 
in  which  the  beneficiaries  were  to  be  Peter  J.  Danielson 
and  Norwegian  Old  People's  Home  Society  of  Chicago, 
in  accordance  with  a  written  direction  on  the  back  of 
the  certificate  signed  by  said  Elef  Danielson;  that  the 
association,  pursuant  to  said  written  direction,  cancel- 
ed certificate  No.  2120,  and  on  June  29,  1896,  issued  a 
new  certificate.  No.  4653,  by  which  the  association,  in 
consideration  of  certain  payments  made  and  to  be  made 
by  Elef  Danielson  and  other  considerations,  promised 
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and  agreed  to  pay  to  Norwegian  Old  People's  Home 
Society  of  Chicago  and  Peter  J.  Danielson,  brother  of 
said  Elef  Danielson,  in  equal  shares,  in  thirty  days  after 
satisfactory  evidence  of  the  death  of  said  Elef,  $2  for 
every  member  of  the  association,  provided  the  aggre- 
gate sum  to  be  paid  should  in  no  event  exceed  $2,000; 
that  Elef  Danielson  procured  a  divorce  from  his  wife, 
for  her  fault,  a  short  time  prior  to  his  death ;  that  soon 
after  Elef  Danielson's  wife  separated  from  him,  his 
brother,  said  Peter,  arid  the  wife  of  Peter  went  to  the 
home  of  Elef  Danielson  and  there  resided  with  him  in 
his  home  from  that  time  to  the  death  of  Elef;  that 
appellant,  Norwegian  Old  People's  Home  Society,  is  a 
charitable  organization  incorporated  under  the  laws  of 
this  State,  its  object  being  to  found,  maintain  and 
manage  a  home  for  worthy,  indigent  old  people,  and 
for  such  other  aged  persons  as  are  able  and  willing  to 
pay  for  a  good  Christian  home;  that  certificate  No. 
2120  was  destroyed  by  the  officers  of  the  association  at 
the  direction  of  Elef  Danielson;  that  Peter  J.  Danielson 
was  at  the  time  of  the  issuance  of  certificate  No.  4653, 
and  at  all  times  thereafter  during  the  lifetime  of  Elef 
Danielson,  a  member  of  his  family,  and  as  such  entitled 
to  take  as  beneficiary  under  certificate  No.  4653,  but 
that  the  Old  People's  Home  was  not  such  a  person  as 
was  entitled  to  take  as  beneficiary  under  the  charter, 
constitution  and  by-laws  of  the  association ;  that  section 
4  of  article  II  of  the  constitution  of  the  association,  allows 
a  member  to  change  the  name  or  names  of  the  benefi- 
ciary or  beneficiaries  designated  in  his  application,  upon 
application  in  writing  to  the  recording  secretary,  stating 
to  whom  he  desires  such  benefits  paid. 

Complaint  is  made  of  the  findings  and  decree  of  the 
chancellor,  because  they  hold  that  the  Old  People's 
Home  is  incompetent  to  take  or  receive  benefits  from 
the  association.    This  contention  can  not  be  main- 
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tained.  The  statute  of  this  State,  Chap.  32,  Sec.  31, 
in  regard  to  corporations  of  the  class  of  said  associa- 
tion, and  under  which  it  was  incorporated,  provides 
that  associations  and  societies  which  are  intended  to 
benefit  the  widows,  orphans,  heirs  and  devisees  of  de- 
ceased members  thereof,  and  where  no  annual  dues  or 
premiums  are  reqpiired,  and  where  the  members  shall 
receive  no  money  as  profit  or  otherwise,  shall  not*  be 
deemed  insurance  companies,  and  also  that  corpora- 
tions organized  under  the  act  shall  have  power  to  make 
and  enforce  contracts  in  relation  to  the  legitimate 
business  of  the  corporation,  society  or  association. 

This  statute  is  broad  enough  in  its  terms  to  allow 
the  incorporation  of  an  association  which  has  for  its 
object  the  benefit  of  the  heirs  and  devisees  of  deceased 
^members.  The  charter  of  the  Policemen's  Benevolent 
Association  states  its  object  to  be,  **To  create  a  fund 
and  provide  means  for  the  relief  of  the  distressed,  in- 
jured, sick  and  disabled  members  of  the  association, 
and  their  immediate  families.''  The  object,  as  stated 
by  the  constitution,  is  very  much  narrower  than  the 
statute  would  permit.  It  is  elementary  that  a  corpora- 
tion has  no  power  not  expressly  or  by  implication  con- 
ferred upon  it  by  its  charter.  Though  the  statute  may 
allow  a  wider  scope  to  corporations  not  for  pecuniary 
profit,  than  their  constitution  and  by-laws,  still  the 
latter  control  as  to  the  powers  of  such  corporations, 
and  therefore  the  constitution  and  charter  having  lim- 
ited benefits  to  the  members  of  the  association  and 
their  hnmediate  families  J  the  Old  People's  Home  was 
incapable  of  taking.  Bacon  on  Benefit  Societies,  Sees. 
47,  48,  91  and  244,  and  cases  cited;  2  Joyce  on  Ins., 
Sec.  728,  and  cases  cited;  Kentucky,  etc.,  Co.  v.  Miller, 
13  Bush.  489;  Amer.  Legion  of  Honor  v.  Perry,  140 
Mass.   589;   Marsh  v.  Amer.  Legion  of  Honor,  149 
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Mass.  514?  Pres.  M.  A.  Fund  v.  Allen,  106  Ind.  596; 
Palmer  V.  Welch,  132  111.  141;  Alexander  v.  Parker, 
144  111.  355. 

There  is  nothing  in  the  cases  of  Benefit  Ass'n  v. 
Blue,  120  HI.  121,  and  Martin  v.  Stubbings,  126  111. 
387,  relied  upon  by  appellants,  in  conflict  with  the 
principle  stated.  In  the  Blue  case  the  act  under  which 
the  association  was  organized  authorized  such  associ- 
ations **for  the  purpose  of  furnishing  life  indemnity  or 
pecuniary  benefits  to  devisees  or  legatees ^^^  of  the  mem- 
bers. The  policy  was  taken  out  by  Bailey,  made  pay- 
able to  Blue,  and  Bailey  paid  all  the  premiums.  The 
contention  was  that  the  policy  was  void  because  Blue 
had  no  insurable  interest  in  the  life  of  Bailey,  and  also 
because  the  statute  under  which  the  association  was 
organized  rendered  the  policy  void.  The  court  held 
that  as  Bailey  paid  the  premiums  and  took  out  the  policy 
himself,  it  wto  valid — not  a  wagering  policy — and  that 
as  the  language  of  the  statute  was  broad  enough  to  al- 
low Bailey  to  take  out  a  policy  on  his  life  and  devise  it 
to  a  stranger,  no  principle  of  public  policy  was  violated 
by  making  the  policy  payable  to  a  stranger — that  the 
contract  was  not  prohibited  by  the  statute.  In  the 
Stubbings  case,  the  statute  under  which  the  corpora- 
tion was  organized,  and  also  its  charter,  permitted  the 
benefits  to  go  to  the  devisees  and  legatees  of  deceased 
members.  The  certificate  of  membership  was  payable 
to  the  widow,  children  or  heirs  of  the  member,  in  the 
order  named,  unless  otherwise  ordered  by  the  member 
during  his  lifetime  or  in  his  will.  Stubbings  was  a  cred- 
itor of  the  member,  and  the  certificate  was  assigned  to 
and  deposited  with  Stubbings  as  security  for  a  note 
given  by  the  member  evidencing  the  indebtedness  to 
Stubbings.  The  court  sustained  the  assignment  and 
decreed  the  money  to  Stubbings  as  against  the  widow 
of  the  member,  and  held,  reaffirming  the  Blue  case. 
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supra,  that  inasmuch  as  the  statute  and  charter  em- 
powered the  member  to  name  as  his  beneficiary  his  lega- 
tee or  devisee  without  any  restriction  whatever,  that 
**no  rule  of  public  policy  would  be  violated  by  the 
adoption  of  a  different  mode  of  selection  of  a  beneficiary. 
No*  substantial  rights  of  any  party  are  better  secured  or 
protected  by  one  mode  of  appointment  than  by  another. 
The  mode  of  selection  is  mere  matter  of  form  and  does 
not  go  to  the  substance  of  the  right  to  select  beneficiaries. 
*  *  *  He  (Stubbings)  was  a  person  capable  under 
the  statute  of  becoming  a  beneficiary,  and  the  absolute 
right  of  naming  him  as  such  was  in  Martin  (the  mem- 
ber).''  As  these  cases  seem  especially  to  be  relied  on 
by  counsel,  we  deem  it  unnecessary  to  notice  the  other 
cases  cited  on  this  point,  further  than  to  say,  they  are 
not,  in  our  opinion,  sustained  by  the  reason  and  weight 
of  authority  in  so  far  as  they  conflict  with  the  principle 
announced. 

As  to  the  other  contentions  of  appellants,  that  the 
association  only  could  raise  the  question  as  to  the 
beneficiary,  and  that  the  contract  is  executed,  we  think 
what  has  been  said  answers  the  first  contention,  and 
as  to  the  second,  it  is  not,  in  our  opinion,  supported 
by  reason  or  authority  which  is  applicable  to  the  case 
at  bar. 

It  is  also  claimed  that  appellee,  Mrs.  Wilson,  was 
not  a  member  of  the  family  of  Elef  Danielson,  and 
therefore  she  could  not  take,  and  that  if  the  Old 
People's  Home  Society  can  not  take,  then  Peter  J. 
Danielson  being  competent  to  take,  the  whole  fund 
should  go  to  him.  This  presents  a  question  difficult 
of  solution.  The  object  of  the  association  was  to 
create  a  fund  and  provide  means  for  members  and 
^Hheir  immediate  families. ^^  Was  Mrs.  Wilson  of  the 
immediate  family  of  Elef  Danielson?  The  Century 
defines  the  term  '^immediate''  as  follows:     *'Not  sepa- 
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rated  from  its  object  or  correlate  by  any  third  medium; 
directly  related;  independent  of  any  intermediate 
agency  or  action;  having  a  close  relation;''  and  Web- 
ster defines  it,  viz.:  **not  separated,  in  respect  to 
place,  by  anything  intervening;  proximate,  close;  as 
immediate  contact.''  Black  defines  family  as  follows: 
*'A  family  comprises  a  father,  mother  and  children. 
In  a  wider  sense,  it  may  include  domestic  servants ;  all 
who  live  in  one  house  under  one  head."  And  the  Cen- 
tury defines  family  as  *'the  collective  body  of  persons 
who  form  one  household,  under  one  head,  and  one 
domestic  government,  including  parents,  children  and 
servants,  and,  as  sometimes  used,  even  lodgers  or 
boarders."  Webster  gives  about  the  same  definition. 
The  Century  gives  a  further  definition,  viz. :  * 'Parents 
with  their  children,  whether  they  dwell  together  or 
not;  in  a  more  general  sense,  any  group  of  persons 
closely  related  by  blood,  as  parents,  children,  uncles, 
aunts  and  cousins ;  often  used  in  a  restricted  sense  only 
of  a  group  of  parents  and  children  founded  upon  the 
principle  of  monogamy."  Bouvier  defines  family, 
viz.:  ''Father,  mother  n.nd  children."  All  the  indi- 
viduals who  live  under  the  authority  of  another, 
including  the  servants  of  the  family." 

If  the  question  is  to  be  determined  as  of  the  date  of 
deceased's  original  certificate,  as  is  held  in  Brooklyn 
M.  R.  Ass'n  V.  Hanson,  53  Hun.  150,  then  there  is  no 
difl&culty,  because  at  that  time  Mrs.  Wilson  was  resid- 
ing with  her  father  and  came  clearly  within  the  phrase 
''their  immediate  families,"  as  defined. 

The  question  at  bar,  we  are  inclined  to  think,  how- 
ever, is,  was  Mrs.  Wilson,  she  having  left  her  father's 
home  and  being  married,  still  of  his  immediate  family 
at  the  time  the  changed  certificate  was  made,  shortly 
prior  to  her  father's  death  I  It  is  not  a  question  of 
power  of  appointment,  as  argued  by  counsel ;  the  power 
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of  appointment  was  exercised  in  making  Peter  J. 
Danielson  one  beneficiary,  and  the  Old  People's  Home 
another,  in  equal  shares.  The  latter  appointment 
failed,  because  the  Home  could  not  take,  Peter  J, 
Danielson  comes  within  some  of  the  definitions  of  a 
member  of  a  family,  as  he  is  shown  to  have  resided 
with  deceased  at  the  time  the  certificate  was  changed, 
and  also  when  Elef  Danielson  died,  but  he  can  take 
only  by  virtue  of  his  designation  as  a  beneficiary, 
which  was  as  to  only  one-half  of  the  fund.  Mrs.  Wil- 
son, being  a  child,  comes  within  the  class  included  in 
the  definition  of  the  word  family  as  given  by  all  the 
lexicographers  mentioned,  and  we  think  within  the 
class  included  in  the  phrase  * 'immediate  family.'* 
She  is  directly  related — had  a  close  relation  to  Elef 
Danielson.  The  fact  that  she  was  not  living  with  him 
is  not  controlling  under  the  definition  given  in  the 
Century.  The 'object  of  the  association  was  certainly 
to  provide  for  the  members,  and  their  wives  and  chil- 
dren after  the  death  of  the  members. 

In  Palmer  v.  Welch,  132  111.  148,  in  which  the  stat- 
ute of  Massachusetts  authorized  the  corporation  to  be 
formed  '*for  the  purpose  of  assisting  the  widows, 
orphans  or  other  relations  of  deceased  members,  or 
any  persons  dependent  upon  deceased  members,''  and 
one  of  its  objects  being  to  establish  a  benefit  fund 
from  which  a  sum  not  exceeding  $3,000  shall  be  paid 
to  his  (the  member's) /a w%  or  those  dependent  upon 
him,  as  he  may  direct,  the  Supreme  Court  held  that 
the  member  could  not  direct  the  fund  to  be  paid  to  a 
person  outside  of  the  classes  designated^  by  the  law  and 
the  articles  of  association,  and  if  he  did  so,  such  desig- 
nation would  be  void,  and  that  the  law  itself  would 
dispose  of  the  fund,  and  gave  it  to  two  brothers 
who  were  within  the  class,  relations,  as  authorized  by 
the  statute,  and  were  the  heirs  at  law  and  next  of  kin 
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of  the  deceased  member,  though  not  shown  to  be  liv- 
ing with  or  in  any  way  dependent  on  the  member, 
as  against  the  member's  afiSanced  wife,  who  was  desig- 
nated by  him  as  his  beneficiary.  We  therefore  think 
that  as  Mrs.  Wilson  was  within  the  class  designated  by  ^ 

the  statute  under  which  the  association  was  organized, 
and  within  the  charter,  in  the  absence  of  a  valid  desig- 
nation by  Elef  Danielson  in  his  lifetime  as  to  how  one- 
half  of  the  fund  should  go,  she  should  take  the  same  as 
his  heir  at  law. 
The  decree  of  the  Circuit  Court  is  affirmed. 


Mary  W.  Weaver  v.  Fanny  F.  Weaver. 

Gifts — Of  Insvranee  Polidei — Intention  as  Affecting  the  Question  of 
Delivery. — When  the  question  arises  as  to  whether  there  has  been  a  gift 
of  an  insoranee  polioy,  the  intent  is  of  vital  importanoe,  and  the  oraoial 
test  is  the  intent  with  whioh  an  act  or  aets  relied  on  as  a  substitnte  for 
actual  delivery  were  done,  and  evidence  as  to  what  was  said  by  the 
deceased  at  the  time  of  the  execution  of  an  assignment  of  the  policy  is 
material  and  should  be  considered  as  tending  to  show  the  intention  of  the 
deceased  and  to  explain  possession  by  him  of  the  policy  and  assignment 
subsequently. 

Bill  of  Interpleader.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.  Beversed  and  remanded.  Opinion  filed  January  27, 
1898. 

HoLDEN  &  BuzzELL,  attorneys  for  appellant;    Wm. 
H.  HoLDEN,  of  xjounsel. 

.  The  delivery  of  appellant's  assignment  was  a  valid 
and  eflfectual  delivery  thereof.  Fortescue  v.  Bamett, 
3  Mylne  &  Keen.  41;  Kerrigan  v.  Rautigan,  43  Conn. 
23 ;  Walker  v.  Walker,  42  111.  311 ;  Bryan  v.  Wash,  2 
Gilm.  557;  Otis  v.  Beckwith,  49  111.  121. 

The  gift  of  the  insurance  money  payable  under  the 
policy  was  irrevocable.    Fortescue  v.  Barnett,  3  Mylne 
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&  Keen,  41;  Kerrigan  v.  Rautigan,  43  Conn.  23; 
Kellogg  V.  Adams,  51  Wis.  145;  Miller  v.  Meers,  155 
111.  298. 

The  evidence  as  to  what  was  said  by  the  deceased  at 
the  time  he  made  the  assignment  to  the  appellant  was 
proper,  and  should  have  been  received  by  the  court 
below  as  competent  evidence  to  account  for  the  failure 
of  the  appellant  to  prove  her  personal  custody  of  the 
policy  and  the  duplicate  assignment  thereof.  Kellogg 
V.  Adams,  51  Wis.  145. 

The  gift  being  evidenced  by  deed  duly  delivered  to 
a  third  person,  is  complete.  Fulton  v.  Fulton,  48 
Barb.  590;  Crabtree  v.  Crabtree,  159  111.  348;  MUler 
V.  Meers,  155  111.  294;  Masterson  v.  Cheek,  23  111.  72; 
Knapstein  v.  Tinnette,  156  111.  324. 

The  only  paper  requiring  a  delivery  to  make  it 
eflfectual  was  the  assignment ;  a  delivery  of  the  policy 
would  not  pass  any  interest  in  it,  and  the  assignment 
having  been  delivered,  the  possession  afterward  of  a 
duplicate  of  it  and  of  the  policy  by  the  assignor  has  no 
eflEect  upon  the  operation  of  the  assignment.  Fulton 
V.  Fulton,  48  Barb.  590. 

The  assignor  of  a  chose  in  action,  having  delivered 
to  the  debtor  a  formal  assignment  of  the  same,  has 
lost  control  of  the  same,  and  having  put  the  chose  in 
action  beyond  his  control,  has  thereby  duly  delivered 
the  assignment.  Shults  v.  Shults,  159  111.  660;  Wil- 
liams V.  Chamberlain,  165  111.  220. 

The  law  presumes  more  in  favor  of  the  delivery  of 
deeds,  made  in  the  course  of  voluntary  settlements, 
than  it  does  in  ordinay  cases  of  bargain  and  sale. 
Winterbottom  v.  Pattison,  152  111.  334. 

To  notify  the  debtor  to  a  non-negotiable  written 
contract  in  the  manner  made  known  by  him  as  satis- 
factory, might,  in  the  absence  of  the  delivery  of  the 
assigned  contract  to  the  donee,  well  be  regarded  as 
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one  of  the  most  important  steps  in  the  transfer,  in 
determining  whether  or  not,  by  the  acts  of  the  parties, 
an  equivalent  of,  or  substitute  for  actual  delivery 
appeared.     Williams  v.  Chamberlain,  165  111.  220. 

Rogers  &  Mahoney,  and  Frederick  A.  Willoughby, 
attorneys  for  appellee. 

Both  the  inchoate  assignment  to  Mary  W.  Weaver 
and  the  perfected  assignment  to  Fanny  F.  Weaver  were 
purely  voluntary — were  mere  gifts.  This  being  the 
case  with  the  assignment  to  Mary  W.  Weaver,  and  such 
gift  not  having  been  completed,  the  assignor  or  donor, 
Edward  L.  Weaver,  had  the  right  to  subsequently 
make  an  assignment  or  gift  of  the  policy  to  Fanny  F, 
Weaver. 

It  is  essential  to  the  validity  of  a  gift  that  the  donor 
must  be  competent  to  contract,  there  must  be  freedom 
of  will,  the  gift  must  be  complete  with  nothing  left 
undone,  the  property  must  be  delivered  by  the  donor 
and  accepted  by  the  donee,  and  the  gift  must  go  into 
immediate  and  absolute  effect.  Am.  and  Eng.  Ency. 
of  Law,  1313. 

The  gift  must  be  completely  executed.  If  anything 
remains  to  be  done  to  complete  the  gift,  what  is  undone 
can  not  be  enforced,  it  being  without  consideration. 
If  left  inoomplete,  there  exists  a  locus  poenitentiae^  and 
what  has  been  done*  may  be  reversed.  If  not  com- 
pleted during  the  lifetime  of  the  donor,  his  death 
revokes  the  part  which  has  been  performed.  It  is 
therefore  necessary  to  the  validity  of  a  gift,  that  the 
transaction  be  fully  completed,  that  nothing  essential 
remains  undone.     Ibid. 

An  agreement  to  give  without  consideration,  or  for 
the  consideration  of  love  and  affection  only,  transfers 
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no  title  to  the  property  and  does  not  give  a  right  to  sue 
for  damages,  or  to  compel  a  completion  of  the  agree- 
ment. It  is  a  nudum  pactum.  For  this  reason,  a 
promissory  note,  intended  purely  as  a  gift  by  the  maker, 
can  not  be  enforced^  The  expression  of  a  promise  to 
make  a  gift  for  a  specified  benevolent  object  is  not 
binding  unless  the  transfer  is  made  and  the  gift  com- 
pleted. This  principle  must  not,  however,  be  con- 
founded with  voluntary  subscriptions  for  charitable 
purposes,  where  the  mutual  promises  of  the  several 
subscribers  are  held  to  be  sufScient  consideration  to 
support  an  action  to  enforce  the  promise.    lb.  1314, 

Equity  will  not  interfere  to  perfect  a  defective  or  im- 
perfect gift,  nor  convert  such  a  gift  into  a  declaration 
of  trust  merely  on  account  of  the  imperfection.  lb. 
1314. 

In  order  to  complete  the  assignment  or  gift,  delivery, 
or  that  which  is  equivalent  thereto^  must  be  made. 
Palmer  v.  Merrill,  6  Gush.  282;  Lemon  v.  Phoenix  M. 
L.  Ins.  Co.,  38  Conn.  294;  Otis  et  al.  v.  Beckwith  et 
al.,  49  111.  121;  Williams,  Adm'x,  v.  Chamberlain,  165 
111.  210;  Bristow  v.  HaU,  16  Tex.  566;  Risley  v.  Phoe- 
nix  Bank,  83  N.  Y.  318;  Williams,  Adm'r,  v.  Guile,  46 
Hun.  645;  Weber  et  al.  v.  Christen,  121  111.  91. 

The  appellant  had  no  vested  right  in  the  policy — ^the 
insured  may  change  the  beneficiary  or  assignee.  Mar- 
tin V.  Stubbings,  126  111.  387;  Voigt  v.  Kersten,  164 
111.  314. 

The  declarations  of  Weaver  made  at  the  time  of 
making  the  assignment  to  his  mother  are  immaterial — 
his  other  statements  are  merely  hearsay.  Hearsay  evi- 
dence is  incompetent  to  create  or  destroy  title  to  prop- 
erty. Carter  et  ux.  v.  Buchanan,  9  Geo.  539;  Robert- 
son V.  Crockett,  1  Yerg.  (Tenn.)  203;  Morton's  Adm'r 
V.  Smith,  4  Monroe,  313;  1  Phillipp's  Ev.  140,  note  78. 
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Mb.  Justice  Windes  delivebed  the  opinion  op  the 

COUBT. 

December  20,  1882,  the  Aetna  Life' Insurance  Co.  is- 
sued to  Edward  L.  Weaver  its  policy  of  insurance  for 
$2,000.00  on  his  life,  and  payable  to  his  estate. 

October  8,  1892,  Weaver  went  with  his  brother-in- 
law,  Edgar  M.  Snow,  to  the  office  of  the  agent  of  the 
company  in  Chicago,  for  the  purpose,  as  he  stated  to 
Snow,  of  assigning  said  policy  to  his  mother,  the  ap- 
pellant. While  Snow  and  Weaver  were  there  together 
in  this  office,  the  latter  having  taken  the  policy  with 
him,  Snow  also  being  present  by  appointment  with 
Weaver,  an  assignment  was  written  out  in  duplicate  at 
his  request,  partly  by  a  clerk  and  partly  by  a  book- 
keeper in  the  employment  of  the  company's  agent,  and 
signed  by  Weaver  and  acknowledged  by  him  before  a 
notary  public.  One  duplicate  was  left  by  Weaver  to 
be  forwarded  to  the  company's  office,  and  it  was  pro- 
duced on  the  trial  from  the  possession  of  the  company, 
by  the  attorney  of  the  company.  The  other  duplicate 
and  the  policy  were  taken  by  Weaver  to  take  care  of  for 
his  mother.  What  became  of  this  latter  duplicate  as- 
signment does  not  appear  from  the  evidence,  but  the 
policy  was  kept  by  Weaver  in  his  tin  box  where  he 
kept  his  papers  locked  in  his  trunk,  the  key  of  which 
he  carried  himself.  It  was  taken  from  the  tin  box  in 
the  trunk  by  Weaver's  wife  the  day  of  his  death,  on 
May  9, 18&6,  What  then  occurred  is  told  by  the  wit- 
ness, Patrick  I.  Creedon,  who  testified  as  follows: 
**Went  to  see  Ed.  Weaver  the  evening  of  May  8,  1896. 
He  requested  me  to  get  an  assignment  blank ;  I  brought 
it  to  him  the  next  day.  He  asked  me  to  make  them 
out  to  his  wife  Fannie;  I  did  so,  and  he  was  raised  up 
and  wrote  his  name.  I  brought  them  to  him ;  *  he  was 
sinking  bad.'  He  says,  *  Give  them  to  my  wife,'  so  I 
gave  the  policy  and  the  assignment  blanks  to  his  wife. 

Vol.  LXXm  20 
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I  attached  the  assignment  to  the  policy.  Not  the  way 
it  is  now.  I  pinned  it  to  the  policy.  The  delivery  to 
Mrs.  Weaver  was  in  Mr.  Weaver's  bedroom. 

**His  wife  obtained  the  policy  before  the  assignment 
was  made  from  a  tin  box  which  was  in  the  trunk.  He 
had  the  policy  in  his  possession.  He  died  the  same 
day.  There  were  two  of  the  assignments.  I  requested 
them  to  take  one  down  to  the  company  and  notify 
them  that  Mr.  Weaver  was  dead.'' 

Weaver  lived  about  fifteen  or  twenty  minutes  after 
this  assignment  to  his  wife  was  made. 

He  was  married  to  appellee,  Fannie  F.  Weaver, 
December  16,  1891.  His  mother,  the  appellant,  was 
sixty-four  years  of  age  in  1897.  His  father  died  Octo- 
ber 2,  1882,  a  short  time  before  the  policy  was  issued. 
A  suit  at  law  was  begun  by  appellee  against  the  com- 
pany, whereupon  the  company  filed  its  bill  of  inter- 
pleader against  appellant  and  appellee,  setting  up  both 
said  assignments,  the  respective  claims  of  Weaver's 
wife  and  mother  for  the  amount  of  the  policy,  admit- 
ting its  liability  on  the  policy  to  the  beneficiary  thereof, 
and  praying  that  the  claimants  interplead.  The  amount 
of  the  policy,  $2,000,  was  paid  into  court,  and  the 
answers  of  the  defendants,  by  which  they  each  claimed 
the  fund,  were  decreed  to  be  had  and  considered  as 
interpleas,  and  the  complainant  was  dismissed  out  of 
the  case.  After  a  hearing  the  court  decreed  that  the 
assignment  to  appellant  was  null  and  void,  that  the 
assignment  to  appellee  was  valid,  and  that  the  clerk 
pay  the  money  in  court  to  appellee.  From  this  decree 
appellant  has  appealed. 

On  the  trial  the  court,  on  objection  of  appellee,  ruled 
out  all  evidence  as  to  what  deceased  said  to  the  witness, 
Edgar  M.  Snow,  at  the  oflBce  of  the  agent  of  the  com- 
pany when  the  assignment  to  appellant  was  made,  con- 
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cerning  what  he,  deceased,  was  going  to  do  with  the 
policy  and  assignment  to  his  mother. 

On  the  trial,  during  the  examination  of  the  witness, 
Edgar  M.  Snow,  on  behalf  of  appellant,  the  following 
questions  were  asked  and  rulings  made  by  the  court 
viz.: 

**Q.  What  did  he  say  about  what  he  should  do 
with  it! 

**A.     He  directed  me  to  tell  his  mother  he  was — 

'^Objected  to  by  solicitors  for  Fannie  F.  Weaver; 
objection  sustained.'' 

**Q.  What,  if  anything,  did  he  say  concerning  the 
assignment  of  the  policy  to  his  mother,  and  of  the 
possession  of  the.  policy  by  anybody  for  the  benefit  of 
his  mother?'' 

''Objected  to  by  solicitors  for  Fannie  F.  Weaver; 
objection  sustained  by  the  court." 

**The  Court:  You  may  state  what  you  oflfer  to 
show." 

**I  oflfer  to  show  that  Mr.  Weaver  said  that  he  was 
glad  that  he  had  assigned  it  to  his  mother,  and  that  he 
had  the  policy  and  the  assignment  in  his  box  for  her." 
(In  1893  or  1894.) 

"The  Coubt:  The  oflfer  is  objected  to  and  the  objec- 
tion is  sustained." 

**To  which  ruling  the  solicitors  for  Mary  W.  Weaver 
then  and  there  duly  excepted." 

Also  the  following: 

**Mrs.  Edgar  M.  Snow,  a  witness  called  on  behalf  of 
Mary  W.  Weaver,  testified  as  follows : 

**I  am  a  sister  of  Edward  L.  Weaver." 

**Q.  What  did  you  ever  hear  your  brother,  the  de- 
ceased, say  with  regard  to  having  assigned  his  life 
insurance  policy  to  his  mother?" 

*  *Mb.  Willoughby  :    I  object. " 
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''The  Court:  The  objection  is  sustained  and  the 
same  offer  as  before." 

**Mr.  Holden:  We  oflEer  to  prove  that  in  1893,  in 
California,  that  Mr.  Weaver  said  that  he  had  assigned 
the  policy  to  his  mother,  and  also  that  he  stated  prior 
to  the  assignment  that  he  took  the  insurance  out  origi- 
nally for  his  mother,  and  that  the  assignment  was  in 
pursuance  of  his  original  intention  in  taking  out  the 
insurance.'^ 

''Objected  to  by  counsel  for  Fannie  F.  Weaver;  ob- 
jection sustained  by  the  court,  and  exception  on  behalf 
of  Mary  W.  Weaver. '^ 

Mary  W.  Weaver,  called  in  her  own  behalf,  testified 
as  follows:  "I  am  the  mother  of  Edward  L.  Weaver, 
deceased.  I  am  sixty-nine  years  of  age.  1  first  knew 
of  the  policy  in  1882,  after  my  husband  died.  He  told 
me  that  he  had  insured  his  life  for  $2,000." 

"Q.  Did  he  say  any  thing  to  you  in  regard  to  the 
persons  for  whose  benefit  he  had  insured  his  life!" 

"Objected  to  on  behalf  of  Fannie  F.  Weaver;  objec- 
tion sustained  by  the  court,  and  exception  on  behalf  of 
Mary  W.  Weaver." 

"Q.  Did  your  son  say  any  thing  to  you  after  the 
date  of  the  assignment  about  having  assigned  this  in- 
surance to  you?" 

"Objected  to  on  behalf  of  Fannie  F.  Weaver;  objec- 
tion sustained,  and  exception  taken." 

"Q.  Did  ypur  son  ever  tell  you  that  this  policy  was 
on  deposit  with  himself  or  anybody  else  for  your  ben- 
efit!" 

"Objected  to  on  behalf  of  Fannie  F.  Weaver;  objec- 
tion sustained,  and  exception  on  behalf  of  Mary  W. 
Weaver." 

"I  knew  after  October,  1892,  that  my  son  Edward 
had  the  policy." 
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*'Q.  Did  your  son  Edward  tell  you  after  October  8, 
1892,  whether  he  was  keeping  this  policy  for  himself 
or  for  you?" 

''Objected  to  by  counsel  for  Fannie  F.  Weaver;  ob- 
jection sustained  by  the  court,  and  exception  on  behalf 
of  Mary  W.  Weaver.'' 

All  the  evidence  thus  ruled  out  by  the  court  was 
material  and  proper  for  the  consideration  of  the  court, 
as  tending  to  show  what  was  Weaver's  intention  at  the 
time  he  made  the  assignment  to  his  mother,  and  to 
explain  his  possession  and  custody  of  the  policy  and 
assignment  subsequently.  It  was  part  of  the  res  gestae, 
and  gives  character  to  the  acts  of  Weaver.  It  was* 
proper  also  to  show  why  appellant  did  not  have  their 
personal  custody.  1  Greenl.  on  Evid.,  Sees.  108  and 
109;  7  Am.  and  Eng.  Ency.  of  Law,  52;  21  Id.  99  and 
147;  1  Jones  on  Evid.,  Sec.  236;  1  Wharton  on  Evid., 
Sees.  258-9  and  262;  Kellogg  v.  Adams,  51  Wis. 
145;  Amickv.  Young,  69  Dl.  542. 

In  the  Kellogg  case,  supra,  the  court,  in  speaking  of 
similar  evidence,  said:  **The  testimony  as  to  what 
was  said  by  the  plaintiff  and  her  daughter  Ida  in  respect 
to  the  gift  and  possession  of  the  piano,  was  proper  in 
connection  with  and  as  explaining  their  possession  of 
the  instrument,  after  its  purchase  by  the  mother  and  its 
gift  to  the  daughter.  What  is  said  by  the  person  in 
possession  of  property,  explanatory  of  such  possession, 
is  a  part  of  the  res  gestae.  This  is  an  elementary  rule 
of  evidence. " 

In  Jones  on  Evid.,  Sec.  236,  the  author  says: 
**When  the  statements  of  a  party  become  relevant  on 
other  grounds,  as  when  they  form  a  part  of  the  act  or 
contract  to  be  proven,  or  when  they  constitute  a  part 
of  the  res  gestae,  they  are  admissible  whether  favorable 
or  unfavorable  t6  his  interest.'' 

In  the  Amick  case,  supra,  the  court,   speaking  of 
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the  declarations  of  a  party,  made  while  in  possession  of 
personal  property,  the  title  to  which  was  being  litiga- 
ted, said:  ^^Acts  and  declarations  of  a  party  in  actual 
possession  are  not  admitted  on  the  theory  that  any 
peculiar  credit  is  due  to  such  party,  but  because  they 
give  character  to  the  fact  to  be  investigated." 

In  the  following  cases  like  evidence  was  admitted  by 
the  trial  court,  and  considered  by  the  Supreme  Court 
in  deciding  the  same,  without  passing  on  its  admissibil- 
ity directly,  viz.:  Martin  v.  Martin,  170  111.  21; 
Williams  v.  Evans,  154  111.  106 ;  Rodemier  v.  Brown , 
169  111.  353;  Williams  v.  Chamberlain,  165  111.  214; 
Brower  v.  Callender,  105  Id.  94. 

In  the  latter  case,  the  declarations  of  a  grantor  made 
at  the  time  a  deed  was  being  prepared,  and  when  it 
was  executed,  its  validity  being  in  question,  were 
discussed  by  the  court,  and  held  of  great  importance 
in  determining  that  question. 

Such  evidence  is  held  inadmissible  when  the  deed 
has  been  shown  clearly  to  have  been  executed  and 
delivered.  Williams  case,  supra]  Massey  v.  Hunting- 
ton, 118  111.  88;  Dickie  v.  Carter,  42  lU.  384;  Francis 
V.  Wilkinson,  147  111.  384. 

But  the  rulings  in  these  cases  may  be  explained 
upon  another  well  recognized  principle  of  evidence, 
which  excludes  self  serving  statements. 

It  is  claimed  that  this  evidence  was  not  material,  and 
if  material  and  admitted,  could  not  effect  the  issue. 
To  this  we  are  not  prepared  to  assent. 

In  the  Williams-Chamberlain  case,  supra,  where  the 
question  was  as  to  whether  there  had  been  a  gift  of  an 
insurance  policy,  the  Supreme  Court  said :  ' 'Undoubt- 
edly the  intent  is  of  vital  importance,  and  as  was  said 
in  Weber  v.  Christen,  121  111.  91,  in  reference  to  the 
delivery  of  a  deed,  'the  crucial  test  ill  all  cases  is  the 
intent  with  which  the  act  or  acts  relied  on  as  an  **equiv- 
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alent  or  substitute  for  actual  delivery  wore  done."  In 
the  same  case  the  court  further  said:  ^'By  all  the 
authorities,  to  make  the  gift  a  valid  one,  he  should,  if 
he  retained  the  policy,  have  performed  such  other  acts 
looking  to  the  completion  of  the  gift  as  in  cases  of 
actual  delivery,  as  would,  under  the  circumstances, 
have  been  equivalent  to  or  a  substitute  for  such  actual 
delivery. ^^ 

So  in  Otis  v.  Beckwith,  49  111.  136,  it  was  held  that 
the  acts  and  intentions  of  the  donor  relating  to  a  gift 
of  an  insurance  policy,  were  held  to  be  of  the  greatest 
importance  in  determining  whether  there  was  a  valid 
gift.  Numerous  other  cases  might  be  cited  to  the  same 
eflEect,  but  it  is  unnecessary.  As  there  was  not  a  per- 
sonal delivery  of  the  policy  in  question  to  appellant,  we 
regard  it  not  only  proper,  but  of  the  greatest  import- 
ance in  determining  whether  there  was  a  completed  gift 
by  Weaver  to  his  mother  of  the  policy  on  October  8, . 
1892,  for  the  court  to  hear  and  consider  the  evidence 
offered  as  to  what  Weaver  said  at  the  time  he  executed 
the  assignment,  both  with  reference  to  the  assignment 
itself,  and  his  retention  of  one  of  the  duplicates  and  the 
policy,  and  also  the  evidence  offered  as  to  what  he  said 
subsequently  as  to  the  same  matters.  His  possession  of 
the  policy  was  a  continuing  act,  and  his  statements 
with  reference  to  such  possession  were  part  of  the  res 
gestaCj  and  would  explain  the  character  of  his  posses- 
sion. This  evidence  might  enable  the  court  to  deter- 
mine with  more  certainty  whether  his  acts,  under  all 
the  circumstances  shown,  in  making  the  assignment  in 
duplicate,  sending  one  to  the  company  and  retaining 
one  with  the  policy,  were  intended  by  him,  and  were  or 
were  not,  an  equivalent  or  substitute  for  an  actual  de- 
livery to  his  mother. 

Also  we  regard  it  as  a  serious  question  if  this  ex- 
cluded evidence  would  not,  together  with  the  acts  of 
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Weaver  with  reference  to  the  policy,  establish  a  trust 
for  his  mother,  he  being  the  trustee.  This,  however, 
is  a  matter  for  future  consideration  in  case  of  another 
trial.  Lewin  on  Trusts,  68;  Perry  on  Trusts,  86;  Ty- 
ler V.  Tyler,  25  111.  App.  339;  Grangiac  v.  Arden,  10 
Johns.  293;  Bunn  v.  Winthrop,  1  John.  Ch.  336; 
Wheatley  v.  Purr,  1  Kean,  558,  and  cases  cited  in  note 
(1);  Meekv.  Kettlewell,  1  Hare,  470;  McFadden  v. 
Jenkyns,  Id.,  460;  Thorpe  v.  Owne,  5  Beavan,  224. 

The  contention  of  appellant,  that  the  delivery  of 
one  of  the  duplicate  assignments  to  the  company,  was 
of  itself  sufficient  to  make  a  completed  gift  to  Weaver's 
mother,  is  a  point  for  serious  consideration,  in  view  of 
the  expressions  of  the  Supreipe  Court  in  Otis  v.  Beck- 
with,  49  111.  134,  viz. :  ** Here  the  policy  was  actually 
assigned,  accepted  in  writing,  and  noted  on  the  books 
of  the  company,  all  which  we  regard  as  equivalent  to 

.  an  actual  delivery  of  the  assignment  to  the  complain- 
ant," in  that  case  a  trustee;  also  in  Williams  v.  Cham- 
berlain, 165  111.  220,  viz. :  *'To  notify  the  debtor  party 
to  a  non-negotiable  written  contract  in  the  manner 
made  known  by  him  as  satisfactory,  might,  in  the 
absence  of  the  delivery  of  the  assigned  contract  to  the 
donee,  well  be  regarded  by  a  court  of  equity  as  one  of 
the  most  important  steps  in  the  transfer  in  determin- 
ing whether  or  not,  by  the  acts  of  the  parties,  an  equiva- 
lent of  or  substitute  for  actual  delivery  appeared." 

In  the  case  at  bar,  it  appears  from  the  policy,  that 
in  case  of  its  assignment,  it  would  be  satisfactory  to 

^  the  company  if  it  was  made  in  writing,  attached  to  the 
policy,  and  a  copy  sent  to  the  company.  The  company 
finds  no  fault  that  the  assignment  was  not  attached  to 
the  policy — admits  its  liability  to  the  real  beneficiary, 
and  it  had  notice  by  the  duplicate  sent  it,  of  the 
mother's  rights  and  Weaver's  act,  three  and  one-half 
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years  before  the  subsequent  assignment  to  the  wife  was 
attempted. 

If  the  fact  that  this  assignment  to  the  mother  being 
sent  to  the  company,  that  being,  as  the  Supreme  Court 
say,  **in  the  manner  made  known  by  him  (it)  as  satis- 
factory,'' and  also  being,  as  the  same  court  further 
say,  **one  of  the  most  important  steps  in  the  transfer,'^ 
were  considered  in  connection  with  the  evidence  ex- 
cluded by  the  court,  (should  tha,t  evidence  be  given  as 
offered  and  in  a  manner  to  impress  the  court  that  it  is 
to  be  believed),  we  are  inclined  to  the  opinion  that  the 
whole,  taken  together,  would  establish  a  perfected  gift 
of  the  policy  to  the  mother,  and  possibly  a  trust,  she 
being  the  cestui  que  trust  and  Weaver  her  trustee. 

While  we  are  inclined  to  this  view,  we  do  not  wish 
to  be  understood  as  holding  that  the  execution  and  de- 
livery of  the  duplicate  assignment  to  the  company  was 
not  suflBcient  of  itself  to  complete  the  gift.  We  do  not 
decide  that  question,  and  reverse  and  remand  the  cause 
for  further  proceedings,  not  inconsistent  with  the  con- 
clusions herein  stated. 

Reversed  and  remanded. 


Margaret  Allan  Pullman  r.  Railway  Equipment  Co.^  for 
nse^  ete. ;  William  G.  Pullman  r.  Same. 

1.  Garnishment — Oamishing  Creditor  h<i8  no  Greater  Right  Than  Debtor, 
A  gamishiDg  creditor  can  have  no  greater  rights  against  the  garnishee 
than  his  debtor,  and  where  the  debtor  can  not  maintain  an  action  at  law 
against  the  garnishee  the  creditor  can  not  do  so. 

2.  CoBPORATiONS — Liability  of  Purchaser  of  Stock  at  Less  Than  Par. — 
If  stock  issued  by  a  corporation  has  been  once  fully  paid  for  the  corpora- 
tion, and  subsequently  passes  to  the  corporation  by  purchase  the  fact 
that  it  is  then  sold  at  less  than  par  does  not  make  the  purchaser  liable 
to  creditors  of  the  corporation 
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3.  Sams— ^or  Unp<Ud  Balanee  on  Stock  of  a  Corporation  Where  Receipt 
in  Full  is  Oiven, — Garnishment  proceedings  will  not'  lie  on  the  part  of 
creditors  of  a  corporation  to  recoyer  an  unpaid  balance  on  shares  of  stock 
where  the  amoant  received  as  payment  in  fall  was  much  less  than  the  face 
value  thereof.  The  remedy  of  a  oreditor  in  saoh  a  ease  is  in  eqnity  to 
set  aside  the  contract  of  sale. 

Garnishment^  against  stockholders  of  a  corporation  by  creditors. 
Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Wiluam  G.  Ewikg, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897.  Re- 
versed and  remanded.    Opinion  filed  January  27,  1898. 

McMuRDY  &  Job,  attorneys  for  plaintiff  in  error. 
William  E.  Ohubch,  of  counsel. 

In  garnishment  proceedings  a  judgment  creditor  has 
no  further  or  greater  rights  than  the  debtor  against 
the  debtors  of  the  latter. 

The  only  ground  upon  which  a  stockholder  can  be 
held  liable  under  the  statute  at  least  in  a  garnishment 
proceeding,  is  the  fact  that  some  portion  of  the  origi- 
nal subscription  price  of*  his  stock  remains  unpaid. 
Thebus  v.  Smiley,  110  111.  316;  Ailing  v.  Wenzel,  133 
111.  264. 

The  burden  was  on  tho  defendant  in  error  to  prove 
aflBrmatively  every  fact  necessary  to  charge  the  plain- 
tiff in  error  as  garnishee,  and  the  record  is  utterly 
devoid  of  proof  either  that  she  was  an  original  sub- 
scriber or  that  any  portion  of  the  subscription  price  of 
the  stock -held  by  her  remained  unpaid. 

It  is  a  well  settled  rule  in  this  State  that  a  corporation 
may,  where  the  transaction  is  free  from  fraud,  purchase 
shares  of  its  own  capital  stock  and  resell  it  at  the 
market  value  and  need  not  hold  it  for  the  par  value 
thereof.  Cook  on  Stocks  and  Stockholders,  Sections 
282,  311  and  314;  Chicago,  Pekin  &  S.  W.  R'y  Co.  v. 
President  and  Trustees  of  the  Town  of  Marseilles,  84 
111.  643;  Clapp  v.  Peterson,  104  111.  26;  Republic 
Life  Insurance  Co.  v.  Swigert,  135  111.  150;  Fraser  v. 
Ritchie,  8  111.  App.  554. 
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Chas.  H.  Ripley  and  Gilbebt  &  Gilbebt,  attorneys 
for  defendants  in  error. 

Remedy  by  garnishment  is  given  by  statute  to  collect 
unpaid  balance  by  stockholders  upon  the  stock  owned 
by  them  respectively,  whether  called  in  or  not.  Starr 
&  Curtis'  Annotated  Statutes  (2  Ed.),  p.  999;  Section 
8,  Chapter  32,  Corporations;  Robertson  v.  Noeninger, 
20  111.  App.  227;  Meintz  v.  East  St.  Louis,  etc.,  Co.,  89 
111.  48;  Coalfield  Co.  v.  Peck,  98  111.  139. 

In  order  to  constitute  plaintiff  in  error,  William  C. 
Pullman,  a  stockholder,  it  was -not  necessary  that  he 
should  have  had  any  certificate  of  stock;  although  the 
record  shows  a  certificate  was  issued  to  him  or  in  his 
name  for  fifty  shares.  Corwith  et  al.  v.  Culver,  69  111. 
502;  Spear  v.  Crawford,  14  Wend.  20;  Chaffin  v.  Cum- 
mings,  37  Me.  83. 

The  records  of  the  company  bind  shareholders,  and 
are  admissible  against  them  in  suits  to  enforce  their 
personal  liability  to  creditors.  Culver  v.  Third  Nat. 
Bank  of  Chicago,  64  111.  528. 

A  director  and  vice-president  is  chargeable  with 
knowledge  of  what  is  on  the  corporate  records.  Direct- 
ors' Minute  Book  is  evidence  against  director.  First 
Nat.  Bank  v.  Tisdale,  84  N.  Y.  655;  Allison  v.  Coal, 
etc.,  Co.,  9  S.  W.  Rep.  226. 

A  subscriber  to  the  stock  of  a  corporation  is  not 
relieved  from  his  liability  as  to  the  balance  of  his  sub- 
scription by  the  receipt  by  the  corporation  of  a  portion 
thereof  in  full  satisfaction,  without  a  new  consideration 
to  support  the  agreement  by  which  a  less  sum  was 
received  in  full,  and  any  device  by  which  the  members 
of  a  corporation  seek  to  avoid  liability  for  the  full 
value  of  their  stocks  such  as  an  agreement  that  the 
stock  shall  be  fully  paid  up  is  void  as  to  the  creditors 
of  the  corporation.     World's  Fair  Excursion  &  T.  B. 
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Co.  V.  Gasch,  162  111.  402;  Coleman,  Ex%  et  al.  v. 
Howe  et  al.,  154  111.  458;  Union  Mutual  Life  Ins.  Co. 
V.  Frear  Stone  Mfg.  Co.  et  al.,  97  111.  537. 

Stock  liability  is  a  collateral  security  for  the  benefit 
of  creditors  and  neither  a  receiver  or  an  assignee  in 
bankruptcy  nor  an  assignee  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors  require  any  rights  to 
enforce  a  collateral  obligation  given  to  a  creditor  or  a 
body  of  creditors  by  a  third  person  for  the  payment  of 
dues  of  insolvent.  Jacobson  v.  Allen,  12  Fed.  Rep. 
454;  International  T.  Co.  v.  Am.  Loan  &  Trust  Co., 
65  N.  W.  Rep.  78. 

In  a  general  assignment  for  the  benefit  of  creditors, 
the  assignee  is  not  a  representative  of  the  creditors  but 
the  agent  of  the  assignor  for  the  distribution  of  the 
property  assigned  and  is  confined  to  the  same,  and  ho 
has  no  greater  rights  than  the  assignor.  Lund  et  al.  v. 
The  Skanes  Enskilda  Bank,  96  111.  181;  Bouton  v. 
Dement  et  al.,  123  111.  142. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court  . 

The  users  herein,  having  recovered  judgments  against 
the  Railway  Equipment  Company,  garnishment  suits 
were  brought  against  plaintiffs  in  error  and  others,  based 
on  said  judgments.  These  suits  were  consolidated,  and 
on  a  trial  before  the  court,  without  a  jury,  there  were 
findings  of  $2,500  and  $250,  respectively,  against 
plaintiffs  in  error,  William  C.  Pullman  and  Margaret 
Allan  Pullman,  on  which  judgments  were  entered, 
from  which  these  writs  of  error  were  sued  out.  The 
causes  were  heard  in  this  court  as  one  case,  on  the 
same  record  abstracts  and  briefs  in  each  case.  Divers 
errors  are  assigned,  but  the  only  question  which  we 
think  necessary  to  be  considered  is  whether,  under  the 
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facts  disclosed  by  the  record,  garnishment  can  be 
maintained. 

The  capital  stock  of  the  Railway  Equipment  Co., 
which  was  organized  in  May,  1892,  was  $100,000,  and 
consisted  of  $1,000  shares  of  the  par  value  of  $100  each. 
Plaintiffs  in  error  were  not  original  subscribers  for  any 
of  said  stock,  but  purchased  fifty-five  shares  from  the 
company  direct^  from  what  is  called  by  the  witnesses, 
"treasury  stock,''  held  by  the  company,  but  just  how 
does  not  further  appear;  five  shares  being  purchased 
for  Margaret  Allan  Pullman  by  her  husband,  William 
C.  Pullman,  her  agent,  and  issued  to  her,  and  fifty 
shares  being  purchased  by  William  C.  Pullman,  foy 
himself,  but  never  issued  to  him.  The  agreement 
between  the  company  and  the  Pullmans  at  the  time 
this  stock  was  purchased,  was  that  the  stock  should  be 
issued  full  paid  and  nonassessable,  for  fifty  cents  on 
the  dollar  of  its  par  value.  Mrs.  Pullman's  stock  was 
60  issued  to  her,  and  she  paid  thereon  $250,  and  Mr* 
Pullman  paid  to  the  company  about  $2,100,  and  $400 
to  a  Mr.  Erby,  who  purchased  the  accounts  of  the 
company  at  assignee's  sale  of  the  company's  assets. 

It  appears  from  the  minute  book  of  the  company, 
that  on  March  23,  1893,  there  had  been  paid,  upon  the 
capital  stock  of  the  company  issued  to  the  stock- 
holder, the  sum  of  fifty  per  cent  only  of  its  par  value, 
and  that  an  assessment  was  ordered  of  fifty  per  cent, 
the  unpaid  balance.  This  assessment  was,  however, 
subsequently  rescinded,  and  the  record  shows  also 
that  $15,000  of  its  stock  was  paid  for  by  a  stock  of 
goods  purchased  by  the  company,  and  $7,500  by  ser- 
vices rendered.  The  company  made  a  general  assign- 
ment for  the  benefit  of  its  creditors  in  January,  1894, 
and  one  Fairbanks  was  appointed  assignee  by  the 
County  Court  of  Cook  County.  The  assignee  did  not 
include  in    his    inventor  any  stock  liability  to   the 
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company.  The  balance  of  the  conapany's  assets,  in- 
cluding all  outstanding  accounts  of  the  company,  and 
all  claims  of  every  name  and  nature  not  collected, 
were  sold,  and  an  assignment  given  to  a  Mr.  Erby  by 
the  assignee,  under  the  order  of  the  County  Court,  but 
the  stock  liability  was  not  specially  mentioned  in  the 
sale,  or  described  in  the  assignment  to  Erby. 

William  C.  Pullman  was  elected  a  director  of  the 
company  on  October  24,  1892,  and  vice-president  on 
November  12,  1892. 

If  the  Railway  Equipment  Company  could  not  main- 
tain an  action  at  law  against  the  Pullmans  for  the 
balance  unpaid  by  them  on  the  stock  in  question,  then 
an  action  of  garnishment  will  not  lie  in  these  cases. 
That  the  garnishing  creditor  can  have  no  greater 
rights  against  the  garnishee  than  his  debtor,  except  as 
specially  provided  for  by  statute,  is  fully  established 
by  the  following  authorities:  Sangamon,  etc.,  Co.  v. 
Eichardson,  33  111.  App.  280;  Gregg  v.  Savage,  51  111. 
App.  281;  Buxbaum  v.  Dunham,  Id.  240;  Capes  v. 
Burgess,  135  111.  61;  World's  Fair  Ex.  &  T.  B.  Co.  v. 
Gasch,  162  111.  402. 

Section  8,  Chapter  32  of  our  statute  regarding  cor- 
porations, evidently  has  reference  to  the  balance  due  ou 
the  original  subscription  price  of  stock.  This  section 
makes  the  stockholders  liable  for  thb  debts  of  the  cor- 
poration, to  the  extent  of  the  amount  that  may  he 
unpaid  upon  the  stock  held  by  Mniy  and  provides  for  an 
action  by  the  creditor  ''for  the  balance  unpaid,  whether 
called  in  or  not,  as  in  cases  of  garnishment. '^ 

The  Supreme  Court  in  Thebus  v.  Smiley,  110  HI. 
316,  in  passing  upon  the  liability  of  a  stockholder  who 
was  liable,  whether  assignor  or  assignee,  for  debts  of  a 
bank,  under  its  charter,  to  an  amount  equal  to  the 
stock  held  by  him,  held  that  the  liability  related  to  the 
first  holder  when  the  corporation  was  organized,  and 
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when  it  was  once  discharged  by  him,  or  any  subsequent 
holder  of  the  stock,  then  the  stock  passed  to  any  other 
holder  discharged  of  this  burdeu . 

In  Ailing  v.  Wenzel,  133  111.  273,  where  certain  pur- 
chasers of  ''treasury  stock"  from  the  corporation,  knew 
that  the  corporation  had  not  previously  sold  the  stock 
and  received  its  par  value  either  in  cash  or  its  equiva- 
lent, but  that  it  had  before  issue  been  simply  trans- 
ferred to  the  company  on  its  books,  they  were  held 
liable,  an  a  bill  filed  by  the  creditors,  to  the  extent  that 
they  did  not  pay  to  the  corporation  the  face  value  of 
the  stock,  but  the  court  in  construing  Section  8  of  the 
Corporation  Act,  approved  the  Thebus  case,  supray  and 
said  that  the  liability  of  the  stockholder  was  for  his  un- 
paid stock  to  the  extent  it  was  unpaid.  It  will  be  ob- 
served that  this  was  not  a  case  of  surrender  of  stock  to 
the  corporation  in  good  faith,  or  of  purchase  by  the 
corporation  of  its  own  stock,  and  a  resale. 

The  only  cases  called  to  our  attention,  in  which  a 
stockholder  has  been  held  liable  in  garnishment  for  the 
debts  of  the  corporation,  have  been  cases  where  there 
was  a  liability  on  the  original  subscription  price  of  the 
stock. 

It  will  not  and  can  not  be  questioned  that  if  the 
stock  purchased  by  the  Pullmans  had  been  once  fully 
paid  for  to  the  corporation,  and  it  subsequently  passed 
to  the  corporation  by  purchase,  then  there  would  be  no 
liability  on  the  part  of  the  Pullmans.  Cook  on  Stock- 
holders, Sees.  282,  311  and  314;  Chicago  P.,  &  S.  W. 
R.  E.  Co.  V.  Marseilles,  84  111.  643 ;  Eepublic  Life  Ins. 
Co.  V.  Swigert,  135  111.  150;  Coleman  v.  Howe,  154 
lU.  472. 

There  is  no  evidence  in  the  record  that  the  Pull- 
mans' stock  was  not  part  of  the  stock  paid  for  by  the 
goods  or  by  services.  It  being  incumbent  on  defend- 
ants in  error  to  show  the  liability  of  the  Pullmans,  they 
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should  have  shown  that  the  Pullmans'  stock  had  never 
been  issued  by  the  company.  If  it  was  once  paid  for, 
then  there  was  no  liability  of  the  Pullmans  to  the  cor- 
poration, no  debt  due  uuder  their  contract,  and  the 
actionof  garnishment  would  not,  therefore,  lie,  because 
nothing  was  due  from  the  Pullmans  to  the  company. 

But  if  it  be  said  that  this  stock  had  never  been  is- 
sued, and  therefore  William  C.  Pullman,  being  a  direct- 
or of  the  company,  and  being  chargeable  with  knowl- 
edge of  the  fact,  his  contract  to  buy  at  fifty  cents  on 
the  dollar  of  the  par  value  of  the  stock,  was  fraudulent 
as* to  creditors  (as  is  the  case  in  equity),  still  the  con- 
tract is  binding  on  the  Railway  Equipment  Company 
in  a  garnishment  suit.  The  only  remedy  of  the  credi- 
tor would  be  in  equity  to  set  aside  the  contract  between 
the  Pullmans  and  the  company  as  to  him.  Sangamon, 
etc.,  Co.  V.  Richardson,  33  111.  App.  277;  Bouton  v. 
Dement,  123  111.  142. 

And  if  there  was  a  liability  under  the  evidence  in  this 
record  of  the  Pullmans  to  the  Railway  Equipment  Com- 
pany, for  a  balance  of  fifty  cents  on  the  dollar  of  their 
stock,  then  that  liability,  as  some  of  the  authorities 
hold,  was  an  asset  of  the  company,  and  passed  to  the 
assignee  under  the  general  assignment  for  the  benefit 
of  creditors,  and  an  action  could  only  be  maintained  in 
the  name  of  the  assignee.  6  Thompson  on  Corpora- 
tions, Sec.  6469;  Matson  v.  Alley,  41  111.  App.  72; 
Farberv.  National  F.  &  I.  Co.,  50  Id.  503;  Lane  v. 
Nickerson,  99  111.  284. 

It  is,  however,  unnecessary  to  hold,  and  we  do  not 
hold,  that  the  stock  liability  of  the  Pullmans,  if  any, 
passed  to  the  assignee.  What  we  have  said  disposes  of 
the  case,*  including  the  questions  made  regarding  the 
propositions  of  law  refused  by  the  trial  court. 

The  judgments  of  the  Superior  Court  are  reversed 
and  the  causes  remanded. 
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James  A.  Fullenwider  y.  Supreme  Council  of  the  Boyal 

League  et  al. 

1.  Fraternal  Benefit  BociErriEB— Equality  of  Members  a  Fundamental 
Principal. — The  underlying  idea  of  a  fraternal  benefit  sooiety  is  that  of 
abeolate  equality,  eqnality  in  the  burden  of  providing  the  funds  pro  rata 
to  benefits  reoeived,  and  equality  of  benefits  to  be  reoeiyed  pro  rata  the 
burden  borne  by  those  contributing  to  the  fund. 

2.  Same — Increasing  Assessments  by  Changing  By-Laws. — Parties  form- 
ing a  fraternal  benefit  sooiety  haye  power  to  contract  with  reference  to 
future  by-laws  or  change  of  by-laws,  and  if  they  do  so  contract,  there  is 
no  injustice  in  enforcing  new  or  changed  by-laws  against  such  parties* 
and  there  is  no  limitation  that  such  changes  of  by-laws  shall  not  be  made 
for  the  general  good  of  the  order  even  if  they  increase  the  burden  of  some 
or  all  the  members  and  increases  the  assessments. 

3.  Same — May  Estciblish  a  Reserve  Fund. — A  fraternal  benefit  society 
bas  a  right  to  make  assessments  for  a  reserve  fund  if  the  governing  power 
of  the  society  determines  that  it  is  good  policy  to  do  so. 

4.  Same — Power  of  Courts  as  to  Assessments. — The  law  does  not  con- 
template that  a  court  shall  interpose  its  judgment  as  against  the  honest 
judgment  of  the  governing  body  of  a  fraternal  benefit  society  to  determine 
what  is  or  is  not  a  reasonable  rate  of  assessment.  If  there  is  any  reason 
for  complaint  in  that  regard  it  should  be  made  to  the  state  auditor,  who  is 
intrusted  with  a  supeiTisory  power  over  these  societies. 

5.  Same — Expenses  of—How  Paid. — It  is  proper,  independently  of  any 
statutory  provision,  to  pay  the  expenses  of  management  of  a  fraternal 
benefit  society  out  of  assessments  collected  from  the  members,  and  no 
reason  is  perceived  why  the  governing  body  may  not  set  aside  a  certain 
percentage  of  the  assessments  to  pay  the  expenses  of  the  management. 

6.  Same — Injunctions  as  to  Management  of. — A  court  of  equity  should 
use  ^at  caution  in  interfering  by  injunction  with  the  internal  operations 
or  government  of  purely  benevolent  or  co-operative,  voluntary  associa- 
tions. It  is  also  a  principal  of  equity  governing  the  issuing  of  injunctions, 
that  the  court  will  balance  the  inconvenience  and  damage  and  if  it  find 
that  the  inconvenience  and  damage  resulting  to  the  defendant  will  be 
gieat  or  excessive  if  the  injunction  issues,  in  comparison  with  the  in- 
convenience and  damage  to  the  complainant  if  it  be  refused  the  court 
will  refuse  to  issue  the  injunction. 

Injunction.    Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Mur- 
ray F.  TuLBY,  Judge,  presiding.     Heard  in  this  court  at  the  October 
term,  1897.     Affirmed.     Opinion  filed  January  27,  1898. 
Vol.  LXXm  21 
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Hamilton  &  Fullenwideb,  attorney  for  plaintiff  in 
error. 

The  by-law  in  force  at  the  time  complainant  became 
a  member  of  the  Royal  League  containing  the  table  of 
rates  of  assessment  and  providing  that  every  applicant 
before  becoming  a  member  shall  pay  to  the  collector 
one  assessment  as  fixed  by  his  age,  according  to  said 
table  of  rates,  for  tha  Widows'  and  Orphans'  Benefit 
Fund,  **and  the  same  amount  on  each  assessment  there- 
after whilst  he  is  a  member  of  the  order,"  entered  into 
and  became  a  part  of  the  contract  of  insurance  with 
complainant,  and  that  contract  can  not  be  changed 
without  the  consent  of  complainant.  Northwestern 
Benevolent  &  M.  A.  Association  v.  Wanner,  24  111. 
App.  357;  Insurance  Company  V.  Connor,  17  Pa.  St. 
(5  Harris)  136;  Weiler  v.  Equitable  Loan  Union,  92 
Hun.  (N.  Y.)  277;  Mutual  Endowment  Ass'nof  Balti- 
more  v.  Essender,  59  Md.  463;  Margesson  v.  Mass. 
Benefit  Association,  42  N.  E.  Rep.  1132;  Langdon  v. 
Mass.  Benefit  Life  Association,  44  N.  E.  Rep.  226; 
Mulroy  v.  Knights  of  Honor,  28  Mo.  App.  463; 
Supreme  Council  of  Am.  Leg.  of  Hon.  v.  Smith,  45  N. 
J.  Equity,  466;  N.  Y.  Co.  Mutual  Ins.  Co.  v.  Meyers,  11 
Weekly  Notes  of  Cases,  541 ;  Niblack  on  Benefit  Socie- 
ties (2  Ed.),  Sec.  250;  Covenant  Mut.  Ben.  Ass'n  of 
111.  V.  Spies,  114  lU.  463 ;  Morrison  v.  Wis.  Odd  F. 
Mutual  Life  Ins.  Co.,  59  Wis.  162;  Metropolitan  Safety 
F.  Ace.  Ass'n  v.  Windover,  137  111.  417;  37  111.  App. 
170;  Becker  v.  Berlin  Benefit  Society,  144  Pa.  St.  232; 
Gundlach  v.  Germania  Mech.  Ass'n  49  How.  Pr.  190; 
Stewart  v,  Lee  Mut.  F.  Ins.  Ass'n,  64  Miss.  499;  Hale 
V.  Equitable  Aid  Union,  168  Pa.  St.  377;  Pellazzino  v. 
German  Cath.  St.  Jos.  Society,  16  Weekly  Law  Bui- 
letin,  Cin.,  0.,  27;  Poultney  v.  Bachman,  Treas.  I.  O. 
O.  F.,  62  How.  Pr.  466;  Kent  v.  QuicksUver  Mining 


First  Distbiot— October  Term,  1897.        323 


Fallen  wider  v.  Bojal  League. 


Co.,  78  N.  Y.   159;   Becker  v.  Farmer's  Mut.  F.  Ins. 
Co.,  48  Mich.  610. 

The  contract  of  insurance  with  complainant  can  not 
be  changed  as  to  the  amount  of  each  assessment  he 
may  be  required  to  pay  to  the  Widows'  and  Orphans' 
Benefit  Fund,  notwithstanding  the  constitution,  by- 
laws and  benefit  certificate  may  provide  that  the  by- 
laws may  be  changed,  and  that  said  insurance  is  sub- 
ject thereto,  because  such  provision  for  change  in  the 
by-laws  will  be  construed  if  valid  at  all,  to  apply  only 
as  to  future  contracts.  The  following  cases  (also  cited 
above)  have  special  reference  to  the  provisions  for 
amendments  to  by-laws.  Metropolitan  Ace.  Ass'n  v. 
Windover,  37111.  App.  170;  s.  c,  137  111.  417;  Becker 
V.  Farmers  Mut.  F.  Ins.  Co.,  48  Mich.  610;  May  on 
Insurance,  Sec.  552,  et  seq. ;  Northwestern  Ben.  &  M. 
A.  Ass'n  V.  Wanner,  24  111.  App.  357;  Poultney 
V.  Bachman,  62  How.  Pr.  466;  Gaundlacli  v.  Ger- 
mania  Treas.,  49  How.  Pr.  190;  Ins.  Co.  v.  Con- 
nor, 17  Pa.  St.  136;  Weiler  v.  Equit.  Aid  Union,  92 
Hun.  277;  York  Co.  Mutual  Ins.  Co.  v.  Mayer,  11 
Weekly  Notes  of  Cases,  541 ;  Becker  v.  Berlin  Ben. 
Society,  144  Pa.  St.  232;  Hale  v.  Equit.  Aid  Union, 
168  Pa.  St.  377;  Pellazzino  v.  Ger.  Cath.  St.  Jos.  Soc, 
16  Weekly  Law  Bui.  27. 

The  contract  of  membership  in  a  benefit  society  is 
twofold.  First.  Between  all  members  mutually  as  mem- 
bers which  governs  their  mutual  rights  and  obligations. 
Second.  That  between  the  members  and  the  associa- 
tion, or  the  contract  of  insurance.  3  Am.  and  Eng. 
Ency.  of  Law  (2  Ed.),  1080  and  note  4  on  Contract  of 
Mem. ;  People  v.  Women's  C.  Order  of  Foresters,  162 
IlL  78;  Niblackon  Ben.  Socs.  (2 Ed.),  Sees.  6  and  313. 

When  the  insurance  feature  is  paramount  in  the 
society,  that  part  of  the  contract  is  most  important. 
Mulroy  v.  Knights  of  Honor,  28  Mo.  App.  463  (471). 
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The  contract  of  membership  includes  the  constitu- 
tion, by-laws,  the  statutes  of  the  State  where  the  society- 
is  organized  or  the  contract  executed,  the  application 
for  membership,  if  any,  and  the  benefit  certificate  or 
policy  of  insurance.  3  Am.  and  Eng.  Ency.  of  Law 
(2  Ed.),  1081;  Union  Mut.  Ace.  Ass'n  v.  Frohard,  134 
111.  228;  Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361; 
Mulroy  v.  Knights  of  Honor,  28  Mo.  463;  Supreme 
Council  Am.  Leg.  of  Hon.  v.  Smith,  45  N.  J.  Eq.  466; 
Supreme  C.  of  Royal  Templars  v.  Curd,  111  111.  284; 
30  Law  Reps.  An.,  p.  839;  Tenn.  Lodge  v.  Ladd,  5Lea 
(Tenn.),  720-721;  Cath.  K.  of  Am.  v.  Kuhn,91  Tenn. 
216;  Bacon  on  Socs.,  Sees.  161  and  185. 

The  certificate  of  membership,  or  policy  of  insurance, 
is  only  the  evidence  of  the  formal  consummation  of  the 
contract  between  the  association  and  the  member,  and 
its  language,  and  that  of  the  application,  is  to  be  con- 
strued most  strongly  against  the  society,  the  same  as 
any  other  insurance  policy.  Union  Mut.  Ace.  Ass'n 
V.  Frohard,  134  111.  228;  3  Am.  and  Eng.  Ency.  of  Law 
(2  Ed.),  1082,  note  5. 

If  customs  or  acts  of  the  Supreme  Council  of  the 
Royal  League,  or  of  any  other  benefit  society,  place 
upon  the  contract  of  membership  or  insurance  a  prac- 
tical construction,  such  construction  will  be  given 
effect  by  the  courts,  if  not  unlawful,  and  the  statement 
upon  the  face  of  its  application.  *'If  you  are  35  years 
of  age,  your  rate  for  $4,000  would  be  $2.24  each 
assessment  as  long  as  you  live,'^  shows  the  construction 
which  the  Royal  League  put  upon  the  by-law  in  force 
at  the  time  complainant  became  a  member,  and  as  the 
by-law  has  been  the  same  since  the  organization  of  the 
society  in  1883,  such  construction  is  conclusive  upon 
it.  Brooklyn  Ins.  Co.  v.  Dutcher,  95  U.  S.  269;  Wilcuts 
V.  N.  W.  Mut.  Ins.  Co.,  81  Ind.  300;  State  v.  Conklin, 
34  Wis.  21;  3  Am.  and  Eng.  Ency.  of  Law  (2  Ed.), 
1082. 
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Mere  internal  regulations  may  probably  be  adopted 
after  a  member  has  been  received  into  an  order  and 
after  his  insurance  certificate  has  been  issued,  so  far  as 
such  regulations  do  not  change  the  contract,  and  the 
court  will  construe  the  language  of  the  benefit  certifi- 
cate, a  copy  of  which  is  attached  to  the  answer  of 
defendants  herein  as  and  also  the  language  of  the 
medical  examiner's  blank,  attached  to  the  answer,  so  far 
as  the  same  relates  to  changes  in  the  laws  and  regula- 
tions of  the  society,  to  mean  simply  such  internal  regu- 
lations as  relate  to  the  discipline  of  members  and  their 
social  government,  and  not  to  mean  a  right  to  change 
the  amount  of  assessment,  as  provided  for  in  the  table 
of  rates.  The  assessment  being  the  premium  paid  by 
the  member  upon  the  contract  of  insurance.  North- 
western Benevolent  &  M.  A.  Ass'n  v.  Wanner,  24  111. 
App.  361;  Georgia  M.  Mut.  L.  Ins.  Co.  v.  Gibson,  52 
Ga.  640;  Lenders  Exs.  v.  Hartford  La.  Co.,  12  Fed. 
Rep.  465;  Covenant  Mut.  B.  Ass'n  of  111.  v.  Sears,  114 
111.  108.  People  v.  Womeii's  Cath.  Order  of  Foresters, 
162  111.  78;  Niblack  Ben.  Socs.,  Sec.  25. 

The  by-laws  as  amended  and  sought  to  be  put  in 
force  by  the  defendants,  which  provides  for  an  increase 
in  the  amount  of  assessment  each  member  shall  pay 
to  the  said  Widows'  and  Orphans'  Benefit  Fund,  is  in 
violation  of  the  contract  of  membership  and  insurance 
between  the  defendant.  Royal  League,  and  the  com- 
plainant, and  such  by-law  is  therefore  invalid.  1  Mor- 
awetz  Private  Corp.,  Sec.  496;  Niblack  Ben.  Socs.,  Sees. 
41  and  126;  Am.  and  Eng.  Ency.  of  Law  (1  Ed.),  173. 

In  order  that  an  assessment  in  a  benefit  society  may 
be  legal  a  necessity  for  it  must  exist,  and  the  by-law 
which  provides  for  such  an  increased  amount  of  assess- 
ment as  is  unnecessary  to  pay  death  benefits,  is  op- 
pressive, unreasonable,  illegal  and  void.  3  Am.  and 
Eng.  Ency.  of  Law  (2  Ed.),  1094,  and  notes  2  and  3; 
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Burden  v.  Mass.  S.  F.  Ass'n,  147  Mass.  360;    Rosen- 
berger  v.  Wash.  F.  Ins.  Co.,  87  Pa.  St.  207. 

The  provision  in  Section  3  of  the  amended  by-law 
objected  to  by  the  complainant,  which  provides  that 
four  per  cent  of  all  payments  to  the  Widows'  and 
Orphans'  Benefit  Fund  shall  be  reserved  for  expenses, 
is  void,  as  the  charter,  and  constitution  authorizes  only 
assessments  to  pay  death  losses  and  total  disabilities. 
Bersch  v.  S.  Ins.  Co.,  82  Ind.  64;  Niblack  on  Ben. 
Socs.  (2  Ed.)  476. 

Complainant  being  a  member  of  the  order  of  the 
Royal  League,  contributing  to  its  support  and  inter- 
ested in  its  funds,  is  entitled  to  maintain  this  bill.  And 
the  provisions  of  Section  12,  of  the  Act  of  1893,  con- 
cerning fraternal  beneficiary  societies  in  Illinois,  to  the 
effect  that  no  bill  to  enjoin  a  corporation  of  this  charac- 
ter can  be  maintained,  except  by  the  attorney  general, 
have  no  reference  to  controversy  between  individual 
members  and  the  corporation  to  prevent  acts  contrary 
to  the  rights  of  the  member.  Bastian  v.  Modern  Wood- 
men, 166  111.  595 ;  People  v.  Women's  Oath.  Order  of 
Foresters,  162  111.  78. 

James  L.  Clabk  and  Kneoht,  Bullard  &  Roblin^ 
attorneys  for  defendants  in  error. 

This  contract  is  diflEerent  in  its  nature  than  ordinary 
contracts  in  this,  that  the  defendant  in  error,  the 
Supreme  Council  of  the  Royal  League,  is  a  fraternal 
benefit  society  doing  business  under  a  separate  and  dis- 
tinct statute  limited  to  societies  of  this  kind  and  that 
there  is  a  great  distinction  between  such  societies  and 
old  line  life  insurance  companies  and  purely  assessment 
companies  doing  business  without  the  lodge  system. 
They  are  neither  stock  nor  exactly  mutual  companies. 
While  partaking  generally  of  the  features  of  a  mutual 
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company,  they  could  not  exactly  be  described  as  such 
in  all  respects.  In  the  matter  of  the  Equitable  Relief 
Fund  Life  Ass'n,  131  N.  Y.  354. 

A  provision  in  the  certificate  will  prevail  over  a 
clause  in  the  by-law,  no  charter  restriction  being  vio- 
lated. Bacon  Mutual  Ben.  Soc.  (2  Ed.),  Sec.  161a; 
Hale  V.  Equitable  Aid  Union,  168  Pa.  St.  377;  Fitz- 
gerald V.  Equitable  Relief  Fund  Ass^n,  2  N.  Y.  Sup. 
214. 

The  principle  which  rules  in  controversies  under  con- 
tracts of  this  kind  is  strictly  analogous  to  those  which 
prevail  in  controversies  between  the  officers  and  mem- 
bers of  religious  organizations,  and  it  is  well  settled 
that  in  such  cases  courts  will  not  control  the  exercise  of 
discretionary  powers  or  direct  the  course  of  action  in 
matters  of  expediency  or  polity.  Dwenger  v.  Geary, 
113  Ind.  106;  Supreme  Lodge  Knights  of  Pythias  v. 
Knight,  117  Ind.  289;  Bacon  Benefit  Societies (2  Ed.), 
Sec.  186. 

The  power  to  enact  by-laws  is  inherent  in  every  cor- 
poration as  an  incident  of  its  existence.  This  power  is 
a  continuous  one.  Morawetz  on  Corporations,  499; 
Angel  &  Ames  on  Corporations,  Sec.  329;  Niblack 
Mutual  Benefit  Societies  (2  Ed.),  Sec.  24;  Bacon  on 
Mutual  Benefit  Societies  (2  Ed.),  Sees.  91a,  161a 
and  185;  3  Am.  and  Eng.  Ency.  of  Law  (2  Ed.), 
1065. 

Where  the  contract  contains  an  express  provision 
reserving  the  right  to  amend  and  change  the  by- 
laws, the  society  has  the  undoubted  right  so  to  do. 
Supreme  Commandery,  etc.,  v.  Ainsworth,  71  Ala. 
449;  Stohr  v.  San  Francisco  Musical  Fund  Soc, 
82  Cal.  557 ;  Supreme  Lodge  Knights  of  Pythias  v. 
Knight,  117  Ind.  489;  3  Lawyers'  Reports  Annota- 
ted, 409;  Borgards  v.  Farmers'  Mutual  Ins.  Co.,  79 
Mich.  440;     McCabe  v.  Father  Matthew  Soc,  24  Hun. 
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149;  Poultney  v.  Bachman,  31  Hun.  49;  St.  Pat- 
ricks V.  McVey,  92  Pa.  St.  510;  Fugure  v.  St.  Joseph, 
46  Vt.  369;  Bacon,  Mutual  Benefit  Soc.  (2  Ed.), 
Sees.  185-188;  Niblack,  Mutual  Ben.  Soc.  (2  Ed.), 
Sees.  24-28;  3  Am.  and  Eng.  Ency.  of  Law  (2  Ed.), 
1084-5-6. 

Such  change,  however,  can  not  have  a  retrospective 
eflEect  or  divest  a  vested  right.  Wist  v.  Grand  Lodge 
A.  0.  U.  W.,  22  Ore.  271;  Becker  v.  Berlin  Ben. 
Soc,  144  Pa.  St.  232. 

A  vested  right  is  defined  to  be,  under  these  con- 
tracts, a  right  on  which  an  actionable  property 
right  has  accrued.  3  Am.  and  Eng.  Ency.  of  Law 
(2  Ed.),  1065;  Bacon,  Mutual  Ben.  Soc.  (2  Ed.),  Sees. 
185-188;  Stohr  v.  San  Francisco  Musical  Fund  Soc, 
82  Cal.  557. 

Such  changes  or  amendments  in  the  by-laws,  how- 
ever, must  be  reasonable-,  and  must  have  been  adopted 
in  accordance  with  the  laws  of  the  order.  3  Am.  and 
Eng.  Ency.  of  Law  (2  Ed.),  1065;  Bacon,  Mutual 
Benefit  Soc  (2  Ed.),  Sec.  85;  Niblack,  Mutual  Ben. 
Soc  (2  Ed.),  Sec  23. 

In  mutual  benefit  societies,  where  the  law  making 
body  is  made  up  of  representatives  from  subordinate 
bodies,  the  membership  of  such  subordinate  bodies 
being  represented  by  duly  chosen  delegates,  each 
member  consents  to  and  is  bound  by  the  laws  enacted 
by  such  supreme  body.  Peet  v.  Knights  of  the  Macca- 
bees, 47  N.  W.  Rep.  119;  s.  c,  83  Mich.  92. 

It  is  a  principle  of  equity  governing  the  issuing  of 
injunctions  that  the  court  will  balance  the  inconven- 
iences and  injury,  and  if  it  find  that  the  inconvenience 
and  injury  resulting  to  the  defendant  will  be  great 
or  excessive,  if  the  injunction  issues,  as  compared 
with  the  inconvenience  and  damage  to  the  com- 
plainant, if  it  be  refused,  the  court  will  refuse  to  issue 
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the   injunction.     1   High    on    Injunctions    (2    Ed.), 
Sec.  13. 

Equity  is  equality.  Bispham's  Principles  of  Equity 
(3  Ed.),  p.  60,  Sec.  41;  Story's  Equity  Jurispru- 
dnece  (13  Ed.),  67. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  a  member  of  defendant  in  error, 
Supreme  Council  of  the  Royal  League,  a  corporation 
of  Illinois,  organized  under  the  statute  concerning 
corporations,  approved  April  18,  1872,  filed  his  bill  in 
the  Circuit  Court  of  Cook  County,  on  his  own  behalf 
and  that  of  other  members  similarly  situated,  against 
said  Royal  League  and  the  other  defendants  in  error, 
officers  thereof,  praying  an  injunction  against  all  the 
defendants  to  prevent  them  from  putting  in  force  cer- 
tain amendments  to  by-law  six,  containing  increased 
rates  of  assessment,  as  set  up  in  the  bill,  from  suspend- 
ing from  membership,  or  from  forfeiting  the  benefit 
certificate  of  complainant  and  other  members  who  may 
refuse  to  pay  the  increased  assessment ;  also  praying  a 
decree  adjudging  such  amendments  to  by-law  six  un- 
reasonable and  void,  and  setting  same  aside,  and 
enjoining  defendants  from  hereafter  increasing  or 
attempting  to  increase  the  rates  of  assessment  in  force 
at  the  time  complainant  became  a  member,  without 
his  consent,  and  from  collecting  any  increased  assess- 
ment from  complainant  and  others  without  their  con- 
sent, and  for  general  relief. 

The  case  was  heard  by  the  chancellor  upon  the  bill, 
answer,  exhibits  attached  to  each,  and  affidavits,  as  on 
final  hearing,  and  a  decree  entered  dismissing  the  bill 
for  want  of  equity  at  complainant's  costs.  Complain- 
ant has  sued  out  this  writ  of  error  to  reverse  the 
decree.    The  learned  chancellor  of  the  Circuit  Court 
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seems  to  have  given  the  most  careful,  intelligent  and 
exhaustive  consideration  to  the  questions  involved, 
and  in  deciding- the  case  below  delivered  an  opinion 
which  is  embodied  in  the  brief  for  defendants  in  error, 
viz.: 

**The  defendant  is  a  friendly  society,  with  life  in- 
surance powers  based  upon  the  assessment  plan  and 
duly  incorporated  in  the  year  1883  under  the  laws  of 
this  State. 

'*The  complainant  is  a  member  claiming  the  bene- 
fit of  a  contract  of  life  insurance  to  the  extent  of  four 
thousand  dollars.  He  holds  what  is  termed  a  'benefit 
certificate'  by  the  Supreme  Council  of  the  Royal  League, 
issued  to  him  as  a  member  of  Commercial  Council, 
being  a  subordinate  council  (No.  26,  in  Chicago)  of 
said  Royal  League,  bearing  date  January  2,  1895,  in 
which  certificate  it  is  stated,  among  other  things,  that 
it  is  issued  upon  the  evidence  received  from  said  subor- 
dinate council  that  he  is  a  contributor  to  the  'Widows' 
and  Orphans'  Benefit  Fund'  of  the  order;  that  upon 
condition  that  the  statement  made  in  his  application 
for  membership  and  the  representations  and  agree- 
ments, statements  and  answers  contained  in  the  medi- 
cal examiner's  certificate,  are  made  part  of  the  con- 
tract, and  upon  condition  that  said  member  complies  in 
future  with  the  laws,  rules  and  regulations  now  govern- 
ing said  council  and  fund,  or  that  may  hereafter  he  enacted 
by  the  Supreme  Council  to  govern  said  council  and  fund, 
all  of  which  are  made  part  of  the  contract,  the  Supreme 
Council  of  the  Royal  League  promises  and  binds  itself 
to  pay,  out  of  the  Widows'  and  Orphans'  Benefit  Fund 
to  the  beneficiary  therein  named,  a  sum  not  exceeding 
four  thousand  dollars  ($4,000)  in  accordance  with  and 
under  the  provisions  of  the  laws  governing  said  fund, 
upon  satisfactory  proof  of  death,  etc. 

* 'By-law  6,  in  force  when  the  certificate  was  issued, 
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provided  that  every  person  becoming  a  beneficial  mem- 
ber shall  pay  to  the  collector  the  following  rates  for  the 
benefit  of  the  Widows'  and  Orphans'  Benefit  Fund, 
and  the  same  amount  on  each  assessment  thereafter  while 
he  is  a  member  of  the  order.  Then  follows  a  table  of 
rates  running  from  $1.34  at  twenty-one  to  $3.44  at 
forty- five  years  of  age,  which  was  called  a  full  rate,  by 
which  the  complainant,  who  was  of  age.  thirty -nine, 
was  required  to  make  a  payment  of  $2.62  on  each  as- 
sessment. 

'^Section  3  of  by-law  4  provided  'That  an  assessment 
shall  be  due  from  each  beneficiary  member  of  the  order 
on  the  first  day  of  each  calendar  month,'  and  if  not 
paid  during  the  month  a  fine  could  be  imposed. 

'*If  the  supreme  archon  should  be  of  opinion  no  as- 
sessment was  necessary  for  any  ensuing  month,  in 
order  to  pay  the  death  claims,  he  could  require  mem- 
bers to  be  notified  that  no  assessment  would  be  called 
for.  In  case  of  emergency,  a  special  assessment  might 
be  levied  at  any  time,  payable  within  thirty  days  after 
notice. 

"The  constitution  adopted  by  the  society  declared 
one  of  the  objects  of  the  society  to  be  to  establish  a 
Widows'  and  Orphans'  Benefit  Fund,  out  of  which 
shall  be  paid  on  the  death  of  a  member  to  'the  person 
named  as  beneficiary'  the  amount  of  one  assessment, 
provided  that  for  full  rate  membership  such  an  amount 
should  \iot  exceed  $4,000. 

'^Section  1  of  Article  4  provided  that  the  constitu- 
tion of  the  Supreme  Council  and  the  laws  governing 
the  Widows'  and  Orphans'  Benefit  Fund  should  not 
be  altered  or  amended,  except  by  a  three-fourths  vote 
of  the  entire  membership  of  the  Supreme  Council,  and 
that  such  amendments  should  be  proposed  in  writing, 
etc. 

*'The  complainant  paid  all  assessments  levied  up  to 
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the  date  of  the  filing  of  the  bill  at  the  rate  mentioned 
in  the  schedule  contained  in  the  by-law  in  existence 
when  his  certificate  was  issued. 

**At  the  last  annual  session  of  the  Supreme  Council 
the  by-law  containing  the  table  of  rates  was  amended 
by  the  adoption  of  a  new  table  of  rates  applicable  to 
all  beneficial  members  admitted  prior  to  July  1st,  1897, 
and  all  thereafter  admitted,  by  which  the  rate  of 
assessments  was  materially  increased;  the  complain- 
ant's being  increased  from  $2.62  to  $4.52  for  each 
assessment. 

**The  new  by-law  also  provided  that  ninety-six  per 
cent  of  the  assessments  levied  after  the  1st  of  Julv 
should  be  for  the  benefit  of  the  Widows'  and  Orphans' 
Benefit  Fund ;  the  remaining  four  per  cent,  it  appears, 
was  to  pay  for  the  expenses  of  management.  An 
assessment,  payable  in  July,  1897,  has  been  called  for, 
according  to  the  new  tables,  but  it  appears  that  it  is 
not  the  intention  during  the  coming  year  to  call  for 
any  more  than  shall  be  necessary  to  pay  death  claims 
promptly. 

'*In  making  the  change  in  the  by-laws  and  changing 
the  table  of  rates,  the  Supreme  Council  appears  to 
have  proceeded  in  all  respects  in  the  manner  required 
by  the  constitution.  It  also  appears  to  have  acted  in 
good  faith  in  changing  the  by-law,  and  there  appears 
to  be  no  ground  for  suspecting  any  fraud  or  impure 
motive  as  influencing  this  action. 

"This  increase  of  assessment  was  the  result  of  a 
change  of  policy  on  the  part  of  the  defendant,  taken 
after  due  deliberation,  upon  the  recommendation  of 
advisory  councils,  and  after  some  years  agitation  of 
the  question  of  increasing  the  rates  and  a  creation  of  a 
reserve  fund  in  order  to  put  the  order  upon  a  secure 
financial  basis. 

*'The  defendant,  in  its  answer,  sets  forth  at  length 
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the  considerations  that  induced  and  the  reasons  for 
this  change  of  policy,  among  others,  that  the  experi- 
ence of  the  Royal  League  had  demonstrated  the  insuf- 
ficiency of  its  original  table  of  assessment  and  that 
special  assessments  had  to  be  called  for,  which  neces- 
sarily produced  more  or  less  discontent  and  injury  to 
the  membership  of  the  order;  that  the  plan  and  the 
new  table  of  rates  finally  adopted  was  based  upon  the 
following  propositions  deducted  from  experience  and 
authority:  (1)  That  the  cost  of  insurance  must  be 
based  upon  the  average  age  of  the  membership  of  the 
society  or  company  furnishing  the  insurance;  (2) 
That  the  cost  at  a  given  age  is  determined  by  reference 
to  certain  standard  tables  of  mortality,  which  have 
been  adopted  as  the  basis  of  computation  by  all  well 
informed  life  insurance  societies  and  by  the  insur- 
ance departments  of  the  several  States;  (3)  that  the 
increase  in  the  average  age  of  the  members  of  a  fra- 
ternal insurance  society  is  inevitable  as  the  order 
grows  older  in  years;  (4)  that  the  number  of 
assessments  necessary  to  pay  current  death  losses 
must  inevitably  increase  in  each  such  society  unless  a 
table  of  rates  be  provided  which  will  enable  the  society 
to  collect  more  money  during  the  early  years  of  the 
membership  than  is  necessary  to  pay  death  losses, 
thereby  providing  a  fund  which  may  be  drawn  upon 
in  order  to  avoid  special  assessments  during  the  later 
years  of  the  society;  that  the  adoption  of  said  new 
table  of  rates  was  the  result  of  deliberate  judgment 
and  gi'eat  care,  and  that  is  was  justified  and  even  ren- 
dered necessary  by  the  action  of  other  societies  organ- 
ized and  conducted  upon  the  like  general  plan ;  that 
the  adoption  of  said  new  table  of  rates  was  not  only 
expedient,  but  that  it  was  absolutely  necessary  to  the 
safety  of  the  society  and  to  the  protection  of  its  mem- 
bers, and  that  if  said  Supreme  Council  had  refused  to 
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heed  the  warnings  of  experience  and  the  demands  of 
its  advisory  bodies,  it  would  have  been  false  to  the 
trust  imposed  upon  it. 

**The  complainant  objects  to  paying  the  new  rate  of 
assessment,  and  seeks  an  injunction  prohibiting  the 
defendant  from  enforcing  the  call  or  assessment  at  the 
increased  rate,  on  the  ground  that  the  certificate  issued 
to  him  constitutes  a  contract  between  himself  and  the 
society,  by  the  terms  of  which  no  assessment  can  ex- 
ceed $2.62 ;  that  if  the  defendants  had  power  to  change 
the  by-laws  and  increase  the  rate  to  be  paid,  it  could 
only  be  done  as  to  new  members  and  could  not  have  a 
retroactive  eflEect ;  that  the  by-law  in  any  view  is  unrea- 
sonable, and  therefore  void;  and  that  there  is  no  power 
to  create  a  reserve  fund. 

**Also  that  there  is  no  power  to  assess  for  expenses 
of  the  management  of  the  Widows'  and  Orphans' 
Benefit  Fund. 

**The  main  question  is  whether  the  benefit  certificate 
constitutes  a  contract  which  prevents  the  society  from 
increasing  the  table  of  rates  beyond  that  set  forth  in 
the  by-law  existing  at  the  date  of  the  certificate  of 
membership. 

**  What  .was  the  contract  between  these  parties!  The 
certificate  standing  by  itself  does  not  measure  the  rights 
of  the  parties,  but  it  must  be  read  in  connection  with 
the  constitution  and  by-laws  of  the  society  and  the 
application  for  membership. 

**The  nature,  object  and  purposes  of  the  society  and 
of  the  'Widows'  and  Orphans'  Benefit  Fund'  must  also 
be  taken  into  consideration. 

**The  statute  of  1893,  to  which  the  defendant  has 
conformed,  and  under  which  it  is  being  carried  on, 
defines  a  fraternal  benevolent  society  as  follows: 

*'  *A  fraternal  benevolent  society  is  hereby  declared 
to  be  a  corporation,  society  or  association  formed,  or- 
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ganized  and  carried  on  for  the  sole  benefit  of  its  mem- 
bers and  their  beneficiaries  and  not  for  profit.' 

* 'And  further  provides:  'Each  such  society  shall 
have  a  lodge  system,  with  a  ritualistic  form  of  work  or 
representative  form  of  government,  and  may  make 
provision  for  the  payment  of  benefits  in  case  of  disa- 
bility and  death,  or  of  either,  resulting  from  either  dis- 
ease, accident  or  old  age  of  its  members.  The  payment 
of  such  benefits  in  all  cases  being  subject  to  compliance 
by  the  member  with  the  contract,  rules  and  laws  of  the 
society. ' 

* 'These  assessment  societies  are  peculiar  in  their 
nature,  and,  as  said  in  the  matter  of  the  Equitable  B. 
F.  Ass'n,  131  N.  Y.  354,  they  are  'neither  stock  nor 
exactly  mutual  insurance  companies ;  they  could  not 
be  exactly  described  as  such  in  all  respects.' 

"The  assessments  are  purely  voluntary  and  our  stat- 
utes appear  to  recognize  that  fact  in  seeming  to  require 
that  the  governing  power  shall  be  representative  in  its 
character.  The  beneficiary  members  who  constitute 
the  membership  of  the  Widows'  and  Orphans'  Benefit 
Fund  are  a  purely  voluntary  association  of  members 
for  a  definite  purpose,  to  wit,  to  raise  a  fund  out  of 
which  shall  be  paid  on  the  death  of  one  of  its  members, 
to  his  family  or  persons  dependent  upon  him  as 
directed,  the  amount  of  one  assessment,  or  the  amount 
of  his  insurance  if  the  assessment  exceed  that  amount. 

"The  underlying  idea  is  that  of  absolute  equality, 
equality  in  the  burden  of  providing  the  funds  pro  rata 
to  benefits  to  be  received,  and  the  equality  of  benefits 
to  be  received  pro  rata  the  burden  borne  by  those  con- 
tributing to  the  fund. 

"A  scheme  was  devised  which  the  governing  body 
and  its  members  believed  would  provide  a  sufiicient 
fund  to  pay  all  insurance  or  death  losses  as  they 
occurred;  experience  has  demonstrated  that  it  will  not 
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do  so — the  necessity  of  seeing  decreasing  membership 
and  possible  disruption  of  the  society  unless  some 
change  be  made,  was  made  apparent  to  the  representa- 
tive governing  body,  the  Supreme  Council.  It  resolved 
to  change  the  by-laws  as  to  rates  by  increasing  the 
same;  the  old  members  object  and  say,  *Our  rates  are 
fixed  by  the  old  by-laws ;  you  have  power  to  increase 
as  to  new  members,  but  not  as  to  the  old  members.' 

"To  increase  the  rate  as  to  new  members  only  would 
be  absurd  and  would  be  useless ;  there  would  be  no  new 
members,  there  would  be  no  equality,  voluntary 
equality  of  burdens.  Can  it  in  reason  be  contended 
that  such  an  absurd  position  of  aflfairs  was  contem- 
plated or  was  intended,  either  in  the  organization  of 
the  company  or  by  the  parties  to  the  benefit  certificate 
when  it  was  made!  Was  it  contemplated  by  the  parties 
to  the  certificate  that  if  the  assessment  rate  mentioned 
in  the  certificate  should  prove  ineffectual  to  raise  a  fund 
sufficient  to  pay  death  losses,  that  the  society  should  go 
on  paying  them?  Clearly  not.  Was  it  contemplated 
that  in  such  an  event  the  governing  body  should  keep 
on  upon  the  'old  lines'  until  by  loss  of  members  caused 
by  repeated  special  assessments,  certificates  would  be- 
come valueless! 

**These  parties,  the  beneficiary  members  and  the 
society,  were  not  dealing  at  arms'  length  making  a 
*hard  and  fast'  contract,  but  they  were  making  a  co- 
operative contract  arrangement,  with  the  good,  the 
interest  of  the  society  and  fund  as  much  in  view  as  the 
interest  of  the  beneficiary  member.  They  had  in  view 
not  only  the  interest  of  the  Uoved  ones  at  home'  of 
the  member,  but  also  the  interest  of  the  *loved  ones  at 
home'  of  all  the  beneficiary  members  of  the  society. 
Was  there  not  an  implied  condition  that  this  govern- 
ing representative  body  should  alter  and  change  all 
by-laws  that  should  be  necessary  to  preserve  the  life 


First  District — October  Term,  1897.        337 

FuUenwider  v.  Royal  League. 

of  the  society  or  to  accomplish  the  object  and  purpose 
sought  in  constituting  the  Widows'  and  Orphans' 
Benefit  Fund! 

**It  is  not  necessary,  however,  to  imply  any  such 
condition,  for  here  there  was  an  express  agreement  to 
be  bound  not  only  by .  the  then  constitution  and  by- 
laws, but  also  by  any  new  by-laws  or  any  change  that 
might  be  made  in  the  existing  by-laws  governing  the 
Widows'  and  Orphans'  Benefit  Fund  that  the  Supreme 
Council  might  deem  it  necessary  to  make. 

'*It  will  not  be  denied  that  the  parties  had  power  to 
contract  with  reference  to  future  by-laws  or  change  of 
by-laws,  and  if  they  did  so  contract,  there  is  no  injus- 
tice in  enforcing  such  future  or  changed  by-laws 
against  the  parties.  There  is  no  limitation  that  such 
changes  of  by-laws  shall  not  be  made  for  the  general 
good  of  the  Widows'  and  Orphans'  Benefit  Fund  if  it 
increases  the  burden  of  some  or  all  of  its  members. 

*'It  is  contended,  however,  that  the  plaintiff  has  a 
vested  right  under  his  contract,  and  that  no  vested 
right  under  the  contract  can  be  impaired  by  the  society. 

'*As  suggested  by  the  court  in  82  California,  post, 
a  vested  right  in  what?  It  certainly  is  not  a  vested 
right  to  have  the  constitution  and  by-laws  remain  for- 
ever unchanged,  but  if  it  is  a  vested  right,  it  is  in  a 
contract  which  gives  the  Supreme  Council  express 
authority  to  change  the  by-laws  existing  when  the 
contract  was  made,  and  to  make  and  incorporate  into 
the  contract  a  new  by-law  or  changed  by-law.  That  is 
what  has  been  done,  and  therefore  no  vested  right  has 
been  infringed.  Under  such  a  contract  no  vested  right 
could  exist  until  the  death  of  the  member;  then  would 
arise  a  vested  right  to  have  an  assessment  made  in 
pursuance  of  the  then  existing  by-laws,  and  the  pro- 
ceeds, not  exceeding  the  limit  of  the  insurance,  paid 
over. 

Vol.  LXXIII  22 
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*'Upon  a  death,  what  was  a  contract  upon  a  contin- 
gency, became  a  debt  and  a  vested  right  to  its  payment. 
The  beneficial  member  is  not  a  creditor  to  the  society, 
nor  has  he  the  right  to  claim  the  benefit  of  any  fund 
until  the  event  happens  upon  which  his  claim  becomes 
payable,  and  it  must  necessarily  follow  that  it  shall  be 
subject  to  the  by-laws  then  governing  that  fund.  The 
beneficial  certificate  holder  is  only  entitled  to  the 
ripened  fruits  of  his  contract;  if  the  fruit  should  withei- 
and  die  before  maturity,  his  rights  under  the  contract 
are  gone. 

**It  must  be  admitted  that  there  is  a  conflict  of  au- 
thorities upon  the  question  as  to  the  right  of  a  society 
to  change  by-laws  which  will  aflEect  a  contract  of  in- 
surance. Among  the  authorities  which  seem  to  oppose 
it  is  one  in  our  Appellate  Court — Northwestern  Ben. 
&  M.  A.  Ass'n  V.  Wanner,  24  111.  App.  357;  also,  Ins. 
Co.  V.  Connor,  17  Pa.  St.  135;  Weiler  v.  Equitable 
Life,  92  Hun.  277;  Mutual  Endowment  Society  v. 
Essenden,  59  Md.  463. 

''In  my  opinion  these  cases  are  decided  upon  too 
'narrow  lines,'  and  without  a  full  appreciation  of  the 
nature,  the  constitution,  objects  and  purposes  of  these 
friendly,  co-operative  or  assessment  societies. 

"The  authorities  sustaining  the  view  taken  by  this 
court,  among  others,  are  Dwenger  v.  Geary,  113  Ind. 
106;  Bacon,  Ben.  Society  (2  Ed.),  Sec.  185;  Niblack  on 
Ben.  Societies  (2  Ed.),  Sec.  24-28;  Supreme  Lodge 
V.  Knight,  117  Ind.  489 ;  Stoher  v.  San  Fran.  W.  F. 
Soc,  82  Cal.  557;  Supreme  Commandery  v.  Ains- 
worth,  71  Ala.  449;  Seymour  v.  M.  R.  F.  Life  Ass'n, 
N.  Y.  Supreme  Court  (Advance  Sheets,  Weekly  No. 
129). 

"There  may  be  some  question  as  to  the  right  of  this 
society  to  assess  for  a  reserve  fund,  but  in  my  opinion 


First  District — October  Term,  1897.        339 

Fullenwider  v.  Royal  League. 

the  Supreme  Council  has  the  right,  if  it  decides  that  it 
is  good  policy  to  do  so. 

'*The  act  of  1893,  which  governs  this  society,  seemed 
to  recognize  the  right  to  create  a  special  reserve  fund, 
as  Section  4  thereof,  which  requires  a  report  to  be 
made  to  the  auditor,  among  other  things  requires  that 
the  society  report  whether  it  has  a  special  reserve  fund, 
and  if  so,  how  it  is  created  and  for  what  purpose,  and 
the  amount  thereof  and  how  invested. 

**In  these  degenerate  days  it  may  well  be  doubted  if 
it  is  wise  for  any  voluntary  association  to  create  a 
special  reserve  fund. 

**As  to  the  objection  that  the  new  by-law  is  unrea- 
sonable: The  new  rate  appears  to  have  been  jBxed  after 
mature  deliberation,  and  to  be  the  result  of  the  honest 
judgment  of  the  Supreme  Council. 

**It  is  not  for  the  court  to  undertake  to  say  that  the 
rate  is  too  large  or  to  determine  what  would  be  reason- 
able; that  is  left  by  the  law  and  by  the  contract  of  the 
parties  to  be  determined  by  the  Supreme  Council. 

*'The  law  does  not  contemplate  that  the  court  shall 
interpose  its  judgment  as  figainst  the  honest  judgment 
of  the  governing  body  selected  by  the  parties  to  deter- 
mine what  would  be  or  what  would  not  be  a  reasonable 
rate  of  assessment.  If  there  is  any  reason  for  a  com- 
plaint in  this  regard,  it'should  be  made  to  the  State 
Auditor,  who  appears  to  be  intrusted  by  the  statute  of 
1893  with  a  supervisory  power  over  these  friendly  socie- 
ties. The  court  certainly  can  not  interfere  if  the  evi- 
dence shows,  as  it  does  in  this  case,  that  the  governing 
body  has  acted  in  good  faith  and  upon  due  delibera- 
tion. 

**As  to  the  objection  that  there  is  no  power  to  assess 
the  expenses  of  the  management  of  the  Widows'  and 
Orphans'  Benefit  Fund,  the  statute  of  1893  referred  to 
does  not  prohibit  an  assessment  for  the  expense  of  the 
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management.  It  would  seem,  without  any  special  pro- 
vision, proper  that  the  expenses  of  the  management 
should  be  paid  out  of  the  assessment  collected,  and  no 
good  reason  can  be  perceived  why  the  Supreme  Coun- 
cil has  not  power  to  set  aside  a  certain  percentage  of 
the  assessment  to  pay  the  expenses  of  the  management. 

**But,  as  I  said  in  regard  to  the  reserve  fund,  if  there 
was  complaint  in  this  regard,  it  should  be  made  to  the 
auditor.  If  the  authority  to  levy  the  assessment  for 
expenses  existed,  as  I  have  held  it  does,  it  is  not  for 
the  court  to  determine  whether  the  assessment  is  ex- 
cessive, nor  to  interfere  with  the  collection  of  the  same 
unless  the  action  of  the  governing  body  in  fixing  such 
percentage  is  shown  to  have  been  taken  in  bad  faith, 
or  for  corrupt  purposes. 

**It  is  recognized  law  that  a  court  of  equity  uses  great 
caution,  extreme  caution,  in  interfering  by  injunction 
with  the  internal  operations  or  government  of  these 
purely  benevolent  or  cooperative,  voluntary  associa- 
tions. It  is  also  a  principle  of  equity  governing  the 
issuing  of  injunctions  that  the  court  will  balance  the 
inconvenience  and  damages,  and  if  it  finds  that  the 
inconvenience  and  damage  resulting  to  the  defendant 
will  be  great  or  excessive  if  the  injunction  issues,  as 
compared  with  the  inconvenience  and  damage  to  the 
complainant  if  it  be  refused,  tBe  court  will  refuse  to 
issue  the  injunction. 

"In  this  case  to  issue  an  injunction  would  bring 
such  confusion  into  the  operations  of  this  society,  and 
inspire  such  distrust  of  its  management  as  to  probably 
cause  its  total  disruption.  To  refuse  it  would  cause 
complainant  an  insignificant  loss,  as  his  continuance 
of  his  membership  of  about  two  years  must  be  entirely 
voluntary. 

**But  aside  from  this  salutary  rule  governing  the 
action  of  courts  of  equity  in  issuing  writs  of  injunc- 
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Hon,  the  court  feels  compelled  to  refuse  this  injunction 
npon  another  ground. 

*'This  statute  of  1893  referred  to,  when  carefully 
examined,  it  will  be  seen  that  it  was  the  intention  of 
the  General  Assembly  to  give  to  the  State  Auditor  a 
superintendence  over,  and  very  large  powers  in  con- 
nection with  the  government  of  these  societies.  It 
provides  that  all  such  societies  organized  under  the  law 
of  any  other  State  shall  be  admitted  to  do  business 
upon  filing  a  copy  of  their  charters  with  the  auditor  of 
public  accounts,  and  obtaining  permission  to  do  busi- 
ness from  the  auditor,  with  certain  conditions  and 
safeguards  in  regard  to  granting  that  permission;  and 
that  all  societies  doing  business  in  this  State  are 
required  annually,  on  or  before  the  first  day  of  March 
of  each  year,  to  file  with  the  auditor  of  public  accounts 
a  report  of  their  affairs  and  operations  during  the  year 
ending  on  the  thirty-first  day  of  December  immediately 
preceding,  and  to  make  the  report  upon  a  form  which 
shall  be  provided  by  the  auditor,  which  shall  contain 
answers  to  certain  questions,  twenty-five  in  number, — 
among  other  things  as  to  the  number  of  certificates 
issued;  the  amount  of  indemnity  effected ;  number  of 
losses  incurred;  number  of  losses  paid;  the  amount 
received  from  assessments ;  amount  paid  members  and 
beneficiaries;  number  and  kind  of  claims  for  which 
assessments  have  been  made;  as  to  claims  compromised 
and  resisted,  and  reasons  for  resisting  the  same ;  as  to 
dues  and  admission  fees  charged ;  total  amount  received 
and  from  what  sources;  salaries  paid  to  the  officers; 
character  of  certificates  issued;  amount  of  payment 
guaranteed,  if  any;  whether  the  society  has  a  special 
reserve  fund,  and  if  so,  how  created  and  for  what  pur- 
pose; the  amount  thereof,  and  how  invested;  number 
of  lapsed  certificates,  and  also  specially  provides  that 
Hhe  auditor  of  public  accounts  is  empowered  to  address 
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any  additional  inquiries  to  any  such  society  in  relation 
to  its  doings  or  conditions,  or  any  other  matter  con- 
nected with  its  transactions  relative  to  the  business 
contemplated  by  this  act,  and  such  officer  of  such 
society,  as  the  auditor  of  public  accounts  may  require, 
shall  promptly  reply  in  writing  under  oath,  to  all  such 
inquiries,^  requires  foreign  societies  to  appoint  in  writ- 
ing the  auditor  of  public  accounts  to  be  its  true  and 
lawful  attorney,  and  provide  for  the  service  of  process 
upon  such  auditor. 

*'Then,  in  Section  12  is  found  this  provision:  'Any 
such  society  refusing  or  neglecting  to  make  this  report 
as  provided  in  this  act  shall  be  excluded  from  doing 
business  within  this  State.  Said  auditor  of  public 
accounts  must,  within  sixty  days  after  failure  to  make 
such  report,  or  in  case  any  such  society  shall  exceed 
its  powers  or  shall  conduct  its  business  fraudulently, 
or  shall  fail  to  comply  with  any  of  the  provisions  of 
this  act,  give  notice  in  writing  to  the  attorney  general, 
who  shall  immediately  commence  an  action  against 
such  society  to  enjoin  the  same  from  carrying  on  any 
business.  And  no  injunction  against  any  such  society 
shall  be  granted  by  any  court,  except  on  application 
by  the  attorney  general,  at  the  request  of  the  auditor 
of  public  accounts.  No  society  so  enjoined  shall  have 
authority  to  continue  business  until  such  report  shall 
be  made,  or  overt  act  or  violation  complained  of  shall 
have  been  corrected,^  etc. 

''It  also  imposes  a  penalty  of  a  fine  of  not  less  than 
$25  nor  more  than  $200,  upon  any  officer  violating 
such  injunction,  or  punishment  by  imprisonment  in 
the  county  jail  for  not  less  than  thirty  days  nor  more 
than  one  year,  or  both,  in  the  discretion  of  the  court, 

"These  societies  are  creatures  of  the  legislature,  and 
the  legislature  may  impose  such  conditions  upon  the 
society  or  its  members  as  it  may  deem  proper. 
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"Persons  incorporating  under  it  take  the  burdens  as 
well  as  the  benefits  imposed  by  the  legislature. 

''The  language  of  the  section  is  very  broad,  *no  in- 
junction against  any  such  society  shall  be  granted  by 
any  court  except  on  application  by  the  attorney  gen- 
eral at  the  request  of  the  auditor  of  public  accounts.' 

**It  was  within  the  power  of  the  legislature  to  say 
that  no  court  should  issue  an  injunction  against  such 
society  except  upon  the  application  of  the  attorney  gen- 
eral at  the  request  of  the  auditor  of  public  accounts. 

''It  may  be  that  some  question  might  arise  as  to  the 
power  of  the  legislature  to  take  away  the  rights  of  the 
court  to  interfere  by  way  of  injunction  against  such 
society  where  the  vested  right  of  any  person  was  in- 
volved, but  it  is  beyond  question  that  it  is  within  the 
power  of  the  legislature,  and  in  my  opinion  such  was 
the  intention  of  the  clause  referred  to,  to  prohibit  in- 
terference by  any  court  by  writs  of  injunction  with  the 
internal  working  and  government  of  corporations 
created  under  this  act. 

"In  other  words,  there  is  a  public  policy  manifested 
in  this  act,  that  the  internal  operations  and  the  carry- 
ing on  of  such  societies,  and  the  government  thereof, 
shall  not  be  interfered  with  except  upon  the  applica- 
tion of  the  auditor,  and  that  the  auditor  in  the  first 
place  shall  determine  whether  or  not  there  is  reasonable 
cause  to  believe  that  a  society  is  exceeding  its  powers 
or  is  conducting  its  business  fraudulently,  and  that  if 
he  determines  such  is  the  case,  that  it  shall  be  his  duty 
to  apply  to  the  attorney  general  and  commence  pro- 
ceedings against  the  society. 

"From  the  very  constitution  of  these  societies,  it  ap- 
pears to  be  necessary  that  some  such  oflScial  should 
have  a  general  superintendence,  and  also  an  advisory 
power  and  authority  to  regulate,  to  a  greater  or  less  ex- 
tent, the  operations  of  these  societies. 
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''In  the  case  at  bar  the  practical  eflEect  of  the  injunc- 
tion of  this  court  would  be  to  compel  the  defendant  to 
abandon  a  fundamental  principle  upon  which  it  has 
determined  to  conduct  its  future  business,  and  would 
necessarily  result  in  a  most  serious  interference  with 
the  entire  business  of  the  society,  and. possibly  in  its 
destruction. 

**I  think  this  case  comes  within  the  spirit,  if  not  the 
letter,  of  the  statutory  prohibition  against  the  interfer- 
ence of  courts  by  injunction  with  the  operations  of 
societies  of  this  kind.  Seymour  v.  M.  R.  F.  Life  Asso- 
ciation, N.  Y.  Supreme  Court  (not  yet  reported).  lu 
matter  of  Louisana  Savings  Bank,  35  La.  Ann.  200. 

A  full  examination  and  consideration  of  the  exhaust- 
ive briefs  and  oral  arguments  of  counsel  and  of  the 
record,  has  convinced  us  that  the  conclusions  reached 
by  Judge  Tuley,  as  stated  in  his  opinion,  are  correct, 
except  in  so  far  as  he  has  relied  on  the  statute  quoted 
prohibiting  an  injunction  against  such  a  society  as  the 
Eoyal  League,  save  on  application  by  the  attorney 
general.  This  statute  (Section  12)  was  modified  and 
repealed  by  Sections  12  and  14,  Ch.  73,  Hurd's  Stat, 
1897,  972,  in  force  July  1,  1897,  which  was  not  called 
to  the  attention  of  the  chancellor  at  the  trial,  July  23, 
1897. 

But  if  the  statute  be  left  out  of  consideration  alto- 
gether, still  we  are  of  opinion  the  learned  chancellor's 
conclusions  are  correct.  The  authorities  cited  in  his 
opinion  as  being  opposed  to  his  view,  as  also  the  fol- 
lowing additional  ones,  cited  and  specially  relied  on  by 
plaintiff  in  error,  viz.:  Margesson  v.  Mass.  Ben. 
Ass'n,  42  N.  E.  Rep.  1132;  Langdon  v.  Same,  44  N. 
E.  Eep.  226;  Metropolitan  S.  F.  A.  Ass'n  v.  Wind- 
over,  137  111.  417;  Becker  v.  Berlin  Ben.  Soc,  144  Pa. 
St.  232;  Gundlachv.  Ger.  M.  Ass'n,  49  How.  Prac. 
190;  and  Hale  v.  Eq.  Aid  Union,  168  Pa.  St.  377,  we 
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think  are  distinguishable  from  the  case  at  bar,  because 
in  none  of  them  did  it  appear  that  in  the  contract  of 
insurance  was  there  a  provision  such  as  in  this  case,  to 
wit:  That  the  contract  was  made,  ''upon  condition 
that  said  member  complies  in  future  with  the  laws, 
rules  and  regulations  now  governing  said  Council  and 
fund,  or  that  may  hereafter  be  enacted  by  the  Supreme 
Council  to  govern  said  Council  and  fund,  all  of  which 
are  made  a  part  of  the  contract/' 

The  strongest  of  these  cases  for  plaintiflE  in  error  is 
the  Hall  case,  supra^  and  in  that  case  the  court  held 
that,  ''The  benefit  certificate  was  accepted  subject  to 
the  right  of  the  corporation  to  amend  its  by-laws  and 
change  the  contract  in  so  far  as  the  by-laws  make  itj  but 
not  in  so  far  as  the  contract  is  made  by  the  benefit  cer- 
tificate itself. '^  The  following  authorities  also  fully 
sustain  our  conclusions,  viz.:  1  Joyce  on  Ins.,  Sees. 
188  and  189;  Poultney  v.  Bachman,  31  Hun.  49; 
Fugure  v.  Mutual  Soc,  etc.,  46  Ver.  362. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Pennsylyania  Co.  and  Pittsburg  F.  W.  &  C.  Wj  Co.  t. 
City  of  Chicago^  John  J.  Badenoch  et  al. 

Appbllatx  Courts— Ji*ri«lio«on — Constitutiandl  Questions. — Where  the 
question  inyolved  in  an  appeal  is  the  legality  of  an  ordinance  of  the 
city  of  Chicago  establishing  a  haok  stand  in  a  pnblio  street  upon  the 
f^und  that  it  deprives  abutting  owners  of  their  property  and  abridges 
their  rights  as  such  owners  without  due  process  of  law  contrary  to  the 
constitution,  etc.,  the  construction,  that  is,  the  application  of  a  constitu- 
tional provision,  is  fairly  debatable  and  the  Appellate  Court  is  without 
j  nrisdiotion. 

In  Equity.  Bill  for  an  injuDction.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard 
in  this  court  at  the  October  temii  1897.  Dismissed.  Opinion  filed  February 
14,  1898. 
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LoESOH  Brothers  &  Howell,  attorneys  for  appel- 
lants. 

Contended  that  the  ordinance  of  December  31,  1885, 
is  illegal  and  void,  because  the  common  council  of  the 
city  of  Chicago  had  not  the  power  to  establish  a  hack 
stand  in  a  public  street,  and  such  ordinance  is  also 
void  because  unreasonable  in  imposing  an  undue  bur- 
den on  appellants'  property:  R,  S.  111.  1874,  Ch.  24, 
Art.  5,  Clause  42  (1  Starr  &  Curtiss,  701) ;  Cook  County 
V.  McCrea,  93  111.  236;  Huesing  v.  City  of  Rock  Island, 
128  111.  465;  1  Dill.  Mun.  Corp.  (4  Ed.),  Sec.  89;  2 
Dill.Mun.  Corp.  (4  Ed.),  Sec.  683;  Sec.  730,  and  note; 
Elliott  on  Roads  and  Streets,  478;  Smith  v.  McDowell, 
148  111.  51;  Field  v.  Barling,  149  111.  556;  Barrows  v. 
Sycamore,  150  111.  588;  Kreigh  v.  Chicago,  86  111.  407; 
Stack  V.  E.  St.  Louis,  85  111.  377;  Chicago  v.  Union 
Bldg.  Ass'n,  102  111.  379;  ,Rigney  v.  Chicago,  102  111. 
64;  Rex  V.  Russell,  6  East.  427;  Rex  v.  Cross,  3  Camp. 
224;  Rex  v.  Jones,  3  Camp.  230;  Harrison  v.  Rutland, 
1  Q.  B.  142  (s.  c,  12  Eng.  Rul.  Cas.  582,  with  English 
and  Am.  notes,  p.  600,  602) ;  Callanan  v.  Gilman,  107 
N.  Y.  360  (1  Am.  St.  Rep.  831,  with  valuable  note  by 
Mr.  A.  C.  Freeman,  citing  many  authorities  in  point) ; 
Commonwealth  v.  Passmore,  1  Serg.  &  R.  217 ;  People 
V.  Cunningham,  1  Denio.  524;  Turner  v.  Holtzman, 
54  Md.  148;  Lockwood  v.  Wabash  R.,  122  Mo.  86; 
Norristown  v.  Moyer,  67  Pa.  St.  355,  360;  McCaflErey 
V.  Smith,  41  Hun.  117;  Branahan  v.  Hotel  Co.,  39 
Ohio  St.  333;  Lancaster  v.  Reisner  (Pa.  C.  P.)  14 
Lane.  L.  Rev.  193;  Laing  v.  Americus,  86  Ga.  756  (13 
S.  E.  Rep.  107);  Costello  v.  State,  108  Ala.  45;  1 
Am.  and  Eng.  Ency.  of  Law  (2  Ed.),  225;  CarroUton 
V.  Bazzette,  159  111.  284;  Chicago  v.  Trotter,  136  111. 
430;  Lake  View  v.  Tate,  130  111.  247;  Tugman  v. 
Chicago,  78  111.  405;  Chicago  v.  RumpflE,  45  111.  90; 
1  Dill.  Mun.  Corp.  (4 Ed.),  Sec.  319-322. 
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That  said  ordinance  (of  December  31,  1885,  estab- 
lishing a  hack  stand  on  Canal  street  abutting  com- 
plainants' property)  deprives  complainants  of  their 
property  without  their  consent  and  without  due  process 
of  law,  contrary  to  the  constitution  of  Illinois  and  of 
the  amendments  to  the  constitution  of  the  United 
States.  Constitution  of  Illinois,  Art.  2,  Sec.  2;  Con- 
stitution of  the  United  States,  XIV  Amendment  Sec. 
1,  Amendment  V;  2  Dill.  Mun.  Corp.  (4  Ed.),  Sees. 
587b,  656a,  660,  723c,  and  73Q  and  notes  j  1  Am.  and 
Eng.  Ency.  of  Law  (2  Ed.),  225,  226,  238;  24  Am.  and 
Eng.  Ency.  of  Law,  36;  Elliott  on  Roads  and  Streets, 
526,  et  seq.;  Lewis  Em.  Dom.,  Sec.  114,  115;  McCaf- 
frey V.  Smith,  41  Hun.  117;  Branahan  v.  Hotel  Co., 
39  Ohio  St.  333 ;  Willamette  Iron  Works  v.  Oregon  R'y 
Co.,  26  Or.  224;  Block  v.  Salt  Lake  Rapid  Transit 
Co.,  9  Utah,  31;  Barrows  v.  Sycamore,  150  111.  588; 
Field  V.  Barling,  149  111.  556;  Chicago  v.  Union  Bldg. 
Ass'n,  102  111.  379;  Rigney  v.  Chicago,  102  lU.  64; 
Stack  V.  E.  St.  Louis,  85  111.  377;  Carter  v.  Chicago, 
57  111.  284;  Buffalo  v.  Pratt  et  al.,  131  N.  Y.  293. 

Stedman  &  SoELKE,  attorneys  for  appellees ;  Owen 
&  Doyle;  J.  R.  Corrigan,  assistant  corporation  coun- 
sel, attorney  for  appellee,  city  of  Chicago. 

The  use  of  a  street  or  highway,  with  the  consent  or 
acquiescence  of  the  municipal  authorities  can  not  be 
enjoined  at  the  suit  of  an  abutting  owner.  Doane  v. 
The  Lake  Street  Elevated  R.  R.  Co.,  165  111.  510;  Mur- 
phy v.  City  of  Chicago,  29  111.  279;  Stetson  v.  Chicago 
&  E.  R.  R.  Co.,  75  111.  74;  Patterson  v.  Chicago,  D. 
&  V.  R.  R.  Co.,  75  111.  588;  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  McGinniss,  79  111.  269;  Peoria  &  R.  I.  R^y  Co.  v. 
Schertz,  84  111.  135;  Penn.  Mutual  L.  Ins.  Co.  v.  Heiss, 
141  HI.   35;    Corcoran  v.  Chicago,    M.   &  N.   R.  R. 
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Co.,  149  lU.  291;  White etal.  v.  Elevated  R.  R.  Co.,  154 
HI.  620;  P.  0.  R.  St.  L.  Co.  V.  Bachus,  154  U.  S.  421; 
Truesdale  v.  The  Grape  Sugar  Co.,  101  111.  561 ;  World's 
Col.  Exposition  v.  U.  S.,  56  Fed.  Rep.  654;  Dunning 
V.  Aurora,  40  111.  481 ;  Bliss  v.  Kennedy,  43  111.  67. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

On  December  31,  1885,  there  was  passed  by  the  Com- 
mon Council  of  the  city  of  Chicago,  and  approved  by 
the  Mayor,  an  ordinance,  which  is  published  as  Section 
1704  in  the  Laws  and  Ordinances  of  the  city  of  Chicago, 
published  in  1890,  as  follows: 

**1704.  Stands  Established.  1170.  Any  duly 
licensed  hackney  coach,  cab  or  other  vehicle  for  the 
conveyance  of  passengers  may  stand  while  waiting  for 
employment  at  any  of  the  following  places  and  for  the 
period  of  time  hereinafter  provided.'' 

And  among  other  places,  or  stands,  designated  by 
the  ordinance,  is:  **Stand  No.  4. — The  east  side  of 
Canal  street  occupying  110  feet  between  Adams  and 
Madison  streets  as  the  superintendent  of  police  shall 
direct.'' 

And  on  January  20,  1896,  another  ordinance  was 
passed  and  approved,  as  follows; 

**  Section  1.  That  when  at  or  near  any  railroad  pas- 
senger depot  in  the  city  of  Chicago  a  place  has  been  or 
shall  be  designated  as  a  licensed  carriage  stand  it  shall 
be  lawful  for  the  drivers  of  the  first  double  and  first 
single  vehicle  in  line  to  stand  in  front  of  such  railroad 
passenger  depot  and  solicit  business,  provided  such 
drivers  shall  not  in  so  soliciting  business  obstruct  the 
sidewalk,  nor  stand  thereon  at  a  greater  distance  than 
two  feet  from  the  curb  line." 

Appellants,  as  owners  of  the  property  situated  upon 
the  east  side  of  Canal  street,   between  Adams  and 
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Madison  streets,  nsed  for  a  railway  passenger  station, 
and  being  the  property  in  front  of  which  ''Stand  No. 
4/'  as  provided  by  the  ordinance  of  December  31, 
1885,  is  located,  filed  their  bill  of  complaint,  alleging, 
among  other  things,  in  substance,  that  said  ordinances 
were  restrictive  of  the  rights  of  complainants  as  owners 
of  the  property  described,  i.e.,  that  by  said  ordinances 
complainants'  right  of  access  to  the  public  street  from 
their  property  was  unlawfully  interfered  with  and  taken 
away,  and  hence  that  the  ordinances  were  invalid.  The 
bill  prays  that  the  ordinances  may  be  declared  to  be 
illegal,  and,  by  way  of  relief,  that  defendants,  the  city 
of  Chicago  and  superintendent  of  police,  may  be  en- 
joined from  permitting  a  hack  stand  to  be  maintained 
in  front  of  complainants'  property,  as  provided  by  one 
of  said  ordinances. 

No  answer  was  filed  by  either  the  city  or  the  super- 
intendent of  police;  but  leave  was  given  to  Doyle  and 
Owen,  hackmen,  to  intervene  and  answer,  and  to  their 
answer  a  general  replication  was  filed. 

The  chancellor,  upon  hearing,  granted  in  part,  and 
denied  in  part,  the  relief  prayed. 

The  ordinance  of  January  20,  1896,  was  decreed  to 
be  ''illegal,  null  and  void,''  and  defendants  were  en- 
joined from  enforcing  it;  and  the  enforcement  of  the 
ordinance  of  December  31,  1885,  was  so  limited  by  the 
decree  that  "said  stand  shall  not  interfere  with  any 
entrance  to  or  exit  from  said  passenger  station,"  etc. 

Appellants  complain  that  the  ordinance  of  Decem- 
ber 31,  1885,  should  have  been  decreed  to  be  illegal 
and  void,  and  its  enforcement  altogether  enjoined. 

The  contention  is,  in  substance,  that  appellants  are 
unlawfully  deprived  of  their  rights  as  owners  of  the 
property  described,  or  that  their  rights  as  such  owners 
are  unlawfully  abridged  by  the  provisions  of  the  ordi- 
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nance,  and  hence  that  the  ordinance  is  illegal  and 

void.  I 

The  contention  of  appellants  that  the  ordinances 
were  unreasonable  because  their  operation  would  be  to 
create  a  nuisance,  to  obstruct  public  travel,  and  to  pre- 
vent ingress  and  egress  at  a  railway  passenger  station, 
was,  we  think,  so  far  as  rights  of  complainants  are 
concerned,  fairly  disposed  of  by  the  court  below,  in 
that  the  one  ordinance  was  declared  void  and  the  other 
limited  to  an  enforcement  in  such  manner  as  not  to  in- 
terfere Vith  any  entrance  to  or  exit  from  such  passenger 
station.  There  is  left  only  the  question,  now  urged  by 
appellants,  viz. :  whether  the  ordinance,  which  is  not  de- 
clared illegal  and  void  by  the  court  below,  but  is  sim- 
ply limited  in  its  operation  so  as  to  avoid  the  fault  of 
unreasonableness,  should  not  have  been  declared  alto- 
gether illegal  and  void,  as  being  within  the  inhibition 
of  the  constitution.  State  or  federal,  and  therefore  not 
capable  of  cure  by  any  limitation  of  its  enforcement. 

Of  the  authorities  cited  by  counsel,  two  only  are 
upon  facts  similar  to  those  here  presented,  viz. :  Brana- 
hanv.  Hotel  Co.,  39  Ohio.  St.  333;  McCaffery  v. 
Smith,  41  Hun.  117.  I 

In  each  of  those  cases  it  was  held,  in  effect,  that  the 
legislature  of  the  State  could  not  empower  the  munici- 
paUty  to  enact  an  ordinance  which  deprived  the  prop- 
erty owner  of  his  right  of  access  to  the  public  street,  or 
limited  that  right  by  establishing  hack  stands  in  front 
of  private  property.  i 

We  do  not  discuss  or  consider  the  application    of  | 

these  cases  as  governing  the  case  at  bar ;  it  is  enough 
to  say  that  it  is  diflScult  to  perceive  by  what  limitation, 
other  than  a  constitutional  prohibition,  such  a  conclu-  j 

sion  could  have  been  warranted  in  either  case.  I 

And  if  there  were  any  doubt  as  to  whether  the  con- 
tention in  this  case  presents,  as  a  fairly  debatable  mat- 
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ter,  the  applicatioD  of  the  State  or  federal  constitu- 
tion, such  doubt  is  removed  by  the  assignment  of  errors. 
They  are : 

*'I.  Said  Circuit  Court  erred  in  denying  the  prayer 
of  complainants  for  a  perpetual  injunction  against  the 
enforcement  of  the  alleged  ordinance  of  the  city  of 
Chicago  passed  December  31,  A.  D.  1885,  and  pub- 
lished as  section  1704  of  the  Laws  and  Ordinances  of 
Chicago,  so  far  as  it  established  hack  stand  No.  4. 

*'II.  Said  Circuit  Court  erred  in  decreeing  the  al- 
leged ordinance  of  the  city  of  Chicago,  passed  Decem- 
ber 31,  A.  D.  1885,  to  be  a  valid  ordinance,  so  far  as 
it  related  to  hack  stand  No.  4. 

**III.  Said  Circuit  Court  erred  in  decreeing  that  the 
City  Council  of  Chicago  had  authority  in  law  to  estab- 
lish hack  stand  No.  4,  under  the  said  alleged  ordinance 
passed  December  31,  A.  D.  1885,  and  published  as  Sec- 
tion 1704  of  the  ordinances  of  Chicago. 

"IV.  Said  Circuit  Court  erred  in  not  granting  the 
prayer  of  said  complaintants'  bill  of  complaint  for  a 
perpetual  injunction,  restraining  the  city  of  Chicago 
and  its  superintendent  of  police  and  his  successors  in 
oflBce  from  enforcing  said  alleged  ordinance  of  the  city 
of  Chicago  passed  December  31,  A.  D.  1885,  so  far  as 
it  related  to  hack  stand  No.  4. 

*'V.  Said  alleged  ordinance  of  the  city  of  Chicago, 
passed  December  31,  A.  D.  1885,  so  far  as  it  estab- 
lished hack  stand  No.  4,  deprived  said  appellants  of 
their  property  without  due  process  of  law,  contrary  to 
Section  2,  of  Article  II,  of  the  Constitution  of  Illinois, 
and  also  contrary  to  Section  1,  of  Article  XIV,  of  the 
Amendments  to  the  Constitution  of  the  United  States. 

*'VI.  Said  Circuit  Court,  in  decreeing  the  alleged 
ordinance  of  December  31,  A.  D.  1885,  so  far  as  it  es- 
tablished hack  stand  No.  4  to  be  valid  ordinance,  de- 
prived these  appellants  of  their  property  without  due 
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process  of  law,  contrary  to  Section  2,  of  Article  II,  of 
the  Constitution  of  Illinois,  and  also  contrary  to  Arti- 
cle V  and  to  Section  1,  of  Article  XIV  of  the  Amend- 
ments to  the  Constitution  of  the  United  States.'^ 

It  is  difficult  to  see,  from  these  assignments  of  error, 
what  question,  other  than  a  construction  of  the  con- 
stitution. State  or  federal,  is  presented.  No  limitation 
of  authority  or  power  to  enact  the  ordinance  is  sug- 
gested therein,  other  than  the  limitations  invoked  by 
the  fifth  and  sixth  assignments.  Such  is  the  view  of 
counsel  for  appellants,  who  say  in  their  brief:  **The 
assignments  of  error  question  the  correctness  of  the 
court  in  sustaining  the  validity  of  the  ordinance  passed 
December  31,  1885,  creating  hack  stand  No.  4,  and 
assign  as  error  the  refusal  of  the  Circuit  Court  to  grant 
the  prayer  of  complainant's  bill  for  a  perpetual  injunc- 
tion to  restrain  the  enforcement  of  said  ordinance 
creating  hack  stand  No.  4,  and  further  alleges  as  error 
that  said  ordinance,  so  far  as  it  established  hack  stand 
No.  4,  deprived  appellants  of  their  property  without 
due  process  of  law,  contraiy  to  Section  2,  of  Article  II, 
of  the  Constitution  of  Illinois,  and  also  contrary  to 
Section  1,  of  Article  XIV,  of  the  Amendments  to  the 
Constitution  of  the  United  States.^' 

We  are  of  opinion  that  the  construction,  i.  e.,  the 
application  of  a  constitutional  provision,  is  fairly  debat- 
able in  this  case.     Hence  we  are  without  jurisdiction. 

The  appeal  is  dismissed. 


/ 
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John  B.  Jeffery  y.  Barr  Bobbins. 

1.  Verdicts — Against  the  Weight  of  the  Evidence— When  the  Point  Can 
Not  be  Raised. — Where  the  evidence  in  the  trial  court  is  presented  to  the 
Appellate  Court  only  by  a  stipulation  as  to  what  it  tended  to  prove,  with- 
out setting  it  out  in  full,  the  Appellate  Court  will  be  unable  to  determine 
its  weight,  except  upon  the  presumption  that  it  supported  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court. 

■  2.  Abusb  of  Legal  Pbooess— ^or  What  the  Action  Lie*.— For  the 
setting  in  motion  of  process  in  a  criminal  case  or  its  subsequent  prosecu- 
tion jvithin  the  prescribed  channels  for  its  enforcement  no  liability  is 
incurred  if  there  be  probable  and  reasonable  grounds;  it  is  only  where  the 
prosecution  is  perverted,  or  directed  outside  of  its  lawful  course  to  the 
accomplishment  of  some  object  other  than  fixing  the  charge  upon  the 
accused,  that  one  may  be  guilty  of  perverting  the  process  and  liable  in  an 
action  for  its  abuse. 

3.  Same — Essential  Elements  of  the  Action. — To  sustain  an  action  for 
the  abuse  of  legal  process  two  elements  are  essential — first,  the  existence 
of  an  ulterior  motive,  and  second,  an  act  in  the  use  of  process  other  than 
such  as  would  be  proper  in  the  regular  prosecution  of  the  charge. 

4.  Same — Motive  of  the  Prosecutor  Immaterial. — ^If  the  act  of  the  pros- 
ecutor be  in  itself  regular,  the  motive,  ulterior  or  otherwise,  is  imma- 
terial. 

5.  Same —  What  the  Te^-m  Implies. — Abuse  of  process  implies  its  irregu- 
lar and  improper  use  not  merely  regular  and  proper  use  with  a  bad 
motive. 

6.  Same — Procuring  Indictment,  etc. — The  procuring  of  an  indictment 
upon  probable  cause  even  though  for  the  purpose  of  compelling  a  person 
to  relinquish  certain  claims  to  real  estate  and  employing  counsel  to  assist 
in  the  prosecution,  is  not  actionable. 

7.  Jury — Length  of  Time  for  Deliberation. — The  control  of  a  jury  as  to 
length  of  time  for  deliberation  is  a  matter  within  the  sound  discretion  of 
the  trial  court. 
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Trespass  on  the  Gase^  for  abuse  of  legal  process.  Error  to  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
February  14,  1898. 

John  J.  McOlellan,  Campbell  Allison,  Charles 
C.  Spencer,  attorneys  for  plaintiflE  in  error. 
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Flower,  Smith  &  Musgrave,  attorneys  for  defend- 
ant in  error. 

Where  an  action  is  for  abusing  the  process  of  law, 
in  order  illegally  to  compel  a  party  to  do  a  collateral 
thing,  such  as  to  give  up  his  property  or  to  pay  a  debt, 
it  is  not  necessary  to  aver  and  prove  that  the  process 
improperly  employed  is  at  an  end,  or  that  it  was  sued 
out  without  reasonable  or  probable  cause.  The  law  will 
not  suffer  a  man  to  use  unlawful  means  to  effect  even 
a  just  object  without  exposing  him  to  all  the  conse- 
quences from  his  improper  act.  We  do  not  wish  it  to 
be  understood  as  conclusive,  but  prima  faciej  and  in 
the  absence  of  satisfactory  evidence  to  the  contrary  it 
amounts  to  conclusive  proof.  The  effect  of  the  rule, 
and  we  believe  it  will  be  salutary,  will  be  to  throw  the 
onus  of  proving  probable  cause  on  the  defendant. 
Prough  V.  Entriken,  11  Pa.  St.  Reps.  81. 

The  action  is  almost  everywhere  referred  to  as  **mali- 
cious  abuse  of  process.'^  Newell  on  Malicious  Prosecu- 
tion, p.  7;  1  Am.  and  Eng.  Ency.  of  Law,  p.  49; 
Mayer  v.  Walker,  64  Pa.  St.  283. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  plaintiff  in  error  to  recover 
damages  for  that  defendant  in  error  maliciously,  and 
for  the  purpose  of  compelling  plaintiff  and  wife  to  dis- 
miss certain  suits  pending  and  relinquish  certain  claims 
to  real  estate,  had  caused  plaintiff  to  be  indicted  for 
perjury,  and  had  caused  a  capias  to  issue  upon  such 
indictment,  and  plaintiff  to  be  arrested  thereon,  and  to 
furnish  bail,  and  had  prosecuted  said  indictment  in  the 
Criminal  Court,  and  had  promised  plaintiff  to  caase 
said  indictment  to  be  dismissed  if  plaintiff  would  clis- 
miss  his  said  suit  and  give  up  his  claim  to  said  real 
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estate,  per  quod  plaiDtiff  had  dismissed  said  suits  and 
relinquished  his  said  claims,  and  been  injured,  etc.  It 
is  not  alleged  that  the  prosecution  was  without  probable 
or  reasonable  cause. 

It  is  apparent  that,  upon  these  allegations,  no  action 
for  a  malicious  prosecution  could  lie;  nor  ?s  thete  any 
such  contention  by  counsel  for  plaintiff  in  error.  It  is 
sought  to  sustain  this  suit  as  an  action  for  abuse  of 
legal  process. 

The  jury  found  for  the  defendant,  and  judgment  was 
rendered  upon  the  verdict.  It  is  not  contended  that 
the  verdict  is  against  the  weight  of  the  evidence.  No 
error  in  this  behalf  is  argued  as  ground  for  reversal ; 
nor  could  it  well  be,  for  the  evidence  is  presented  only 
by  stipulation  as  to  what  it  tended  to  prove,  without 
setting  it  out  in  full.  ^  We  would  therefore  be  unable 
to  determine  the  weight  thereof,  except  upon  the  pre- 
sumption that  the  weight  of  it  supported  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court. 

The  only  errors  assigned  and  argued  relate  to  the 
giving  or  refusing  of  instructions,  the  admission  of 
testimony,  the  request  for  special  findings  by  the  jury, 
and  the  control  of  the  jury  in  the  time  of  their  delibera- 
tion by  the  court. 

In  order  to  pass  upon  the  instructions  given  and  re- 
fused, and  the  evidence  admitted,  we  are  obliged  to 
consider  what  necessary  issues  are  raised  by  a  general 
traverse  of  the  declaration  in  an  action  for  abuse  of 
legal  process. 

There  is  no  little  confusion  in  the  reported  cases  of 
actions  for  malicious  prosecution  and  actions  for  abuse 
of  process.  The  cases  based  upon  an  abuse  of  process 
are  comparatively  few,  and  a  considerable  proportion 
of  those  reported  and  cited  as  such,  are  found,  upon 
examination,  to  have  been  in  fact  actions  for  malicious 
prosecution. 
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That  which  is  requisite  to  sustain  an  action  for 
malicious  prosecution  has  been  clearly  defined  in  many 
cases,  and  nowhere  has  the  subject  been  more  thor- 
oughly and  carefully  considered  than  in  our  own  State 
by  the  decisions  of  its  Supreme  Court. 

The*pr6cise  requisites  of  an  faction  for  abuse  of  pro- 
cess have  not,  however,  been  so  clearly  defined  and 
pointed  out.  In  the  leading  English  case  upon  this 
action,  and  in  the  cases  in  the  United  States,  nearly 
all  of  which  follow  the  English  case  and  derive  author- 
ity therefrom,  some  nonessentials  to  this  form  of 
action  are  indicated,  in  contradistinction  to  an  action 
for  malicious  prosecution,  but  without  in  any  case 
clearly  designating  the  precise  essentials  to  an  action 
for  abuse  of  process.  The  leading  case,  in  which  this 
action  has  been  sustained,  is  Grainger  v.  Hill,  4  Bing. 
New  Cases,  212.  In  that  case  the  defendant  had,  for 
the  purpose  of  getting  possession  of  a  certain  register 
book  of  the  plaintiff,  sued  out  a  capias  in  an  action 
of  assumpsit,  and  caused  the  arrest  of  the  plaintifl^^ 
and  by  means  of  the  arrest  upon  the  capias  and 
threatened  imprisonment  thereon,  the  plaintiff  was 
coerced  to  give  up  the  book.  The  court,  by  Tindal, 
J.,  said;  "In  the  case  of  a  malicious  arrest,  the 
sheriff  at  least  is  instructed  to  pursue  the  exigency  of 
the  writ;  here  the  directions  given,  to  compel  the 
plaintiff  to  yield  up  the  register,  were  no  part  of  the 
duty  enjoined  by  the  writ.  The  complaint  being  that 
the  process  of  law  had  been  abused  to  effect  an  object 
not  within  the  scope  of  the  process,  it  is  immaterial 
whether  the  suit  which  that  process  commenced  has 
been  determined  or  not,  or  whether  or  not  it  was 
founded  on  reasonable  or  probable  cause. ^^ 

And  Vaughn,  J.,  concurring,  said:  *'It  is  an  action 
for  abusing  the  process  of  law  by  employing  it  to  extort 
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property  to  which  the  defendant  had  no  right.  That 
is  of  itself  a  sufficient  cause  of  action  without  alleging 
that  there  was  no  reasonable  or  probable  cause  for  the 
suit  itself.'' 

And  BosANQUET,  J.,  also  concurring,  said:  **This  is 
not  an  action  for  a  malicious  arrest  or  prosecution,  or 
for  maliciously  doing  that  which  the  law  allows  to  be 
done.  The  process  was  enforced  for  an  ulterior  pur- 
pose to  obtain  property  by  duress,  to  which  the  defend- 
ant had  no  right.  The  action  is  not  for  maliciously 
putting  process  in  force,  but  for  maliciously  abusing 
the  process  of  the  court." 

This  court  has  said,  in  Rothschild  v.  Meyer,  18  III. 
App.  284,  McAllister,  J.:  ''The  acts  of  arresting, 
imprisoning  and  holding  to  bail  under  a  writ  of  capias 
ad  respondendum  are,  and  each  of  them  is,  an  ordinary, 
legal  object  and  purpose  pf  such  writs.  The  averment, 
therefore,  that  they  were  an  abuse  of  the  writ,  or  that 
it  was  an  abuse  of  it  to  cause  any  of  these  things  to  be 
done,  can  not  be  regarded  as  sufficient  to  change  the 
nature  of  the  case  and  bring  it  within  the  class  known 
as  abuse  of  legal  process,  etc.'' 

In  Emory  v.  Ginnan,  24  111.  App.  65:  ''Where  an 
action  is  for  abuse  of  process,  it  is  not  necessary,  to 
prove  that  the  action  in  which  the  process  issued  has 
been  determined,  or  to  aver  that  it  was  sued  out  with- 
out  reasonable  or  probable  cause,"  citing  Grainger  v. 
Hill. 

•In  Phoenix  Mut.  Life  Ins.  Co.  v.  Arbuckle,  52  111. 
App.  33:  "So  far  as  the  use  made  of  the  execution 
was  concerned,  there  was  no  abuse  of  the  process,  and 
if  not  abused  the  use  was  lawful  unless  the  appellants 
were  actuated  by  malice  and  without  reasonable  grounds 
to  believe  that  they  might  lawfully  employ  it  as  they 
did." 

In  Prough  v.  Entriken,  11  Pa.  St.  81,  the  court  say: 
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'*The  creditor,  instead  of  pursuing  the  supposed  crimi- 
nal to  judgment,  stops  short  on  receiving  the  amount 
of  his  demand,  etc.  The  plaintiff  was  compelled  to  pay 
money  to  the  defendant  while  in  prison,  etc.  The 
prosecutor,  from  the  first,  held  out  the  temptation  that 
if  the  money,  etc.,  was  paid,  he  should  not  be  im- 
prisoned or  further  prosecuted.''  And  upon  these 
facts,  the  court,  evidently  still  regarding  the  question 
of  probable  cause  as  an  element,  continue:  ''The 
eflEect,  etc.,  will  be  to  throw  the  onm  of  proving  prob- 
able cause  on  the  defendant." 

In  a  later  case,  Mayer  v.  Walters,  64  Pa.  St.  283, 
the  same  court  sav:  "There  is  a  distinction  between  a 
malicious  use  and  a  malicious  abuse  of  legal  process. 
An  abuse  is  where  the  party  employs  it  for  some  un- 
lawful object,  not  the  purpose  which  it  is  intended  by 
the  law  to  eflEect ;  in  other  words,  a  perversion  of  it. 
*  *  *  It  is  evident  that  when  such  a  wrong  has 
been  perpetrated,  it  is  entirely  immaterial  whether  the 
proceeding  itself  was  baseless  or  otherwise.'' 

In  Wood  V.  Graves  etal.,  144  Mass.  365,  the  court 
say:  "There  is  no  doubt  that  an  action  lies  for  the 
malicious  abuse  of  lawful  process,  civil  or  criminal.  It 
is  to  be  assumed,  in  such  a  case,  that  the  process  was 
lawfully  issued  for  a  just  cause,  and  is  valid  in  form, 
and  that  the  arrest  or  other  proceedings  upon  the 
process,  was  justifiable  and  proper  in  its  inception. 
But  the  grievance  to  be  redressed  arises  in  consequence 
of  subsequent  proceedings.  For  example,  if  after  an 
arrest  upon  civil  or  criminal  process,  the  person  ar- 
rested is  subject  to  unwarrantable  insults  and  indigni- 
ties, is  treated  with  cruelty,  is  deprived  of  proper  food, 
or  is  otherwise  treated  with  oppression  and  undue 
hardship,  he  has  a  remedy,  etc.  *  *  »  Perhaps 
the  most  frequent  form  of  such  abuse  is  by  working 
upon  the  fears  of  the  person  under  arrest,  for  the  pur- 
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pose  of  extorting  money,  or  other  property,  or  of  com- 
pelling him  to  sign  some  paper,  to  give  up  some  claim, 
or  to  do  some  other  act  in  accordance  with  the  wishes 
of  those  who  have  control  of  the  prosecution,'^  citing 
Grainger  v.  Hill:  **He  was  held  entitled  to  recover 
damages,  not  for  maliciously  putting  the  process  in 
force,  but  for  maliciously  abusing  it  to  eflEect  an  object 
not  within  its  proper  scope/' 

The  text  writers  treat  this  action  sparingly. 

'*To  maintain  .such  an  action,  however,  the  plain- 
tifE's  case  must  be  something  other  than  a  proceeding 
for  a  malicious  prosecution.  The  ground  of  action 
must  be,  not  a  false  prosecution,  (that  is,  a  prosecu- 
tion upon  a  demand  or  accusation  which  has  no  founda- 
tion in  fact),  but  an  unlawful  use  of  legal  process;  and 
such  an  act  may  be  committed  as  well  in  the  course  of 
a  well  founded  prosecution  as  in  a  false  one.''  Bigelow 
on  Torts,  p.  89,  Sec.  6. 

"Whoever  makes  use  of  the  process  of  the  court  for 
some  private  purpose  of  his  own,  not  warranted  by  the 
exigency  of  the  writ  or  the  order  of  the  court,  is  amena- 
ble to  an  action  for  damages  for  an  abuse  of  the  process 
of  the  court.  Thus,  where  the  defendant,  having  insti- 
tuted  legal  proceedings  against  the  plaintiflE,  and  caused 
a  writ  to  be  issued  against  him,  employs  the  officer 
charged  with  the  execution  of  the  process,  to  do  a  spe- 
cific thing  that  he  was  not  warranted  by  the  writ  to  do, 
etc.  *  »  *  And  when  the  complaint  is  that  the 
process  of  the  law  has  been  abused  and  prostituted  to 
an  illegal  purpose,  it  is  perfectly  immaterial  whether  or 
not  it  issued  for  a  just  cause  of  action,  or  whether 
the  suit  was  legally  terminated  or  not."  2  Addison  on 
Torts,  p.  82,  Sec.  868. 

It  may  be  regarded  as  well  settled  by  general  agree- 
ment of  decisions  and  text  writers,  that  for  the  setting 
in  motion  of  process  in  a  criminal  case  or  its  subsequent 
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prosecution  within  the  prescribed  channels  for  its  en- 
forcement, no  liability  is  incurred  if  there  be  probable 
and  reasonable  grounds  for  the  same.  Nor  is  the  mo- 
tive or  purpose  of  the  prosecutor  in  such  case  material, 
for  the  law  will  not  permit  inquiry  into  his  motives  and 
purposes  if  he  be  doing  that  only  which  each  citizen 
has  right  to  do,  and  which  it  is  in  the  interest  of  the 
public  to  have  done. 

In  McBean  v.  Ritchie,  18  111.  114,  the  court  say: 
* 'Society  requires  prosecutions  for  crimes,  and  prob- 
able cause  for  such  prosecutions  is  a  protection  against 
legal  liability,  no  matter  by  what  motive  the  proscutor 
may  have  been  actuated.'' 

In  Ames  v.  Snider,  69  111.  376,  the  court  say:  **If 
there  is  probable  cause,  no  matter  what  the  motives  of 
the  prosecutor  may  have  been,  no  action  can  be 
maintained.'' 

The  same  rule  would  in  reason  apply  not  only  to  the 
instigating  of  the  process  in  the  first  instance,  but  as 
well  to  protect  the  prosecutor  who  acted  upon  probable 
and  reasonable  cause,  in  each  succeeding  step  of  the 
prosecution,  so  far  as  it  was  directed  within  the  lawful 
channels  of  procedure.  As  where  the  prosecutor  not 
only  brings  the  action  into  force,  but  employs  counsel 
to  aid  the  prosecuting  officer  in  carrying  on  the  same, 
and  moves  the  process  to  .execution,  probable  cause 
therefor  continuing  throughout,  and  the  prosecution 
being  conducted  within  the  lawful  scope  and  to  the 
end  of  fixing  the  charge  upon  the  accused.  It  would 
seem  to  be  only  where  the  prosecution  is  perverted, 
i.  e.,  directed  outside  of  its  lawful  course  to  the  accom- 
plishment of  some  object  other  than  fixing  the  charge 
upon  the  accused,  that  one,  acting  upon  probable  and 
reasonable  cause,  may  yet  become  liable  for  so  per- 
verting the  process  as  to  be  guilty  of  an  abuse  thereof. 
And  to  constitute  such  improper  direction  of  process, 
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the  mere  existence  of  an  ulterior  motive  in  doing  an 
act  proper  in  itself,  would  not  suffice,  but  there  must 
be  such  an  use  of  it  as  is  in  itself  without  the  scope  of 
the  process  and  improper,  from  which  motive  may 
perhaps  be  inferred.  It  would  seem,  both  from  au- 
thority and  reason,  that  to  sustain  the  action  these  two 
elements  are  essential — first,  the  existence  of  an  ulterior 
motive,  and,  second,  an  act  in  the  use  of  process  other 
than  such  as  would  be  proper  in  the  regular  prosecu- 
tion of  the  charge.  From  the  latter  the  former  may 
perhaps  be  inferred,  but  the  existence  of  the  former 
could  not,  in  reason,  dispense  with  proof  of  the  latter, — 
for  if  the  act  of  the  prosecutor  be  in  itself  regular,  the 
motive,  ulterior  or  otherwise,  is  immaterial. 

If  one  whose  goods  have  been  stolen  shall  prosecute 
the  thief,  and  secure  his  conviction,  although  his 
motive  may  have  been  ulterior  in  that  he  hoped  thereby 
to  secure  a  return  of  his  goods,  and  although  the  goods 
may,  in  the  course  of  the  prosecution,  be  returned  to 
him,  yet  it  is  difficult  to  perceive  how  he  could  be  held 
liable,  merely  because  of  such  motive,  either  for  a 
malicious  prosecution  or  for  an  abuse  of  process,  if  he 
has  acted  upon  probable  cause,  and  if  the  entire  prose- 
cution has  been  conducted  by  lawful  methods  and 
within  the  prescribed  lines  of  procedure. 

Abuse  implies  irregular  and  improper  use,  not  merely 
regular  and  proper  use  with  a  bad  motive. 

In  this  case  it  is  stipulated  that  the  evidence  tended 
to  prove  that  defendant,  for  the  purpose  of  compelling 
plaintiff  to  give  up  claim  to  real  estate,  caused  and 
procured  an  indictment  of  plaintiff;  tended  to  prove 
that  defendant  employed  counsel  to  assist  the  State's 
attorney  in  procuring  and  prosecuting  indictment; 
and  tended  to  prove  that  defendant  agreed  that  if  plain- 
tiff would  dismiss  his  suit  in  relation  to  real  estate,  he, 
defendant,   would  cause  indictment  to  be  dismissed, 
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and  that  plaintiff  did  dismiss  his  said  suit  in  relation  to 
the  real  .estate. 

The  procuring  of  the  indictment  upon  probable  cause, 
even  though  with  the  motives  thus  shown,  is  not  action- 
able. Neither  does  the  employing  of  counsel  make 
defendant  liable,  the  probable  cause  still  continuing. 
The  only  improper  use,  therefore,  if  it  be  a  use,  of  the 
process,  which  the  evidence  tends  to  prove,  consists  of 
the  promise  of  defendant  that  if  plaintiff  would  dismiss 
his  suit  in  relation  to  the  real  estate,  defendant  would 
then  cause  the  dismissal  of  the  indictment.  This 
promise  to  do  something,  which  the  defendant  was 
presumably  powerless  to  effect,  and  which  he  did  not 
in  fact  effect,  is  the  sole  possible  ground  of  the  action. 

In  their  relation  to  this  issue,  we  examine  the  instruc- 
tions. It  is  complained  that  the  court  erred  in  giving 
the  second,  sixth,  eighth,  ninth,  twelfth  and  thirteenth 
instructions  for  defendant.  Both  plaintiff  and  defend- 
ant tendered  instructions  upon  the  theory  of  a  suit  for 
malicious  prosecution,  with  the  dement  of  want  of 
probable  cause  omitted.  Neither  asked  for  any  in- 
struction upon  the  theory  of  an  action  for  abuse  of 
process,  unless  it  be  by  one  instruction,  among  eight, 
offered  by  plaintiff  in  error,  and  abandoned  by  him  in 
his  brief  here.  Thus  leaving  out  the  element  of  want 
of  probable  cause  does  not  change  a  suit  for  malicious 
prosecution  into  a  suit  for  abuse  of  process. 

The  instructions  go  to  the  motive  in  procuring  the 
indictment,  not  to  a  subsequent  improper  use  of  it. 
Hence,  neither  party  can  now  be  heard  to  complain  of 
what  they  did  and  invited  the  other  to  do.  The  in- 
structions offered  by  plaintiff  called  for  such  as  were 
offered  by  defendant. 

The  second,  sixth,  eighth,  ninth,  twelfth  and  thir- 
teenth instructions  given  for  defendant,  all  related  to 
the  motive  of  defendant  in  procuring  the  indictment. 
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as  did  the  instructions  offered  by  plaintiff  and  given  by 
the  court. 

The  errors  assigned  for  refusal  of  instructions  for  the 
plaintiff,  are,  except  as  to  the  second  thereof,  not  ar- 
gued, and  hence  are  treated  as  abandoned  by  brief  of 
plaintiff  in  error.  The  second  instruction  was  properly 
refused,  for  it  told  the  jury,  in  effect,  that  one  might 
be  liable  for  a  malicious  prosecution,  though  acting 
upon  probable  cause. 

Evidence  was  admitted,  over  the  objection  of  plain- 
tiff, tending  to  show  probable  cause  for  the  criminal 
prosecution.  This  evidence  was  incompetent,  as  the 
question  of  probable  cause  was  not  put  in  issue  by  the 
pleadings.  But  both  plaintiff  and  defendant  miscon- 
ceived the  gist  of  the  action.  Plaintiff  introduced  evi- 
dence tending  to  prove  that  defendant,  with  improper 
motives,  procured  plaintiff  to  be  indicted.  He  can  not 
now  be  heard  to  complain  that  defendant  met  him  upon 
this  false  issue,  which  he  had  raised  by  the  evidence 
presented. 

It  is  complained  that  the  general  verdict  was  accepted 
by  the  court  without  requiring  the  jury  to  answer  as  to 
the  special  findings.  But  special  findings  were  re- 
quested only  by  defendant  in  error,  who  withdrew  the 
request,  and  by  the  court,  who  could  at  any  time  with- 
draw that  which  he  had  submitted  of  his  own  motion. 
Plaintiff  in  error  asked  for  no  special  findings,  and  can 
not  now  complain  that  none  were  made. 

The  control  of  the  jury  as  to  length  of  time  for  de- 
liberation was  a  matter  within  the  sound  discretion  of 
the  trial  court,  and  we  can  not  say  that  such  discretion 
was  abused. 

Upon  the  whole  record,  and  after  careful  examina- 
tion, we  are  of  opinion  that  the  verdict  and  judgment 
in  this  case  should  not  be  disturbed. 

The  judgment  is  affirmed. 
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Isidore  and  Benjamin  Weil  t.  Charles  Hart. 


• 


County  Ck)nBTS — Pwaer  to  Modify  Decrees  After  ike  Term, — ^While  pro- 
ceedings in  insolvenoy  are  pending,  the  County  Court  has  such  equity 
jurisdiction  as  to  enable  it  to  modify  or  vacate  a  final  order,  judgment  or 
decree  therein,,  after  the  term,  on  the  ground  of  fraud  or  mistake,  the 
same  as  a  court  of  chancery,  under  its  general  powers,  without  any  formal 
bill  or  petition,  but  it  can  not  do  so  without  some  ground  therefor. 

Insolyency  Proceedings.  Error  to  the  County  Court  of  Cook  County; 
the  Hon.  Obrin  N.  Carter,  Judge,  prosiding.  Heard  in  this  court  at  the 
October  term,  1897.  Reversed  and  remanded.  Opinion  filed  February 
14,  1898. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  plain- 
tiffs in  error. 

Contended  that  when  a  claim  is  allowed  or  exceptions 
thereto  prevail,  the  matter  becomes  a  finality  at  the 
end  of  the  term,  and  there  is  no  decision  which  says  to 
the  contrary.  It  is  true  that  in  various  cases,  such  as 
Shepard  v.  Speer,  41  111.  App.  211;  Templeton  v. 
Bender,  59  111.  App.  327;  Mowatt  v.  Cole,  59  111.  App. 
345,  the  Appellate  Court  for  the  First  District  held  cer-^ 
tain  orders  to  be  administrative,  but  in  Stettauer  v. 
Chicago  Title  &  Trust  Company,  62  111.  App.  31,  the 
court  properly  distinguishes  the  cases. 

In  Mowatt  v.  Cole,  59  111.  App.  345,  the  question 
involved  an  order  to  pay  rent,  made  in  November. 
Another  order  was  entered  in  December,  without  any 
consideration  of  the  merits,  under  the  belief  that  such 
an  order  was  binding  upon  the  court.  This  was  purely 
an  administrative  matter. 

In  Templeton  v.  Bender,  59  111.  App.  327,  the  parties 
had  agreed  to  turn  over  certain  property  to  the  assignee, 
and  under  the  case  of  Hanford  Oil  Co.  v.  First  Nat. 
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Bank,  126  III.  584,  the  order  was  not  binding  upon 
creditors,  and  could  be  opened;  but,  in  Schlink  v. 
Maxton,  153  111.  447,  it  was  held  that  the  county  court, 
in  the  matter  of  estates,  has  jurisdiction  at  a  subse- 
quent term  to  vacate  an  order  allowing  a  claim,  if  mis- 
take or  fraud  has  intervened,  but  not  otherwise.  The 
court  can  not  open  a  claim  because  it  has  made  a 
judicial  mistake.  What  is  meant  by  ''mistake''  is  mis- 
take in  the  facts,  not  mistake  of  law.  A  mistake  of 
law  can  only  be  corrected  by  an  appeal  or  writ  of  error. 
Shepard  v.  Speer,  41  111.  App.  211;  140  111.  238. 

Collins  &  Fletcher,  attorneys  for  defendant  in 
error. 

Until  the  final  order  of  distribution  is  entered  in  an 
insolvency  proceeding  in  the  county  court  any  former 
order  or  action  of  the  court  may  be  repented.  The 
rule  that  orders  of  a  court  of  record  can  not  be  vacated 
after  the  term  is  passed  does  not  apply  to  orders  made 
by  the  county  court  in  the  administration  of  the  estate 
of  an  insolvent.  Mo  watt  v.  Cole,  59  111.  App.  345; 
Shepard  v.  Speer,  41  111.  App.  212;  Templeton  v. 
Bender,  59  111.  App.  327;  Candlish,  Voluntary  Assign- 
ments, Sec.  256;  Stettauer  v.  C.  T.-&  T.  Co.,  62  111. 
App.  31;  Schlink  v.  Maxton,  48  111.  App.  471;  15  Am. 
andEng.  Ency.  of  Law,  628;  Webster  v.  Judah,  27 
111.  App.  294;  Atlas  Nat.  Bank  v.  More,  152  111.  528; 
Union  Trust  v.  Trumbull,  137  111.  158. 

The  separate  docketing,  numbering  and  entitling  of 
an  exception  to  a  claim  filed  in  an  insolvency  proceeding 
in  the  county  court  does  not  take  such  claim  out  of 
that  equitable  proceeding  and  make  it  an  independent 
action  at  law,  in  which  orders  after  term  time  can  not 
be  vacated.  Shepard  v.  Speer,  41  111.  App.  211 ;  Cran- 
dall  V.  Carey-Lombard  Lumber  Co.,  164  111.  474;  2 
Starr  &  Curtis,  p.  1921. 
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Mb.  Justice  Seabs  delivebed  the  opinion  op  the 

COUET. 

On  February  23,  1897,  the  county  court  entered  an 
order  in  re  Howe  and  Bodenschatz,  insolvents,  disal- 
lowing the  claim  of  Charles  Hart.  ■  Afterward,  and  at 
a  subsequent  term  of  said  court,  on  September  15, 
1897,  an  order  was  entered  vacating  and  setting  aside 
the  former  order,  and  allowing  the  said  claim. 

The  only  question  presented  upon  this  writ  of  error 
is  as  to  the  power  of  the  county  court,  after  the  term 
had  passed,  at  which  the  first  order  disallowing  the 
claim  was  entered,  to  then,  at  a  subsequent  term,  set 
such  order  aside  and  enter  an  order  allowing  the 
claim. 

It  can  not  be  doubted  that  a  county  court,  while  an 
insolvency  proceeding  is  still  pending,  has  such  equita- 
ble jurisdiction  as  to  enable  it  to  modify  or  vacate  its 
own  order,  judgment  or  decree  therein,  after  the  term, 
on  the  ground  of  fraud  or  mistake,— j^st  as  a  court  of 
chancery,  under  its  general  powers,  might  correct  or 
vacate  a  judgment  or  decree  of  a  past  term  on  such 
grounds.     Schlink  v.  Maxton,  48  111.  App.  471. 

And  the  county  court  in  such  case  may  enter  an 
order  to  such  effect  and  for  such  purpose,  upon  such 
grounds  shown,  without  any  formal  bill  or  petition. 
Schlink  v.  Maxton,  153  111.  447. 

But  it  could  hardly  be  contended  that  a  county 
court,  because  it  may  exercise  such  limited  equitable 
jurisdiction,  is  therefore  vested  with  any  greater 
powers  in  this  behalf  than  a  court  of  general  equity 
jurisdiction.  A  court  of  chancery  could  not  make 
such  correcting  or  vacating  decree,  to  modify  or  set 
aside  a  final  order,  after  the  term,  without  some  ground 
therefor.     Neither  can  the  county  court. 

There  is  no  showing  here  of  any  fraud  or  mistake  in 
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the  entering  of  the  original  judgment,  which  would 
warrant  either  a  court  of  chancery  or  the  county  court, 
exercising  its  limited  equitable  powers,  in  disturbing 
the  same.  On  the  contrary,  it  is  certified  by  the  bill  of 
exceptions  that  '*no  evidence  was  heard  upon  the 
hearing  of  said  motion;  that  the  court  treated  the 
order  of  February  23,  1897,  as  one  incident  to  the 
insolvency  proceeding,  No.  15206,  and  made  in  the  due 
course  of  administration  of  said  estate,  and  not  as  a 
final  order  in  the  above  entitled  proceeding,  and  there- 
fore sustained  said  motion  to  vacate  said  order  of 
February  23,  1897,  and  now  allows  said  claim  to  be 
paid  in  due  course  of  administration.'' 

The  decisions  relied  upon  by  defendant  in  error  go 
to  the  effect  that  for  the  proper  distribution-  of  the 
funds  of  the  insolvent,  the  court  may  make  such 
orders  of  distribution  from  time  to  time,  and  from 
term  to  term,  as  may  be  necessary  thereto,  even 
though  the  order  of  a  subsequent  term  shall  operate  to 
divert  the  assets  from  a  payment  ordered  at  a  prior 
term.  This  proposition,  however,  applies  to  the  dis- 
tribution of  the  assets,  and  in  no  way  governs  here. 

Without  reference  to  the  final  distribution  of  the 
insolvents'  assets  in  payment  of  the  various  claims 
allowed,  the  adjudication  upon  a  claim  as  to  its  validity 
allowing  or  disallowing  it,  is  something  other  than  a 
matter  of  distribution  of  the  funds,  and  such  adjudi- 
cation as  a  final  order,  after  the  term  is  passed,  can 
not  be  vacated  by  the  court  without  such  showing  of 
grounds  therefor  as  would  warrant  a  court  of  equity  in 
thus  reviewing  and  revising. 

The  judgment  of  the  county  court  is  reversed  and 
the  cause  remanded. 
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West  Chicago  8t.  B.  B.  Co.  y.  Mary  E.  Wheeler. 

Verdiots — Excessive  Damages — Bemittitur — Duty  of  2Wa{  Judge, — It  is 
the  duty  of  the  trial  judge  if  he  deems  a  verdiot  excessive  either  to  insist 
upon  a  remittitur  of  the  excess  or  if  the  verdict  is  so  far  excessive  as  to 
indicate  that  it  is  the  result  of  such  passion  and  prejudice  on  the  part  of 
the  jury  as  should  discredit  the  whole  verdiot,  than  to  set  it  aside  and 
grant  a  new  trial. 

Trespass  on  the  case^  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  James  Gk)QOiN,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1897.  Be  versed  and  remanded.  Opin- 
ion filed  February  14,  1898. 

Alexandeb  Sullivan,  attorney  for  appellant.  Ed- 
WABD  J.  MoAbdle,  of  counsel. 

A.  B.  Chilcoat,  Theodobe  Case  and  W.  P.  Black, 
attorneys  for  appellee. 

Mb.  Justice  Seabs  delivebed  the  opinion  of  the 

COUBT. 

• 

Appellee  brought  suit  to  recover  damages  for  personal 
injuries  claimed  to  have  resulted  from  negligence  of 
appellant.  Upon  trial  a  verdict  was  rendered  for 
$20,000,  upon  which  judgment  was  entered.  The  trial 
judge  certifies  a  record  to  us  which  discloses  that  in 
overruling  the  motion  for  a  new  trial  he  said:  '*I  think 
the  verdict  is  excessive,  but  I  do  not  think  that  I  ought 
to  interfere  with  what  the  jury  did.  I  think  I  inter- 
fered less  in  the  trial  of  this  case  than  in  any  case  that 
was  ever  tried  before  me.  The  Appellate  Court  has 
arrogated  to  itself  the  right  to  interfere  with  verdicts 
and  to  rectify  them.  I  will  let  the  verdict  go  to  that 
court.'' 
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Considering  only  the  testimony  of  appellee  and  her 
physician,  it  appears  that  her  injuries  were  as  follows: 
Appellee  testified:  "When  I  reached  home  I  was 
helped  in  the  house  and  had  to  be  undressed  and  put  to 
bed ;  I  remained  in  bed  about  five  weeks  without  get- 
ting up ;  I  experienced  excruciating  pains  in  the  small 
of  my  back  and  in  my  head  at  this  time,  and  the  pain 
extends  up  my  back  and  down  the  right  side.  I  stayed 
in  bed,  in  consequence  of  those  injuries,  five  weeks  at 
the  time,  and  then  I  was  able  to  be  up  a  part  of  the 
day,  and  then  have  to  go  back  to  bed  again.  I  was  not 
able  to  be  around  the  full  day  for  months.  Since  July, 
1894,  I  have  been  in  bed  part  of  the  time,  not  able  to  do 
any  work  at  all  without  suffering  a  great  deal  of  pain ; 
those  pains  which  I  suffer  from  are  in  my  back  and  in  my 
right  side,  in  the  abdomen — the  right  ovary ;  I  never  had 
any  trouble  with  my  ovary  prior  to  this  accident ;  my 
health  was  very  good  before  this  accident ;  my  afflictions 
since  this  accident  have  effected  me  so  that  I  can  not 
get  around  without  suffering  a  great  deal  of  pain  both 
in  my  ovary  and  in  my  back,  and  if  I  am  on  my  feet  at 
all  I  limp,  and  I  have  to  go  to  bed  after  being  up  part 
of  the  day — have  to  go  to  bed  and  stay  there  sometimes 
two  or  three  days  at  a  time,  and  it  has  affected  my 
nerves  so  that  I  am  very  melancholy;  my  menstruation 
is  very  irregular;  before  that  it  had  been  very  regular. '' 

Her  physician  testified:  ''There  seems  to  be  a  hy- 
peraemia,  what  we  call  congestion  or  inflammation,  a 
chronic  inflammation  of  that  right  ovary.  That  condi- 
tion can  probably  be  cured  in  a  great  many  years,  and 
it  may  lead  to  final  degeneration  of  the  ovaries,  cystic 
degeneration,  which  may  require  its  removal.  The  re- 
moval of  the  ovary  is  apt  to  induce  sterility.''  Upon 
cross-examination  this  witness  stated  that  he  had,  about 
two  months  after  the  injuries  to  appellee,  signed  a 
statement,  which  is  in  part  as  follows: 

Vol.  LXXin  24 
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''In  the  case  of  Mary  E.  Wheeler,  injured  on  April 
9,  1894,  we  are  satisfied  that  she  is  fully  recovered. 
Patient  is  able  to  be  about  and  attend  to  her  ordinary 
duties  as  usual.  Doctor  Shoch  has  discharged  the  case 
from  any  further  treatment.'' 

From  this  evidence  we  think  it  clear  that  the  verdict 
is  excessive,  and  were  we  not  led  to  this  conclusion  by 
the  evidence,  as  we  read  it,  we  certainly  would  be  led 
to  the  same  conclusion  by  the  certificate  of  the  trial 
judge,  who  saw  the  appellee  and  the  witnesses,  upon 
the  trial,  and  was  therefore  better  able  than  any  court 
of  review  to  measure  the  evidence  upon  this  issue.  It 
was  the  duty  of  the  trial  judge,  if  he  deemed  the  ver- 
dict excessive,  either  to  insist  upon  a  remittitur  of  ex- 
cess, or,  if  the  verdict  was  so  far  excessive  as  to  indicate 
such  passion  or  prejudice  on  the  "part  of  the  jury  as 
should  discredit  the  whole  verdict,  then  to  grant  a  new 
trial. 

Doubtless  this  court  may,  in  proper  cases,  require  a 
remittitur  to  cure  an  excessive  verdict  (Sec.  82,  Prac- 
tice Act).  But  in  a  case  where  the  verdict  seems  so 
largely  excessive,  and  where  we  are  informed  by  the 
record  merely  that  the  trial  judge  so  viewed  it,  without 
any  suggestion  as  to  how  much  it  was,  in  his  judgment, 
in  excess  of  what  the  evidence  would  warrant,  we  de- 
cline to  attempt  a  discharge  of  his  duty  in  correcting 
such  verdict  by  requiring  a  remittitur. 

The  judgment  is  reversed  and  the  cause  remanded. 


FiBST  District — Octobeb  Term,  1897.        371 


Eraft  ▼.  Starin. 


Charles  3.  F.  Kraft  y.  Wmiam  A.  Starin. 

1.  8SALXD  Instbitmemts — Not  to  be  Changed  by  Parol, — A  sealed  execu- 
tory contract  can  not  be  altered,  changed  or  modified  by  parol  agreement. 

2.  Same — Waiver  of  Conditione. —  The  provisions  of  an  instrument 
under  seal  can  not  be  waived  by  a  parol  agreement. 

3.  Samb — Equitable  Estoppel. — The  doctrine  of  equitable  estoppel 
can  not  be  applied  at  law  to  enforce  a  change  in  a  sealed  executory  con- 
tract by  parol. 

Assampsit^  to  recover  damages  for  breach  of  a  contract  to  convey 
land.  Error  to  the  Superior  Court  of  Cook  County ;  the  Hon.  Philip  Stein, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897.  Be- 
▼ersed.    Opinion  filed  February  14,  1898. 

Haley  &  O'Donnel,  attorneys  for  plaintiff  in  error. 

A  parol  agreement  to  accept  a  less  amount  than  that 
provided  by  the  terms  of  a  sealed  instrument  may  be 
repudiated  at  any  time  before  it  is  fully  executed.  Mc- 
Kenzie  et  al.  v.  Harrison  et  al.,  8  L.  E.  A.  257. 

A  verbal  promise  by  a  tenant  to  pay  rent  in  a  differ- 
ent manner  from  that  fixed  by  the  terms  of  a  written 
lease  is  void.  Hasbrouck  v.  Winkler,  48  N.  J.  L.  431. 
Nightingale  v.  MeGrinnis,  5  Vroom  (N.  J.),  461;  Con- 
over  V.  Stillwell,  5  Vroom  (N.  J.),  54. 

It  is  a  well  settled  rule  of  the  common  law,  that  an 
executory  contract  under  seal  can  not  be  modified  or 
varied  by  a  parol  agreement. 

An  executory  agreement  in  writing  without  any  new 
consideration  to  reduce  the  rents  secured  to  be  paid  by 
a  lease  is  a  mere  nudum  pactum  and  not  binding  on 
the  lessor.  This  is  the  rule  where  the  instrument  is  of 
such  a  nature  as  is  not  required  by  law  to  be  under 
seal,  and  the  contract  modifying  the  same  is  in  writ- 
ing. Loach  V.  Farnum,  90  111.  368.  Chapman  v.  Mc- 
Grew,  20  111.  101. 

An  executory  contract  under  seal  can  not  be  changed 
by  a  parol  agreement.     Barnett  v.  Barnes,  73  111.  216. 
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Whatever  departures  may  have  been  made  from  the 
above  rule  in  other  States,  it  is  well  settled  in  Illinois 
that  a  contract  under  seal  whether  of  such  a  nature  as 
to  require  a  seal  or  not,  can  not  be  varied  or  modified 
by  a  parol  contract  as  long  as  it  remains  executory.  I. 
C.  R.  R.  Co.  V.  B.  &  O.  R.  R.  Co.,  23  111.  App.  531; 
B.  &  0.  R.  R.  V.  I.  C.  R.  R.,  137  111.  9. 

A  new  and  additional  agreement,  whether  it  be  a 
substitute  for  the  old,  or  in  addition  to  or  beyond  it, 
must  be  upon  a  new  consideration.  Equitable  Life 
Ass'n  V.  Smith,  25  111.  App.  471. 

The  long  line  of  authorities  expressing  the  rule 
that  a  contract  under  seal  can  not  be  modified  by  a 
parol  agreement  are  cited  with  approval  by  our  Supreme 
Court  in  its  latest  decisions  upon  that  subject.  Street 
R.  R.  Co.  V.  Morrison,  Etc.,  Co.,  160111.  288;  Leavitt 
V.  Stern,  159  111.  526. 

Williams,  Holt  &  Wheeleb,  attorneys  for  defend- 
ant  in  error. 

Contended  that  in  Illinois  parol  evidence  is  admissi- 
ble to  show  a  variation  or  modification  of  an  executory 
contract  under  seal,  by  an  executed  parol  agreement. 
Worrell  v.  Forsyth,  141  111.  22  (1892);  Moses  v. 
Loomis,  156  111.  392  (1895);  Leavitt  v.  Stern,  159  111. 
526,  p.  532;  Longfellow  v.  Moore,  102  111.  289;  Loach 
V.  Farnum,  90  111.  368,  p.  370;  Cooke  v.  Murphy,  70 
111.  96;  White  V.  Walker,  31  111.  422;  Baker  v.  Pratt, 
15  111.  568;  Williams  v.  Vanderbilt,  145  lU.  238;  Dills 
V.  Stobie,  81  111.  202;  Davis  v.  People,  6  111.  409; 
Ryan  v.  Kirchberg,  17  111.  App.  132;  Baker  v.  White- 
side, Breese,  174. 

The  same  doctrine  is  well  established  at  common 
law.  United  States  Supreme  Court:  Canal  Co.  v. 
Ray,  101  U.  S.  522,  527.     New  York:     McKenzie  v. 
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Harrison,  120  N.  Y.  260;  Fleming  v.  Gilbert,  3  Johns. 
528;  Dearborn  v.  Cross,  7Cowen,  48.  Massachusetts: 
Munroe  v.  Perkins,  9  Pick.  298;  Hastings  v.  Lovejoy, 
140  Mass.  261 ;  Mill,  D.  F.  v.  Hovey,  21  Pick.  417. 
Alabama:  Deshazo  v.  Lewis,  5  Stew,  and  Port.  91. 
Pennsylvania:  LeFevre  v.  LeFevre,  4  Serg.  andR. 
241,245;  McGrann  v.  N.  L.  R.  R.,  29  Pa.  St.  82. 
England:  Hotham  v.  E.  I.  Co.,  1  T.  R.  638;  Webster 
V.  Bannister,  Doug.  393;  Jones  v.  Barkley,  Doug. 
684;  Ratcliff  v.  Pemberton,  1  Esp.  35;  1  Greenl.  Ev., 
Sec.  303;  2  Phill.  Ev.  (5  Am.  Ed.  star  pp.)  692,  694, 
note  505. 

Rights  arising  under  sealed  instruments  may  be 
waived  by  parol.  Moses  v.  Loomis,  156  111.  392,  395 ; 
Canal  Co.  v.  Ray,  101  U.  S.  522,  527;  1  (Jreenl.  Ev. 
Sec.  303 ;  Fleming  v.  Gilbert,  3  Johns.  528. 

The  legal  import  of  a  sealed  instrument  can  not  be 
varied  by  parol,  but  other  facts  recited  in  them  may 
be.     Kimball  v.  Walker,  30  111.  511. 

Any  party  has  a  right  to  waive  a  strict  compliance 
with  the  terms  of  the  contract.  Vroman  v.  Darrow, 
40  111.  171;  Defenbaugh  v.  Weaver,  87  111.  132;  Fisher 
V.  Smith,  48  111.  184. 

Were  no  consideration  present,  this  waiver  having 
been  acted  upon,  estoppel  arises,  and  no  consideration 
is  necessary.  Worrell  v.  Forsyth,  141  111.  22,  30; 
White  V.  Walker,  31  111.  422,  437;  McKenzie  v.  Har- 
rison, 120  N.  Y.  260,  264;  Moses  v.  Loomis,  156111. 
392. 

Mb.  Justice  Seabs  delistebed  the  opinion  of  the 

COUBT. 

Plaintiff  in  error,  on  December  15,  1890,  gave 
defendant  in  error  an  option  in  writing,  and  under  seal, 
for  the  purchase,  within  a  certain  time,  at  a  fixed  price 
per  acre,  of  the  fractional  one-half  of  a  fractional 
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quarter  section  of  land.  It  was  provided  by  the  terms 
of  the  option  that  the  tract,  estimated  to  contain  forty- 
five  acres,  should  be  surveyed  to  determine  its  precise 
quantity.  The  provision  was  as  follows:  ''The  pre- 
cise quantity  of  land  in  said  estimated  tract  to  be  ascer- 
tained by  an  accurate  survey  of  the  same,  the  expense 
of  said  survey  to  be  borne  by  the  said  Wm.  A.  Starin.'' 
The  purchase  price  was  named  as  $325  per  acre;  and 
the  time  limited  within  which  the  offer  might  be  ac- 
cepted by  defendant  in  error  was  until  the  first  day  of 
March  following  the  date  of  the  writing. 

Neither  of  the  parties  had  any  survey  made  prior  to 
the  first  day  of  March,  and  hence  there  was  no  offer 
by  defendant  in  error  to  comply  with  the  terms  of  the 
option  as  based  upon  any  ascertainment  of  the  number 
of  acres  by  such  a  survey.  But  on  February  26,  pre- 
ceding the  first  of  March  named,  defendant  in  error 
undertook  to  accept  the  offer  which  was  contained  in 
the  option,  by  making  a  tender  upon  the  basis  of  an 
acreage  of  forty-five  acres  only.  This  was  refused  by 
plaintiff  in  error. 

This  suit  was  brought  by  defendant  in  error  for  a 
breach  of  the  contract.  Upon  the  trial,  defendant  in 
error  testified  that  there  had  been  an  oral  modification 
of  the  option  agreed  upon  by  the  parties  in  the  month 
of  January  preceding  the  expiration  of  the  option,  by 
which  it  was  agreed  to  accept,  in  lieu  of  an  ascertain- 
ment by  survey,  a  fixed  estimate  of  forty-five  acres  as 
the  contents  of  the  tract. 

Plaintiff  in  error  testified  that  no  such  oral  agree- 
ment was  made. 

The  testimony  of  defendant  in  error  upon  a  former 
trial,  involving  a  specific  performance  of  this  same 
agreement,  was  not  consistent  with  his  testimony  in 
this  behalf,  as  here  given,  and  was  calculated  to  sup- 
port the  testimony  of  plaintiff  in  error. 
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A  survey  made  some  years  later  and  before  the  trial,- 
showed  the  tract  to  contain  more  than  fifty  acres. 

Upon  the  trial,  the  jury  found  the  issues  for  defend- 
ant in  error,  plaintiff  below. 

The  question  of  law  presented,  the  determination  of 
which,  as  we  think,  disposes  of  the  case  here,  is  as  to 
whether  this  instrument  under  seal,  could  be  modified 
by  parol  so  as  to  change  it  from  an  undertaking  to  sell 
a  number  of  acres,  to  be  ascertained  by  survey,  at  $325 
per  acre,  into  an  undertaking  to  sell  the  fractional  one- 
half  of  the  fractional  one-fourth  section  at  a  price  equal 
to  forty-five  times  $325,  irrespective  of  actual  acreage. 

We  think  it  clear,  that  under  the  rule  obtaining  in 
this  State,  no  such  modification  of  a  sealed  executory 
contract  could  be  effected  by  parol.  The  common  law 
rule  as  to  the  respect  and  weight  to  be  accorded  an  in- 
strument under  seal,  is  very  differently  applied  in  dif- 
ferent States.  In  some  jurisdictions,  a  sealed  instru- 
ment has  come  to  be  measured  very  much  as  any  con- 
tract in  writing,  and  hence  is  subjected  there  to  no 
especial  qualification  as  to  its  modification  by  parol. 
Not  so,  however,  in  this  State.  Among  the  latest  ex- 
pressions of  our  Supreme  Court  upon  this  subject  is 
the  language  of  the  decision  in  Alschuler  v.  Schiff,  164 
HI.  298,  wherein  the  court  say:  * 'There  can  no  longer 
be  any  contention  in  this  State  over  the  general  rule 
*  *  *  that  a  sealed  executory  contract  can  not  be 
altered,  changed  or  modified  by  parol  agreement.  This 
rule  of  the  common  law  has  been  adopted  by  this  court 
and  consistently  followed  in  a  long  line  of  unbroken' 
authorities.  *  *  *  In  all  the  cases  aboved  cited, 
and  in  other  similar  authorities  of  this  court,  it  will  be 
found  that  it  has  been  held  an  executory  contract  under 
seal  can  not  continue  to  remain  in  force  with  one  ele- 
ment or  provision  altered  or  changed  by  an  oral  agree- 
ment.    When  such  a  contact  is  to  be  considered  and 
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its  enforcement  sought,  the  court  will  not  go  beyond 
the  instrument  to  inquire  whether  any  of  its  terms  have 
been  changed  by  oral  agreement,"  citing:  Chapman  v. 
McGrew,  20  111.  101 ;  Hume  Bros.  v.  Taylor,  63  Id.  43 ; 
Barnett  V.  Barnes,  73  Id.  216;  Loach  v.  Farnum,  90 
Id.  368. 

It  can  not  be  maintained,  as  is  argued  by  counsel, 
that  the  parol  agreement  to  substitute  the  fixed  amount 
of  forty-five  acres  for  the,  actual  amount  to  be  ascer- 
tained by  survey,  was  an  executed  parol  agreement. 
The  entire  agreement,  which  is  set  up  by  defendant  in 
error  as  the  basis  of  his  suit,  is  partly  under  seal  and 
partly  by  parol,  and  altogether  executory ;  and  that  it 
has  never  been  executed,  either  as  to  the  provisions 
under  seal  or  the  provision  by  parol,  is  determined  by 
the  fact  that  a  tender  of  performance  in  accordance 
with  the  parol  provision  on  the  one  side,  and  a  refusal 
to  so  perform  on  the  other,  constitute  the  grounds  of 
the  suit. 

But  it  is  contended  by  counsel  for  defendant  in  error 
that  where  by  parol  a  condition  of  a  sealed  instrument 
is  waived,  and  the  parties  act,  or  fail  to  act,  because  of 
such  waiver,  the  doctrine  of  estoppel  will  preclude  a 
denial  of  the  effect  of  the  parol  agreement,  and  in  sup- 
port of  this  contention  they  cite  White  v.  Walker,  31 
111.422;  Vroman  v.  Darrow,  40  Id.  171;  Fisher  v. 
Smith,  48  Id.  184;  Defenbaugh  v.  Weaver,  87  Id.  132; 
Worrell  v.  Forsyth,  141  Id.  22 ;  Moses  v.  Loomis,  156 
Id.  392. 

In  Worrell  v.  Forsyth,  the  parol  agreement  had  been 
fully  executed.  In  each  of  the  other  cases  it  will  be 
found,  upon  examination,  that  the  facts  constituted  a 
waiver  of  the  terms  or  conditions  in  question,  which 
waiver  was  in  the  nature  of  a  release,  surrender  or  dis- 
charge, and  hence  would  come  under  the   rule  here 
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obtaining,  that  a  contract  under  seal  may  be  released, 
surrendered  or  discharged  by  matters  in  pais.  No  one 
of  these  decisions  announces  that  any  such  parol  waiver 
of  a  condition  could  operate  to  introduce  any  new  ele- 
ment into  the  sealed  contract,  so  that  thereby  a  new 
executory  contract  would  be  created,  which  would 
depend  partly  upon  the  conditions  under  seal  and 
partly  upon  the  conditions  by  parol,  for  its  enforce- 
ment. Whether  the  contention  of  counsel  be  presented 
as  a  proposition  that  waiver  by  parol  may  be  effected, 
where  the  waiver  amounts  to  release  or  discharge  only, 
or  as  invoking  the  doctrine  of  equitable  estoppel,  it  is 
in  either  case,  as  we  view  it,  equally  inapplicable  to 
the  facts  here. 

The  attempted  modification  here  can  not  be  treated 
merely  as  an  abrogation,  surrender  or  release  by  parol 
of  a  condition  of  the  sealed  instrument.  There  is  not 
here  the  mere  subtraction  of  an  element  or  condition 
of  the  sealed  contract,  without  changing  its  iraport, 
but  on  the  contrary,  there  is  the  attempted  substitu- 
tion of  new  matter,  which  is  essential  to  sustain  the 
right  of  action. 

The  parol  agreement  must  operate,  if  at  all,  not  only 
to  waive  the  agreement  to  sell  a  number  of  acres  to  be 
ascertained  by  survey,  at  a  fixed  price  per  acre,  but  as 
well  to  substitute  therefor  an  agreement  to  sell  a  larger 
number  of  acres  at  a  smaller  price  per  acre. 

Nor  can  we  concede  that  the  doctrine  of  equitable 
estoppel  may  be  applied  at  law  to  enforce  such  a  change 
by  parol  in  a  sealed  executory  contract. 

We  regard  the  parol  agreement,  sought  to  be  made 
a  part  of  this  executory  contract  under  seal,  as  insuffi- 
cient, if  established,  to  support  this  suit  for  breach  of 
it.  This  determination  disposes  of  all  questions  aris- 
ing on  this  writ  of  error. 

The  judgment  is  reversed. 
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Calyln  F.  Taylor  and  Miniiie  Bnth  Taylor  t.  Henry  D. 

Coghlan. 

Praotioe — Setting  Aside  Defaults. — ^When  a  defendant  is  not  properly  in 
default  through  his  own  failure,  but  because  of  a  mistake  or  oversight  on 
the  part  of  the  court  in  defaulting  him,  he  can  not  be  required  to  disclose 
his  defense  in  order  to  have  the  default  set  aside. 

In  Equity^  bill  for  relief.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuiay,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1897.  Reversed  and  remanded.  Opinion  filed  February 
14,  1898. 

Robert  E.  Pendarvis,  attorney  for  plaintiflb  in  error. 

O'DoNNELL  &  Coghlan,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

Bill  of  complaint  was  filed  in  this  cause  in  the  Circuit 
Court  on  March  25,  1897.  Summons  was  served  upon 
plaintiffs  in  error  on  April  8,  1897.  Upon  April  21, 
1897,  solicitor  for  plaintiffs  in  error  filed  their  appear- 
ance in  said  cause.  Under  the  rules  of  the  Circuit 
Court,  appearing  from  the  record,  they  were  then  en- 
titled to  twenty  days  within  which  to  file  answer,  plea 
or  demurrer,  during  which  period  no  default  as  against 
them  for  want  of  answer,  could  properly  be  entered. 
On  April  21,  1897,  they  were  defaulted,  and  the  bill 
was  afterward,  at  the  May  term,  1897,  taken  as  con- 
fessed against  all  defendants.  Motion  to  set  aside  the 
default  was  made  upon  June  12, 1897,  which  was  of 
said  May  term.  Affidavits  were  presented  in  support 
of  the  motion,  by  which  it  appeared  that  the  appear- 
ance of  plaintiffs  in  error  was  filed  in  the  clerk's  office 
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before  10  o'clock  a.  m.  of  the  twenty-first  day  of  April, 
1897.     The  motion  was  denied. 

It  is  contended  that  the  motion  to  set  aside  the 
default  was  properly  overruled,  because  no  sufficient 
showing  of  a  meritorious  defense  accompanied  such 
motion.  We  do  not  think  tnis  was  necessary.  If  the 
default  had  been  properly  entered,  then  the  party  in 
default,  seeking  to  escape  the  consequences  of  his  own 
failure,  might  well  be  required  to  make  some  showing 
as  to  the  merits  of  his  defense.  But  when  the  defend- 
ant is  not  properly  in  default,  through  his  own  failure, 
but  because  of  a  mistake  or  oversight  on  the  part  of 
the  court  in  defaulting  him  when  he  had  complied  with 
the  rules,  there  can  be  no  reason,  and  we  know  of  no 
authority,  for  requiring  him  to  disclose  his  defense  in 
order  to  have  this  mistake  set  right. 

The  decisions  cited  and  relied  upon  by  defendant  in 
error  are  in  cases  where  the  default  was  regular,  and 
hence  do  not  apply  here. 

The  motion  to  set  aside  the  default  should  be  allowed. 

The  decree  is  reversed  and  the  cause  remanded. 


73    379 

Henry  J.  Reynolds  y.  Leon  Mandel  et  aL  ,^.  ^ 


1.  "PRAcmcK^FiUng  Pleas  Pending  TriaL— Allowing  the  filing  of  a  plea 
daring  the  pendency  of  a  trial  withoat  imposing  conditions  is  a  matter 
within  the  discretion  of  the  ooart. 

2.  Same — Pleas  of  Former  A({judicaU4>n. — Where  some  controlling  fact 
or  question  material  to  the  determination  of  both  the  causes  has  been 
adjudicated  in  the  former  suit  by  a  court  of  competent  jurisdiction,  and 
the  same  fact  or  question  is  again  at  issue  between  the  same  parties,  its 
adjudication  in  the  first  will,  if  properly  presented,  be  conclusive  of  the 
same  question  in  the  later  suit,  irrespective  of  whether  the  cause  of  action 
is  the  same  in  both  suits  or  not. 

Trespass^  guare  elausum  f regit  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term^  1897.    Affirmed.     Opinion  filed  February  14,  18D8. 
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J.  S.  HuEY  and  Frank  J.  Smith,  attorneys  for  appel- 
lant. 

It  is  undoubtedly  the  law  that  a  matter  which  has 
been  so  solemnly  adjudicated  by  a  court  of  competent 
jurisdiction  shall  be  deemed  finally  and  conclusively 
settled  in  any  subsequent  litigation  between  the  same 
parties,  *'but,''  as  is  said  in  Kitson  v.  Farwell,  132  111. 
339,  **neitherthe  judgment  of  a  concurrent  nor  con- 
clusive jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within  their 
jurisdiction,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  the 
judgment.'*  Citing  1  Phillips  on  Evidence,  E.  V.  321, 
and  Greenleaf  on  Evidence,  565. 

Tenney,  MoConnell,  Coffeen  &  Harding,  attorneys 
for  appellees. 

A  point  once  adjudicated  by  a  court  of  competent 
jurisdiction,  however  erroneous  the  adjudication ^  may 
be  relied  upon  as  an  estoppel  in  any  subsequent  col- 
lateral suit  in  the  same  or  any  other  court  at  law,  or  in 
chancery  or  in  admiralty,  when  either  party,  or  the 
privies  of  either  party,  allege  anything  inconsistent 
with  it;  and  this  too,  whether  the  subsequent  suit  is 
upon  the  same  or  a  different  cause  of  action.  Bigelow 
on  Estoppel,  57. 

Where  the  former  adjudication  is  relied  on  as  an 
answer  and  bar  to  the  whole  cause  of  action,  or,  in 
other  words,  where  it  is  claimed  to  be  an  answer  to  all 
the  questions  involved  in  the  subsequent  action,  then 
it  must  appear,  as  claimed  by  defendants  in  error,  that 
the  cause  of  action  and  thing  sought  to  be  recovered 
are  the  same  in  both  suits.  The  former  adjudication, 
in  cases  of  this  class,  is  technically  known  as  an  estop- 
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pel  by  judgment,  and  the  judgment  itself  is  commonly 
characterized  as  a  bar  to  the  action ;  but  where  some 
specific  fact  or  question  has  been  adjudicated  and 
determined  in  a  former  suit,  and  the  same  fact  or  ques- 
tion is  again  put  in  issue  in  a  subsequent  suit  between 
the  same  pai'ties,  its  determination  in  the  former  suit, 
if  properly  presented  and  relied  on,  will  be  held  con- 
elusive  upon  the  parties  in  the  latter  suit,  without 
regard  to  whether  the  cause  of  action  is  the  same  in 
both  suits  or  not.  This  species  of  estoppel  is  known 
to  the  law  as  an  estoppel  by  verdict,  and  is  equally 
available  to  a  plaintiff  in.  support  of  his  action,  when 
the  circumstances  warrant  it,  as  when  offered  by  a 
defendant  as  a  matter  of  defense.  The  estoppel  relied 
on  in  the  present  case  clearly  belongs  to  the  class  last 
considered,  so  it  is  unimportant  whether  the  cause  of 
action  is  the  same  in  both  cases  or  not.  Although 
there  is  the  diversity  in  the  two  classes  of  cases  we 
have  mentioned,  it  is  apprehended  there  is  no  material 
difference  in  the  principles  by  which  they  are  governed. 

Whether  the  adjudication  relied  on  as  an  estoppel 
goes  to  a  single  question,  or  all  the  questions  involved 
in  a  cause,  the  fundamental  principle  upon  which  it  is 
allowed  in  either  case  is,  that  justice  and  public  policy 
alike  demand  that  a  matter,  whether  consisting  of  one 
or  many  questions,  which  has  been  solemnly  adjudi- 
cated by  a  court  of  competent  jurisdiction,  shall  be 
deemed  finally  and  conclusively  settled  in  any  subse- 
quent litigation  between  the  same  parties,  where  the 
same  question  or  questions  arise,  except  where  the  liti- 
gation is  a  direct  proceeding  for  the  purpose  of  revers- 
ing or  setting  aside  such  adjudication.  Tilly  v.  Bridges, 
105  111.  336. 

A  verdict  and  judgment  are  conclusive  of  all  matters 
presupposed  by  the  finding.  A  judgment  rendered 
upon  a  promissory  note  is  as  between  the  parties  to 
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the  record  and  their  privies,  conclusive  as  to  the  valid- 
ity of  the  instrument.  The  efifect  of  a  judgment  as  a 
bar  or  estoppel,  is  that  it  is  a  finality,  not  only  as  to 
every  matter  which  was  offered  and  received  to  sustain 
or  defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  which  might  have  been  offered  for 
that  purpose.  Campbell  v.  Goodall,  8  111.  App.  266; 
Rogers  v.  Higgins  et  al.,  57  111.  244. 

This  doctrine  is  limited  to  matters  necessarily  in- 
volved in  the  litigation,  but  it  is  equally  applicable 
whether  the  point  was,  itself,  the  ultimate  vital  point, 
or  only  incidental,  but  still  necessary  to  the  decision 
of  that  point.  Wright  v.  Griffey,  147  lU.  496;  Att'y 
Gen'l  V.  C.  &  E.  R.  R.  Co.,. 112  111.  520;  Leopold  v. 
Chicago,  150  111.  568. 

Where  the  record  shows  that  the  question  was  liti- 
gated in  the  former  case,  its  mere  production  is  enough, 
and  it  can  not  be  controverted.  So,  too,  if  it  shows 
that  the  former  verdict  could  not  have  been  rendered, 
without  deciding  the  particular  matter.  And  if  the 
declaration  in  the  first  case  shows  that  a  particular 
matter  was  the  ground  of  action  and  the  defendant 
took  issue  on  it,  parol  evidence  is  not  admissible  to 
show  that  a  different  subject  was  litigated  on  the  trial. 
2  Black  on  Judgments,  Sec.  625. 

Mr.  Justice  Sears  delivered  the  opinion  of  the 
Court. 

Appellant,  as  plaintiff  below,  brought  suit  against 
appellee  in  trespass  quare  clausiim  fregit  Among 
other  pleas  appellees  filed,  by  leave  of  court  and  upon 
the  day  of  the  trial,  the  following  plea: 

After  reciting  entiy  and  taking  of  goods  and  sale 
under  provisions  of  a  chattel  mortgage,  as  being  the 
supposed  trespasses  complained  of,  the  plea  proceeds : 
^*And  defendants  further  say,  that  after  said  sale  they 
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brought  suit  against  plaintiflE  in  Circuit  Court  to  recover 
from  him  the  expenses  of  the  custodian  fees,  and  for 
the  care  of  said  property,  from  taking  possession  to 
date  of  sale,  and  for  other  expenses  of  making  said 
sale,  and  for  amount  paid  by  them  for  insuring  said 
property  while  they  had  possession  of  it,  and  to  recover 
the  balance  due  upon  their  said  debt,  in  which  said 
plaintiff  was  served  with  process,  and  appeared  and 
pleaded  the  general  issue  to  the  whole  of  said  declara- 
tion, and  filed  an  affidavit  that  he  had  defense  to 
whole  of  the  demand,  and  also  filed  plea  of  set-oflE  for 
goods,  wares  and  merchandise  claimed  by  him  to  have 
been  returned  to  them;  that  issue  was  joined  upon 
said  pleas,  and  thereupon  defendants  recovered  judg- 
ment against  plaintiff  for  the  causes  of  action  afore- 
said, on  December  23,  1893,  for  $14,234.  That  the 
defense  which  plaintiff  set  up  to  the  claim  of  these 
defendants  in  said  last  mentioned  case,  was  the  alleged 
unlawful  taking  of  said  goods  and  chattels  under  the 
chattel  mortgage ;  and  defendants  say  that  said  judg- 
ment is  in  full  force  and  unsatisfied,  and  not  reversed 
or  set  aside,  and  defendants  are  ready  to  verify,"  etc. 

Appellant  demurred  to  this  plea  by  general  and 
special  demurrer.  Demurrer  was  overruled  and  judg- 
ment for  appellees  followed.  Error  is  assigned  in  that 
the  trial  court  should  not  have  allowed  the  filing  of  the 
plea  in  question  during  the  pendency  of  tie  trial,  and 
without  imposing  conditions  as  to  costs ;  and  in  that 
the  demurrer  should  have  been  sustained  on  the  ground 
of  duplicity  and  on  the  ground  of  the  insufficiency  of 
the  plea  as  a  plea  of  former  adjudication. 

The  order  allowing  the  filing  of  the  plea  without  im- 
posing conditions  was  a  matter  within  the  sound  dis- 
cretion of  the  trial  court,  and  we  can  not  say  that  such 
discretion  was  abused.  It  was  not  claimed  that  appel- 
lant was  taken  by  surprise,  nor  was  there  application 
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by  him  for  a  continuance,  or  for  further  time  in  which 
to  meet  the  defense  under  this  plea.  Great  Western 
Tel.  Co.  V.  Lowenthal,  154  111.  261. 

If  it  be  conceded  that  the  plea  was  obnoxious  upon 
upon  special  demurrer  for  duplicity,  yet  that  ground 
of  objection,  and  the  error  in  that  behalf  assigned, 
must  be  regarded  as  waived  by  appellant  by  his  brief 
here. 

We  think  the  plea  is  sufficient  as  a  plea  of  former 
adjudication.  It  alleges  that  the  entry  and  takins: 
under  the  provisions  of  a  chattel  mortgage,  are  the  sup- 
posed trespass  complained  of,  and  in  effect,  that  such 
entry  and  taking  were  in  issue,  and  were  adjudged  to 
have  been  lawful  in  the  former  suit. 

''Where  some  controlling  fact  or^ question  material  to 
the  determination  of  both  of  the  causes  has  been  adjudi- 
cated in  the  former  suit  by  a  court  of  competent  juris- 
diction, and  the  same  fact  or  'question  is  again  at  issue 
between  the  same  parties,  its  adjudication  in  the  first 
will,  if  properly  presented,  be  conclusive  of  the  same 
question  in  the  later  suit,  irrespective  of  whether  the 
cause  of  action  is  the  same  in  both  suits  or  not.'' 
Wright  V.  Griffey,  147  111.  496.  See,  also,  L.  N.  A.  & 
C.  R'y  Co.  v.. Carson,  169  111.  247;  Allen  v.  Haley, 
Id.  532. 

We  are  of  opinion,  therefore,  that  the  trial  court  did 
not  err  in  overruling  the  general  demurrer. 

The  judgment  is  affirmed. 


Johnson  Chair  Go.  y.  Joseph  Agresto^  Adm'r. 

1.  Master  and  Servant— fFTio  is  the  Master, — He  is  to  be  deemed  the 
master,  who  has  the  supreme  ohoioe,  control  and  direction  of  the  servant 
and  whose  will  the  servant  represents,  not  merely  in  the  ultimate  resnlt 
of  his  work  but  in  all  its  details. 
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2.  Same — Responsibility  of  the  Master. — Unless  the  master  has  the  right 
to  discharge  the  servant  in  case  of  his  misoondaot  or  incapacity  and  em- 
ploy another  in  his  place  he  is  not  responsible  to  third  persons  for  the 
faults  of  the  servant. 

3.  BAiiE— Bight  of  SeUction^The  Basis  of  Besponsihility.—The  right  of 
selection  is  the  basis  of  responsibility  of  the  master  for  the  acts  of  his 
servant.  He  can  not  be  held  responsible  as  master  who  has  no  right  to 
choose  the  servant  from  whom  the  injury  flows. 

4.  Samb — Besponsihility  for  Negligence  of  the  Servant, — In  order  to  ren- 
der the  master  responsible  for  the  negligence  of  the  servant  he  mast  not 
only  have  the  power  to  select  the  servant  but  to  direct  the  mode  of  exe- 
cuting his  work  and  to  control  him  in  his  acts  so  as  to  prevent  injury  to 
others. 

5.  Nuisances — Piling  Lumber  in  Streets. — It  is  not  a  nuisance  to  un- 
load or  temporarily  pile  lumber  in  a  street  adjoining  a  private  owner  for 
building  purposes  until  it  can  be  removed  onto  the  premises. 

6.  Waiver— 0/  an  Instruction  to  Fvnd  for  the  Defendant.^The  de- 
fendant's counsel  moved  the  court  to  instruct  the  jury  to  find  the  defend- 
ant not  guilty  which  the  court  refused  to  do,  and  as  he  afterward  asked 
other  instructions  he  was  held  to  have  waived  his  right  to  insist  on  the 
refusal  of  the  court  to  give  the  instruction  to  And  the  defendant  not 
guilty,  as  error. 

Trespass  on  the  case,  for  negligence  in  causing  the  death  of  Frank 
Agresto.  Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon.  Joseph 
E.  Gabt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1897.    Reversed.     Opinion  filed  February  14,  1898. 

Samuel  Rioholson,  Matson  &  Drake,  attorneys  for 
appellant. 

Arnd  &  Arnd,  attorneys  for  appellee;  Franklin 
B.  HussEY,  of  counsel. 

Mr.  Presiding  Justice  Adams  delivered  the 
opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee and  against  appellant  in  a  suit  brought  by  the 
former  for  negligently  causing  the  death  of  his  intes- 
tate, Frank  Agresto,  a  boy  between  six  and  seven  years 
of  age.  The  suit  was  brought  under  the  statute  for  the 
benefit  of  the  next  of  kin  of  the  deceased. 

Vol.  LXXIU  25 
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The  facts  are  substantially  as  follows:  Appellant's 
factory  is  situated  between  Halsted  and  Green  and 
Phillips  aud  Pratt  streets,  in  the  city  of  Chicago.  Hal- 
sted and  Green  streets  are  north  and  south  streets, 
Halsted  being  the  street  next  east  of  Green.  Phillips 
and  Pratt  streets  are  east  and  west 'streets.  Appellant's 
premises  extend  from  Halsted  street  to  Green  street, 
and,  July  28,  1891,  appellant  was  erecting  a  new  build- 
ing on  the  Halsted  street  side  of  the  premises.  There 
was,  at  that  date,  a  pile  of  lumber  on  the  Green  street 
sidewalk,  opposite  appellant's  premises,  consisting  of 
boards  and  planks  four  or  five  feet  in  height  and  less 
than  twenty  feet  in  length.  Appellant  had  a  contract 
with  the  Ott  Lumber  Company  for  lumber  for  the 
building  which  appellant  was  erecting,  the  lumber  to 
be  delivered  to  appellant  by  the  lumber  company.  On 
the  twenty-eighth  day  of  July,  1891,  the  Ott  Lumber 
Company  sent  one  Charles  Gersch  with  a  wagon  load  of 
lumber  to  appellant's  premises,  to  be  there  delivered. 
The  load  consisted  of  thirty-six  pieces  of  timber,  dimen- 
sions, twelve  inches  by  twelve  inches  and  fourteen  feet 
long.  Gersch  approached  the  building  with  the  load 
from  the  south  on  Green  street,  stopped  and  hitched 
the  team  about  opposite  the  middle  of  appellant's  build- 
ing, and  went  into  the  building  and  saw  appellant's 
foreman,  who  told  him  to  go  to  the  new  building  on 
Halsted  street  and  see  the  carpenter  boss  there,  which 
he  did,  leaving  his  team  on  Green  street.  He  saw  the 
carpenter  boss,  who  came  out  and  told  him  to  turn  his 
team  around  and  come  up  right  alongside  of  the  pile  of 
lumber  on  the  sidewalk,  and  to  put  the  lumber  partly 
on  the  sidewalk  and  partly  on  the  roadway — about  two 
or  three  feet  in  the  roadway.  A  house  was  being 
moved  on  Green  street  about  that  time,  and  the  house 
movers  were  hurrying  Gersch  to  get  out  of  their  way. 
There  were  five  or  six  boys  there,  apparently  watching 
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the  housemoving,  and  a  witness  for  appellee  testified 
that  he  saw  the  driver,  Gersch,  take  a  stake  out,  and 
heard  him  halloo  at  the  boys  to  go  away,  but  he  says 
that  he  could  not  tell  whether  the  deceased  was  one  of 
these  boys. 

fiocco  Caffer,  a  witness  in  behalf  of  appellee,  testified : 
**I  live  at  44  Phillips  street,  working  at  the  barber 
trade.  In  '91  I  lived  in  the  same  block  with  the 
Agresto  family.  It  was  on  the  28th  of  July,  1891.  I 
don't  remember  the  time  of  day.  He  come  over  to  my 
house  and  said,  'Let's  go  over  to  the  house  and  play 
around  there. '  They  were  moving  a  house  in  front  of 
the  Johnson  chair  factory  on  Green  street.  We  sat  on 
the  logs  there.  They  were  piled  about  as  high  as  my 
head;  about  that  high  (indicating  six  feet).  We  went 
to  see  how  the  house  was  moving,  and  sat  on  a  pile  of 
lumber.  There  was  another  little  boy  there.  I  was  in 
the  middle  and  Frank  on  the  side  of  me,  and  a  man 
come  up  with  a  load  of  lumber  and  said  to  us,  *To  go 
off  from  there.'  As  soon  as  we  got  off  he  turned  the 
log  down  and  the  boy  got  killed  under  it,  got  under  it. 
I  think  only  one  timber  fell  on  him.  I  had  my  arms 
spread,  and  it  just  hit  my  little  finger.  I  was  trying  to 
pull  him  out  and  another  man  came,  and  I  run  over  to 
the  house  and  told  the  old  lady  the  boy  was  killed. 
We  jumped  down  between  the  lunaber  pile  and  the 
wagon." 

Martin  Rietz,  a  witness  for  appellee,  testified:  **The 
lumber  that  fell  on  the  boy  fell  off  the  wagon.  •  *  * 
He  wanted  to  get  off  one  and  three  went  off  at  the  same 
time."  The  question,  the  determination  of  which 
must  be  decisive  of  the  case,  is,  was  Gersch,  the  driver, 
in  unloading  the  lumber,  the  servant  of  appellant  or  of 
the.  Ott  Lumber  Company?  It  was  the  duty  of  the 
Ott  Lumber  Company,  under  its  contract  with  appel- 
lant, to  deliver  the  lumber  to  appellant,  and  Gersch, 
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the  driver  of  the  wagon,  was  the  servant  of  the  lumber 
company  for  that  purpose.  This  is  not  contradicted, 
and  in  view  of  the  evidence,  can  not  be  successfully 
disputed.  But  appellee's  counsel  contend,  from  the 
mere  fact  that  a  person  in  appellant's  employ,  and  who 
had  authority  so  to  do,  directed  the  driver  to  unload 
the  lumber  at  a  particular  place,  that  the  driver,  in 
unloading  the  lumber  at  that  place,  was  acting  as  the 
servant  of  appellant.  This  proposition  is,  in  our 
opinion,  utterly  untenable.  So  long  as  the  lumber 
remained  on  the  wagon  of  the  Ott  Lumber  Company,  it 
was  in  its  possession  and  control.  It  could  only  be 
delivered  to  appellant  by  unloading  it  on  appellant's 
premises,  or  at  some  place  by  appellant's  direction. 
The  act  of  unloading  was  the  act  of  delivery,  and  was, 
therefore,  an  act  which  the  Ott  Lumber  Company  had 
contracted  to  perform  and  was  bound  to  perform,  and 
was  the  act  of  that  company  by  its  servant,  the  driver 
of  the  wagon.  No  direction  whatever  was  given  by 
appellant's  employee,  the  boss  carpenter,  to  the  driver, 
as  to  the  manner  of  unloading ;  on  the  contrary,  the 
evidence  is  that  he  merely  indicated  the  place  where 
the  lumber  was  to  be  unloaded,  and  told  the  driver  to 
help  himself.  Suppose  A.  to  purchase  from  a  coal 
dealer  a  load  of  coal  to  be  delivered  by  the  dealer  at 
A.'s  residence,  and  that  A.,  when  the  coal  arrives  in 
the  dealer's  wagon,  driven  by  the  dealer's  driver,  upon 
being  requested  by  the  driver  to  indicate  where  the 
coal  shall  be  dumped,  tells  him  to  dump  it  on  the 
street  next  to  the  sidewalk,  in  front  of  his  premises,  in 
a  convenient  place  for  its  removal  to  A.'s  cellar  or  coal 
bin,  and  that  the  driver,  in  dumping  it  at  the  place 
indicated,  negligently  causes  injury  to  a  third  person, 
can  it  be  contended  that  the  driver,  in  dumping  the 
coal,  is  A.'s  servant,  and  that  A.  is  responsible  for  his 
negligence?     This  is  a  matter  of  every  day  occurrence. 
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and  is,  in  principle,  appellee's  case.  We  apprehend 
that  no  one,  under  such  circumstances,  would  contend 
that  A.  was  liable.  The  fact  is,  that  when  lumber, 
coal  or  other  bulky  material  is  contracted  to  be  de- 
livered to  a  purchaser,  it  is  almost  a  matter  of  necessity 
to  inquire  of  the  purchaser  in  what  place  it  will  suit  his 
convenience  to  have  it  delivered.  In  our  opinion,  the 
fact  that  Gersch,  the  driver,  was  acting  as  the  servant 
of  the  Ott  Lumber  Company  in  unloading  the  lumber, 
is  too  plain  to  require  the  citation  of  authorities. 
Nevertheless,  as  counsel  for  appellee  have  argued  the 
question  at  great  length,  we  refer  to  the  following 
authorities : 

In  McCuUough  v.  Shoneman,  105  Pa.  St.  169, 
the  facts  were  that  Shoneman  sold  to  one  Hemingway 
a  lot  of  waste  paper  and  rags,  which  were  in  an  upper 
story  of  Shoneman 's  building.  Hemingway,  by  the 
contract,  was  to  pack  and  take  them  away.  He  packed 
them  in  bags,  which  weighed,  when  packed,  one  hun- 
dred and  seventy-five  pounds,  and  sent  two  men  to 
take  them  away,  to  whom  the  bags  were  delivered. 
Shoneman  directed  the  men  not  to  take  them  down  by 
way  of  the  stairs.  There  was  no  other  way  of  taking 
them  down,  except  to  throw  them  out  of  the  window. 
The  men  threw  them  out  of  the  window,  and  one  of 
them  struck  and  injured  the  plaintiff. 

Per  Curiam. — **There  are  three  facts  here  about 
which  there  can  be  no  dispute:  First,  the  building  in 
which  the  paper  was  stored  belonged  to  defendant 
Shoneman ;  second,  he  had  sold  the  rags  to  Heming- 
way, who  was  to  take  them  away;  and  third,  Dickson 
and  Williams,  the  two  men  who  went  to  Shoneman's 
store  for  that  purpose,  were  the  servants  or  agents  of 
Hemingway,  and  were  in  his  employ  at  the  time  the 
accident    occurred.     When,    therefore,   Dickson    and 
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Williams  called  at  Shoneman's  store  and  were  shown 
the  paper  and  instructed  to  take  it  away,  there  was  a 
delivery  in  law  and  in  fact  to  Hemingway ;  the  title 
passed  to  him,  and  the  mere  fact  that  it  was  still  on 
Shoneman's  premises,  would  not  make  him  responsible 
for  the  conceded  negligence  of  Hemingway's  servants 
in  removing  it,  unless  he,  Shoneman,  in  some  way 
interfered  with  or  directed  the  manner  of  removal. 
Did  he  do  so?  The  whole  case  narrows  down  to  this 
single  point.  It  is  alleged  that  he,  either  directly  or 
through  the  boy  that  he  sent  up  with  the  men,  directed 
the  bales  to  be  thrown  out  of  the  window.  Granted. 
But  he  did  not  direct  the  men  to  throw  them  upon  the 
heads  of  passersby.  They  might  have  been  thrown 
out  with  perfect  safety,  and  had  been  upon  former 
occasions.  Had  he  directed  the  men  to  take  them 
down  stairs,  and  an  accident  had  occurred,  would  he 
have  been  responsible?  This  is  not  pretended,  yet 
there  would  be  as  much  reason  to  hold  him  in  the  one 
case  as  in  the  other.  Shoneman  had  no  reason  to 
suppose  that  the  bales  would  be  thrown  out  of  the 
window  carelessly,  so  as  to  injure  any  one.  He  had 
given  no  such  direction,  and  he  was  not  responsible 
for  the  manner  of  the  removal,  for  the  reason  that  the 
property  was  no  longer  his,  and  the  men  were  not  in 
his  employ.  All  that  Shoneman  did  was  to  point  out 
the  place  of  exit  from  his  premises,  and  surely  a  prop- 
erty owner  may  do  this  without  making  himself  liable 
for  the  negligence  of  another  man's  servants  in  the 
manner  of  the  removal  of  the  articles." 

In  the  present  case  appellant  (defendant  below)  in- 
terfered in  no  way  with  the  manner  of  the  delivery  of 
the  lumber.  In  a  subsequent  part  of  the  opinion  in 
the  case  cited,  the  court  say:  "I  concede  that  if 
Shoneman  had  directed  the  manner  of  throwing  the 
bales  out  of  the  window,   and  that  if  this  particular 
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bale  had  been  thrown  in  accordance  with  such  direc- 
tion, he  would  have  been  responsible.  This  is  as  far 
as  the  cases  go.''    lb.  173. 

^'He  is  to  be  deemed  the  master  who  has  the  supreme 
choice,  control  and  direction  of  the  servant,  and  whose 
will  the  servant  represents,  not  merely  in  the  ultimate 
result  of  his  work,  but  in  all  its  details."  1  Shearman 
&  Eedf.  on  Neg.  (4  Ed.),  Sec.  160. 

The  same  author,  commenting  on  the  liability  of  the 
hirer  of  another  person's  servants  for  the  negligence  of 
the  latter,  says:  **The  hirer  can  not  properly  be  said 
to  have  control  of  the  servants,  unless  he  had  the  right 
to  discharge  them  and  employ  others  in  their  places, 
in  case  of  their  misconduct  or  incapacity,  that  being 
the  only  practicable  means  by  which  free  servants  can 
be  controlled.  If,  therefore,  the  hirer  has  no  such 
power,  he  is  not  responsible  to  any  one  for  the  faults 
of  the  servants."    lb..  Sec.  162. 

*'The  right  of  selection  is  the  basis  of  responsibility 
of  the  master  or  principal  for  the  acts  of  his  agent. 
No  one  can  be  held  responsible  as  principal  who  has 
not  the  right  to  choose  the  agent  from  whose  act  the 
injury  flows."  2  Bailey's  Pers.  Injuries,  etc..  Sec. 
3141. 

The  responsibility  is  placed  where  the  power  of  con- 
trol exists.  Boswell  v.  Laird,  8  Cal.  469,  489;  DuPratt 
V.  Lick,  38  lb.  691,692. 

In  Robinson  v.  Webb,  11  Bush.,  465,  475,  the  court 
say:  **When  we  look  to  the  principle  upon  which  one 
can  be  made  answerable  for  another's  neglect,  the  only 
basis  of  responsibiMty  is  that  of  the  relation  of  master 
and  servant,  the  former  being  responsible  for  the  acts 
of  the  latter;  and  to  incur  the  responsibility,  the  master 
must  not  only  have  the  power  to  select  the  servant  or 
agent,  but  to  direct  the  mode  of  executing  the  work, 
and  to  so  control  him  in  his  acts  as  to  prevent  injury 
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to  others.  If  this  relation  does  not  exist,  no  liability 
upon  the  part  of  one  for  the  negligence  of  another  can 
arise.''  See,  also.  Laugher  v.  Pointer,  5  Barn.  & 
Cress.,  547, 11  Eng.  Com.  Law,  p.  579. 

In  Foster  v.  Wadsworth  Howland  Co.,  168  111.  514, 
the  court,  evidently  applying  tests  determinative  of  the 
existence  or  nonexistence  of  the  relation  of  master 
and  servant,  say:  '*In  this  case  appellee  exercised  no 
control  over  the  driver  of  this  wagon ;  it  did  not  em- 
ploy him,  it  did  not  pay  him;  it  had  no  right  to  dis- 
charge him,  nor  had  it  the  right  to  direct  how  or  in 
what  manner  his  work  should  be  done,"  etc.,  all  of 
which  is  equally  applicable  to  appellant  in  the  present 
case. 

Appellee's  counsel  contend  that  the  pile  of  lumber 
on  the  sidewalk  was  a  nuisance;  that  the  unloading  of 
the  wagon  in  the  street  at  the  time  of  the  accident, 
there  being  no  evidence  of  a  license  from  the  city  so  to 
do,  was  a  nuisance,  and  therefore  appellee  is  entitled 
to  recover.  These  propositions  will  not  bear  discus- 
sion. It  is  not  a  nuisance  to  unload  or  temporarily 
pile  lumber  in  a  street  adjoining  the  premises  of  a  pri- 
vate owner,  for  building  purposes,  until  it  can  be  re- 
moved onto  the  premises.  Callanan  et  al.  v.  Gilman, 
107  N.  Y.  360;  2  Beach  on  Pub.  Corp.,  Sec.  1511. 

To  permit  such  an  obstruction  to  remain  perma- 
nently or  for  an  unreasonable  time,  would,  undoubt- 
edly, be  to  create  a  nuisance,  but  in  the  present  case 
there  is  no  evidence  as  to  the  length  of  time  the  pile 
of  lumber  was  on  the  sidewalk.  But  the  pile  of  lumber 
did  not  cause  the  accident.  The  proof  is  conclusive 
that  appellee's  intestate  was  injured  by  the  lumber 
thrown  from  the  wagon,  and  not  at  all  by  or  on  account 
of  the  lumber  theretofore  piled  on  the  sidewalk. 

Appellant's  counsel  introduced  no  evidence,  and  at 
the  conclusion  of  the  evidence  for  appellee,  moved  the 
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court  to  instruct  the  jury  to  find  the  defendant  not 
guilty,  and  presented  to  the  court  an  instruction  to 
that  effect,  which  the  court  refused  to  give;  but  as 
appellant's  counsel  asked  some  eighteen  other  instruc- 
tions, it  thereby  waived  all  right  of  exception  to  the 
refusal  of  the  court  to  give  the  peremptory  instruction 
first  asked.  C.  &  N.  W.  E'y  Co.  v.  Delaney,  169  111. 
581. 

Among  the  instructions  asked  by  the  appellant  were 
the  following: 

**8.  The  jury  are  instructed  that  although  they  may 
believe  from  the  evidence  that  the  Johnson  Uhair  Com- 
pany, or  the  agent  thereof,  directed  the  driver  of  the 
wagon  for  the  John  Ott  Lumber  Company,  to  unload 
his  load  of  lumber  at  a  certain  place  indicated  by  the 
said  Johnson  Chair  Company,  yet  that  fact  would  not 
constitute  the  said  driver  a  servant  of  the  Johnson 
Chair  Company,  or  render  said  Johnson  Chair  Com- 
pany liable  for  the  negligence  of  said  driver,  if  any 
occurred  in  unloading  said  lumber.'' 

''The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  defendant  purchased  from  the 
John  Ott  Lumber  Company  lumber  to  be  delivered; 
that  the  driver  who  delivered  and  unloaded  said  lumber 
was  a  servant  of  the  John  Ott  Lumber  Company,  and 
said  Johnson  Chair  Company,  by  its  agent,  merely 
directed  said  driver  where  to  deposit  said  lumber,  such 
acts  did  not  constitute  the  relation  of  master  and 
servant  between  the  Johnson  Chair  Company  and 
said  driver  and  employee  of  the  John  Ott  Lumber 
Company." 

The  court  marked  the  first  of  the  above  instructions 
**refased,  if  in  the  street  as  a  place  of  deposit,"  and 
the  second,  **refused  same  as  8,"  indicating  the  opin- 
ion of  the  court  that  the  unloading  the  lumber  in  the 
street  was  an  element  to  be  considered  by  the  jury  in 
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passiog  on  appellee's  right  to  recover,  in  which 
opinion  we  can  not  concur,  for  reasons  heretofore 
stated. 

The  refusal  of  the  above  instructions  was  error.  We 
are  of  the  opinion  that  appellee  can  not  recover  on  the 
facts  proved,  however  pleaded.  The  judgment,  there- 
fore, will  be  reversed  without  remanding.     Reversed. 

Judge  Seabs  took  no  part  in  the  decision  of  this 
case. 


Western  Union  Cold  Storage  Co.  v.  L.  B.  Ermeling. 

1.  Instructions— TTA^tf  the  Evidence  is  ConJUcHng, — ^Where  the  evi- 
evidence  is  oonflicting  the  instructions  should  be  accurate. 

2.  Sams — Assuming  Controverted  Questions  of  Faet, — An  instruction 
which  assumes  the  existence  of  a  controverted  question  of  fact  is  errone- 
ous, as  invading  the  province  of  the  jury. 

3.  Measure  of  Damages  — Deterioration  of  Goods  in  Cold  Storage, — 
Where  goods  are  placed  in  a  cold  storage  warehouse  and  are  ruined  there- 
in, the  measure  of  damage  is  the  market  value  of  the  goods  at  the  time 
when  taken  from  the  warehouse,  less  the  charges  for  storage. 

4.  Construction  of  Contracts— fP*d»  a  Verbal  Notice  or  Bequest  is 
Sufficient, — Where  a  written  contract  provides  that  one  of  the  parties 
shall  do  a  certain  thing,  if  requested  by  the  other,  it  not  being  pro- 
vided that  the  request  shall  be  in  writing,  a  verbal  request  is  sufAcient. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Orooit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Beversed  and  remanded. 
Opinion  filed  February  14,  1898. 

Masterson,  Fowler  &  Haft,  attorneys  for  appel- 
lant. 

J.  S.  McClure,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  THE  Court. 

Appellant  sued  appellee  in  a  justice  court,  and  judg- 
ment being  rendered  against  it,  it  appealed  to  the 
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Circuit  Court,  where  appellee  again  recovered  judg- 
ment.  The  suit  was  to  recover  charges  for  the  storage 
by  appellant  of  188  barrels  of  onions,  and  for  other 
charges  not  specified  in  the  abstract.  Appellant  issued 
a  warehouse  receipt  to  appellee  for  the  onions,  which 
reads  as  follows : 

**Section  D.  No.  3866. 

**Eoom  6.  Lot  938. 

**10  cents  per  barrel,  per  month. 

Chicago,  November  8, 1895. 
"Eeceived  for  storage  in  Western   Warehouse  D, 
subject  to  the  conditions  printed  on  back  of  this  war- 
rant, 188  (one  hundred  eighty-eight)  barrels from 

said  to  contain  onions  and  will  deliver  the 

same  to  the  order  of  L.  E.  Ermeling  &  Co.  upon  pay- 
ment of  all  charges  and  the  surrender  of  this  warrant 
properly  indorsed. 

"Westebn  Union  Cold  Stobage  Co., 

**By  Legband  Smith,  Treasurer. 
** Countersigned:  W.  W.  Hook,  Manager. 

**  Conditions. 

"All  storage  taken  by  this  company  subject  to  the 
following  terms : 

*'It  is  agreed  that  all  loss  or  damage  to  property 
occasioned  by  fire,  water,  leakage,  vermin,  ratage, 
breakage,  accidental  or  providential  cause,  riot  or 
insurrection,  or  to  perishable  property,  is  at  owner's 
risk.  Loose  fish,  loose  meat  and  any  class  of  goods 
not  properly  packed,  at  owner's  risk.  Not  responsible 
for  shrinkage  in  weights. 

**This  company  will  provide  any  desired  temperature, 
bat  will  not  be  responsible  for  results. 

''Warehouse  receipts  must  accompany  delivery 
orders. 

**No  goods  delivered  without.'' 
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Twenty-five  of  the. barrels  were  removed  from  the 
warehouse  May  7,  1896,  and  the  remainder  from 
August  8,  to  August  10,  1896.  It  was  proved  that  the 
onions  were  dry  and  in  good  condition  when  delivered 
to  appellant,  and  that  May  7,  1896,  when  the  first 
lot  of  twenty-five  barrels  was  taken  from  the  ware- 
house, they  were  rotten,  sprouted  and  worthless. 
The  main  contest  between  the  parties,  on  the  trial, 
was  whether  there  was  any  agreement  that  the  onions 
should  be  kept  at  any  specified  temperature,  and  on 
this  question  the  evidence  was  conflicting.  Appellee 
testified  that,  before  storing  the  onions,  he  asked  Mr. 
Birdsall,  appellant's  agent,  if  he  could  store  and  freeze 
a  carload  of  onions  for  him,  when  Mr.  Birdsall  said  he 
didn't  know,  that  the  price  would  be  ten  cents  per  bar- 
rel per  month;  that  Birdsall  called  on  him  the  next 
day  and  said  it  was  all  right,  and  that  he,  appellee, 
told  him  he  wanted  the  onions  frozen  and  kept  at  a 
temperature  of  fifteen  or  twenty  degrees  below  freez- 
ing. Another  witness  testified  that  he  was  present 
during  the  conversation  between  appellee  and  Birds- 
all,  and  that  Birdsall  said  he  would  store  the  onions  at 

a  temperature  of  fifteen  to  twenty-five  degrees  below 
freezing. 

Birdsall  testified  that  nothing  was  said  between  him 
and  appellee  about  any  specific  degree  of  temper- 
ature. 

Appellee's  theory  is  that  the  onions  sprouted  and  be- 
came worthless  because  not  kept  at  a  sufficiently  low 
temperature.  For  this  reason  and  because  of  the  pro- 
vision in  the  conditions  attached  to  the  receipt,  viz. : 
**This  company  will  provide  any  desired  temperature, 
but  will  not  be  responsible  for  results,"  the  question 
whether  there  was  direction  by  appellee  to  keep  the 
onions  at  a  certain  temperature,  was  a  vital  question, 
the  decision  of  which  by  the  jury  might  be  decisive  of 
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the  case.     This  being  so,  aud  the  evidence  being  con- 
flicting, the  instructions  should  have  been  accurate. 

The  court  gave  to  the  jury,  at  appellee's  request,  the 
following  instruction : 

'*5th.  The  court  further  instructs  the  jury  that  if 
you  believe  from  the  evidence  in  this  case  the  plaintiff 
violated  its  contract  with  the  defendant  in  failing  to 
keep  the  onions  in  question  in  this  suit  in  the  tempera- 
ture agreed  upon,  and  if  the  jury  believe  that  said 
onions  thereby  became  rotten  and  sprouted  and  of  no 
value,  then  you  should  find  the  issues  for  the  defend- 
ant and  assess  his  damages  at  such  an  amount  as  said 
defendant  has  proved  the  value  of  said  onions  to  be  at 
the  time  of  the  delivery  of  the  same  to  the  plaintiff  for 
storage,  unless  you  should  find  that  any  portion  of 
said  onions  could  have  been  sold  by  said  defendant 
after  they  were  taken  from  the  warehouse  of  the  plain- 
tiff. Then  the  amount  for  which  said  portion  could 
have  been  sold  should  be  deducted  from  the  value  of 
said  onions  at  said  time." 

The  words  in  the  instruction  **the  temperature 
agreed  on,"  assume  that  the  temperature  was  agreed 
on  by  the  parties.  Whether  they  did  or  not  agree  on 
any  temperature  was,  as  before  stated,  a  coqtroverted 
question  of  fact,  and  was  for  the  jury  to  decide.  The 
instruction  is  also  erroneous  as  to  the  measure  of  dam- 
ages. It  appears  from  the  evidence  that  the  appellee 
did  not  seek  to  withdraw  from  storage  any  of  the 
onions  until  May  7,  1896.  Suppose  that  they  had  all 
been  in  good  condition  and  he  had  withdrawn  them  all 
at  that  date.  In  such  case  he  would  clearly  have  been 
liable  for  the  storage.  Now  if  he  sought,  about  May 
8,  1896,  to  withdraw  all  the  onions,  in  case  they  were 
sound,  and  if  then  they  were  worthless,  he  is  not  en- 
titled to  be  placed  in  a  better  position  pecuniarily  than 
he  would  be  in  if  the  onions  had  remained  sound.     He 
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could  only  recover,  in  such  case,  the  market  value  May 
eighth,  less  storage  charges. 

The  court  also  gave  the  following  instruction  for 
appellee : 

**The  court  further  instructs  the  jury  that  the  burden 
of  proof  is  upon  the  plaintiff  in  this  case  to  show  that 
it  kept  its  contract  with  the  plaintiff  to  store  said  onions 
in  the  temperature  desired  by  him.'^ 

Instead  of  the  word  '^ plaintiff,"  as  last  used  in  this 
instruction,  defendant  was  evidently  intended.  So 
assuming,  the  error  first  commented  on  appears  in  the 
words  ''in  the  temperature  desired  by  him." 

Appellee's  second  instruction  also  announces  an  in- 
correct measure  of  damages. 

We  do  not  agree  with  the  contention  of  appellant's 
counsel,  that  evidence  of  a  verbal  agreement  to  keep 
the  onions  in  a  certain  temperature  is  inadmissible. 

If  a  written  contract  provides  that  one  of  the  con- 
tracting parties  shall  do  a  certain  thing,  if  requested  by 
the  other,  it  not  being  provided  that  the  request  shall 
be  in  writing,  it  does  not  follow,  as  appellant's  counsel 
seem  to  assume,  that  the  request  must  be  in  writing. 
In  such  case  a  verbal  request  is  suflBcient. 

Inasmuch  as  there  must  be  a  retrial  of  the  cause,  we 
will  suggest  that  instructions  as  to  damages  should  not 
omit  all  consideration  of  the  plaintiff's  claim. 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 
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Quinn  v.  City  of  Chicago. 


Mary  Qnimi  t.  The  City  of  Ghleago. 

Bill  ov  'ExazvnoTXB^Insuffleimt  Statement  of  Evidenoe  in.— A  state- 
ment in  a  bill  of  exceptions  that  *'the  plaintiff  introduced  evidenoe 
tending  to  sustain  the  allegations  of  her  declaration  herein,  and  the 
defendant  introdaeed  evidenoe  in  conflict  with  that  of  the  plaintiff, 
and  that  in  the  opinion  of  the  court  the  evidenoe  upon  the  whole  case 
preponderated  against  the  plaintiff  and  in  favor  of  the  defendant''  is  not 
safficient  for  the  court  to  consider  assignments  of  error  in  the  giving  of 
ixLStructiont. 

Trespass  on  the  Case^  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed.  Opinion  filed  February 
14,  1898. 

F.  W.  Beckeb,  attorney  for  plaintiJBE  in  error. 

Miles  J.  Devine,  and  Matthew  P.  Bbady,  attorneys 
for  defendant  in  error. 

Mb.  Pbesiding  Justice  Adams  delivebed  the  opin- 
ion OF  the  Coubt. 

Plaintiff  in  error  sued  defendant  in  error  in  case  for 
negligently  permitting  a  pile  of  boards,  sticks  of  tim- 
ber, iron  rods,  etc.,  to  be  and  remain  upon  the  side- 
walk of  a  public  street  of  the  city  of  Chicago,  per  quod 
plaintiff,  while  exercising  ordinary  care,  was  injured, 
etc.  The  jury  found  the  defendant  not  guilty,  a  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  was 
entered  on  the  verdict. 

The  plaintiff  assigns  as  error  the  giving  of  the  in- 
structions, and  each  of  them,  requested  by  the  defend- 
ant. The  only  reference  to  evidence  in  the  bill  of  ex- 
ceptions is  as  follows : 

**Be  it  known  that  upon  the  trial  of  said  cause  on 
the  19th  and  20th  days  of  May,  A.  D.   1897,   before 
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his  Honor,  Judge  Philip  Stein  and  a  jury,  the  plaintiff 
introduced  evidence  tending  to  sustain  the  allegations 
of  her  declaration  herein,  and  the  defendant  introduced 
evidence  in  conflict  with  that  of  the  plaintiff,  and  that 
in  the  opinion  of  the  court  the  evidence  upon  the  whole 
case  preponderated  against  the  plaintiff  and  in  favor 
of  the  defendant." 

No  evidence  whatever  is  set  out.  We  perceive  no 
error  in  the  instructions,  or  any  of  them. 

The  judgment  is  affirmed. 


Paepcke-Lelcht  Lumber  Co.  v.  Aaron  S.  Berkowsky. 

PRAcmc^— Depriving  a  Party  of  Bis  Bight  to  Take  a  NonsuiU-^The 
judge  of  a  trial  court  at  the  close  of  the  testimony,  after  denying  a  motion 
by  the  plaintiff  for  a  continuance  on  account  of  the  absence  of  a  material 
witness,  set  a  day  on  which  he  would  render  his  decision,  but  afterward 
in  the  absence  of  the  plaintiff,  and  on  the  day  previous  to  the  one  set  and 
without  notice  to  the  plaintiff,  found  the  issues  against  him  and  rendered 
judgment  on  such  finding  for  costs.  Held  erroneous,  as  it  depriyed  the 
plaintiff  of  his  right  to  take  a  nonsuit. 

Assompslt^  for  goods  sold,  etc.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  C.  W.  Raymond,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1897.  Beversed  and  remanded.  Opinion  filed  Feb- 
ruary 14,  1898. 

John  E.  Groves,  attorney  for  appellant;  Nicholas 
R.  Finn,  of  counsel. 

The  court's  decision  on  May  twenty-eighth  instead  of 
the  twenty-ninth,  was  error.  It  prevented  plaintiff 
from  taking  a  nonsuit  as  he  may  have  intended  and  as 
he  had  a  right  to  do  any  time  before  entry  of  judg- 
ment or  note  of  opinion  of  the  court  was  entered  of 
record.  Howe  v.  Harroun,  17  ill.  494;  Adams  v. 
Shepard,  24  111.  464;  Wilson  S.  M.  Co.  v.  Lewis  et  al., 
10  lU.  App.  194;  Prindiville  v.  Leon,  11  111.  App.  657. 
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William  R.  Payke,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opin- 
ion OF  the  Court. 

This  was  a  suit  by  appellant  against  appellee  to 
recover  the  value  of  eight  hundred  and  one  soap  boxes 
claimed  by  appellant  to  have  been  sold  and  delivered 
to  appellee.  The  suit  was  tried  by  the  court,  without 
a  jury,  on  appeal  from. the  justice  of  the  peace,  and 
the  finding  and  judgment  were  against  appellant. 

The  evidence  on  the  part  of  appellant  showed  that 
the  boxes  were  receipted  for  by  one  Harry  Lipschit, 
who,  at  the  time  of  giving  the  receipts  was  in  appellee's 
employ;  that  they  were  delivered  at  appellee's  place  of 
business  and  were  reasonably  worth  $118.16.  Appel- 
lant also  put  in  evidence  a  letter  of  date  January  8, 
1896,  from  it  to  appellee,  requesting  payment  for  the 
boxes,  and  an  answer  thereto  of  date  January  9,  1896, 
purporting  to  be  signed  in  the  business  name  of  appel- 
lee, viz.:  The  American  Soap  Co.,  in  which  there 
was  some  complaint  of  the  prices  charged  by  appellant 
for  the  boxes,  and  a  request  for  a  correct  statement. 
One  of  appellant's  witnesses  testified  that  appellee 
told  him  that  this  letter  was  written  by  his  son .  Harry 
Kaufman,  a  witness  for  appellant,  testified  that  he  was 
collector  for  the  appellant,  and  as  such  called  on  the 
appellee  in  December  and  November,  1895,  and  in 
January,  February  and  March,  1896,  to  collect  appel- 
lant's claim,  and  that  appellee  promised  to  pay  it. 

The  appellee  testified,  in  his  own  behalf,  that  in 
October,  1895,  when  Lipschit  receipted  for  the  boxes, 
he,  Lipschit,  was  at  appellee's  factory,  but  was  not 
working  for  him,  but  for  a  Mr.  Bluh,  and  that  Bluh 
used  the  boxes  to  pack  soap  in,  which  appellee  had  sold 
to  him,  and  for  which  Bluh  was  to  furnish  the  boxes, 
and  that  he,  appellee,  did  not  order  the  boxes. 

Vol.  LXXin  26 
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Appellee  also  denied  that  he  promised  appellant's 
collector  to  pay  the  bill,  and  said  that  he  knew  nothing 
about  the  letters  in  evidence. 

Harry  Lipschit,  called  by  appellee,  testified  that  he 
worked  at  appellee's  factory  October  31,  1895,  the  date 
of  the  receipts,  but  was  working  for  Bluh  and  received 
payment  from  him,  and  that  he  received  the  boxes  for 
Bluh,  and  they  were  used  by  Bluh. 

Joseph  Goldberg,  called  by  appellant  in  rebuttal, 
testified  that  he  worked  for  appellee  in  October  and 
November,  1895,  and  that  Lipschit  also  worked  for 
appellee  during  those  months,  and  was  paid  by  appellee. 

There  were  two  receipts  for  boxes,  each  dated  Octo- 
ber 31,  1895.  One  was  for  five  hundred  boxes,  and  the 
price  mentioned  in  it  was  fourteen  cents  per  box ;  the 
other  was  for  three  hundred  and  one  boxes,  and  the 
price  mentioned  in  it  was  sixteen  cents  per  box.  The 
answer  of  January  9,  1896,  to  appellant's  letter  of 
January  8,  1896,  demanding  payment  for  the  boxes, 
contains  these  words:  ''While  speaking  with  the 
members  of  a  couple  of  soap  firms  today,  they  told  me 
that  they  only  pay  nine  cents  for  their  boxes  (the  same 
sized  boxes  as  ours),  while  you  charge  me  from  fourteen 
to  sixteen  cents  per  box.''  This  letter  is  headed  with 
the  name  of  appellee's  place  of  business,  signed  with 
appellee's  business  name,  and  is  evidence  that  appel- 
lant's letter  of  the  previous  day  was  received  and 
answered  at  appellee's  place  of  business. 

It  was  5  o'clock  p.  m..  May  25, 1897,  when  the  testi- 
mony of  Goldberg,  in  rebuttal,  closed,  and  appellant, 
by  his  counsel,  moved  the  court  for 'a  continuance  of 
the  case  until  10  o'clock  the  next  day,  upon  the  ground 
that  he  was  taken  wholly  by  surprise  by  the  evidence 
that  Lipschit  received  the  boxes  for  Bluh,  which,  in 
view  of  the  evidence  heretofore  mentioned,  we  can 
readily  believe — and  upon   the  further  ground   that 
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appellant  had  duly  subpoenaed  George  Mendelsohn, 
who,  appellant  claimed,  was  a  material  witness,  and 
that  he  had  failed  to  appear.  The  court  overruled  the 
motion,  and  the  presiding  judge  announced  that  he 
would  render  his  decision  May  29, 1896.  This  occurred 
May  25,  1896,  as  shown  by  the  bill  of  exceptions.  But 
the  court  afterward,  on  May  28,  1896,  and  without 
notice  to  appellant,  found  the  issues  for  appellee  and 
rendered  judgment  for  costs  against  appellant.  Appel- 
lant was  entitled  to  take  a  nonsuit  at  any  time  before 
the  entry  of  the  finding  (Howe  v.  Harroun,17  111.  494; 
Adams  v.  Shepard,  24  lb.  464;  Wilson  S.  M.  Co.  v. 
Lewis,  10  111.  App.  194;  Prindiville  v.  Leon,  11  111. 
App.  657);  and  this  appellant  would  probably  have 
done  had  the  court  delayed  the  announcement  of  its 
decision  till  May  twenty-ninth,  and  persisted  in  its 
refusal  to  hear  further  evidence.  The  rendition  of 
judgment  May  twenty-eighth,  without  notice  to  appel- 
lant, was  reversible  error,  and,  in  view  of  the  aflBdavits 
presented  by  appellant  on  its  motion  for  a  new  trial, 
we  think  justice  will  be  subserved  by  a  retrial  of  the 
cause. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 


Wells  &  French  Go.  t.  Michael  Novak. 

Verdicts— Dwfy  of  Trial  Court,  When  Against  the  Weight  of  the  Evi- 
dence,— When  a  verdict  is  olearly  against  the  weight  of  the  evidenee  it  is 
the  duty  of  the  trial  coort  to  set  it  aside  and  award  a  new  trial. 

Trespass  on  the  Gase^  for  personal  injuries.  Appeal  from  the  Sape- 
rior  Court  of  Cook  County ;  the  Hon.  Theodore  Brent ako,  Jadge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  February  14,  1898. 

Otis  H.  Waldo,  attorney  for  appellant. 
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Case  &  Hogan  and  Munson  T.  Case,  attorneys  for 
appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court. 

Appellee,  on  March  2,  1893,  while  pulling  a  truck 
loaded  with  iron  through  a  passage  way  of  the  car 
shops  of  appellant,  in  whose  employ  he  then  was  and 
had  been  continuously  from  the  previous  August,  was 
caught  by  the  movable  part  of  a  heavy  machine  called 
a  **Bull-dozer,''  used  for  the  purpose  of  bending  large 
bars  of  iron,  located  near  the  passage  way,  and  so  in- 
jured that  it  became  necessary  to  amputate  his  right 
leg  twice. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict 
and  judgment  for  appellee  of  $5,000.  Appellant  has 
assigned  twelve  errors,  but  in  the  brief  only  three  are 
pointed  out,  and  we  are  justified  in  concluding  that  the 
others  are  waived. 

First.  A  witness,  who  was  shown  to  have  been  fa- 
miliar withthelocality  where  appellee  was  injured,  with 
the  machine  on  which  he  was  injured,  its  workings  and 
location,  was  asked  by  appellee's  counsel  this  question: 

*'Now,  Mr.  Witness,  I  will  ask  you,  if  the  placing  of 
a  wire  netting,  or  stringing  wire  to  the  east  of  that 
machine,  the  bull-dozer,  could  have  been  done  without 
interfering  with  the  work  of  the  bull-dozer!'' 

The  question  was  objected  to  on  the  ground  that  the 
witness  had  not  been  shown  to  be  qualified  by  knowl- 
edge or  experience  which  entitled  him  to  express  an 
opinion,  and  also  because  it  was.  leading.  We  think 
the  question  was  clearly  leading,  and  the  objection,  for 
that  reason,  should  have  been  sustained,  but  such 
matters  are  largely  in  the  discretion  of  the  trial  court, 
and  we  are  not  prepared  to  hold  that  this  error  should 
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be  a  cause  for  reversal.    We  think  the  other  objection 
not  tenable. 

Second.  The  thirtieth  instruction  asked  for  appel- 
lant, and  refused,  was  properly  refused,  because  not 
justified  by  the  evidence. 

Third.  Appellant's  main  point  of  contention  is  that 
the  clear  preponderance  of  the  evidence  is  against  the 
verdict. 

The  original  bill  of  exceptions,  made  a  part  of  the 
record,  contains  the  following  statement,  apparently 
written  therein  by  the  trial  judge,  viz. : 

**And  the  court,  in  denying  said  motion,  although 
stating  that  the  preponderance  of  evidence  was,  in  its 
judgment,  with  the  defendant,  bases  its  denial  on  the 
ground  of  the  character  and  extent  of  the  injury  to  the 
plaintiff  and  the  propriety  of  a  review  of  the  evidence 
by  the  Appellate  Court,  sitting  as  a  jury. 

^^Brentano,  J.'^ 

The  abstract  of  the  evidence  contains  141  pages,  and 
in  order  to  set  out  and  discuss  the  evidence,  it  would 
unnecessarily  extend  this  opinion.  We  have  given 
it  careful  and  patient  examination,  guided  by  the 
rules  of  law  urged  upon  us  by  appellee's  counsel  as  to 
the  weiglit  to  be  given  to  the  verdict  of  a  jury  by  an 
appellate  tribunal,  and  are  not  only  forced  to  the  con- 
clusion of  Ihe  trial  court,  that  the  preponderance  of  the 
evidence  is  with  the  defendant,  but  that  the  verdict  is 
clearly  against  the  weight  of  the  evidence.  The  only 
eyewitnesses  of  the  accident,  who  testified  as  to  how 
it  occurred,  were  appellee  and  four  witnesses  for  appel- 
lant. The  four  witnesses,  one  of  whom  appears  to  be 
wholly  disinterested,  are  in  direct  conflict  with  appellee, 
and  their  evidence  tends  strongly  to  establish  contrib- 
utory negligence  of  appellee  which  would  debar  his 
right  of  recovery.  Besides,  appellee's  testimony  in 
material  parts  is  directly  impeached  by  his  evidence 
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on  a  former  trial  of  the  same  case,  as  well  as  by  circum- 
stances as  to  which  there  is  no  conflict  of  evidence. 
The  fact  that  appellee's  right  leg  was  injured,  is  a 
strong  corroboration  of  the  evidence  of  appellant's 
witnesses,  because  it  is  quite  probable  that  his  right 
leg  would  have  been  injured  if  the  accident  happened 
as  they  said  it  did,  and  equally  improbable  that  this 
leg  would  have  been  injured  if  the  accident  occurred 
as  testified  by  appellee.  One  man,  who  was  pushing 
the  truck  which  appellee  was  pulling  at  the  time  of  the 
injury,  was  not  called.  Why  he  was  not  called,  is  not 
explained,  and  he  may  be  produced  on  another  trial. 

We  think  it  was  clearly  the  duty  of  the  trial  court 
to  have  awarded  a  new  trial,  and  not  to  have  sub- 
jected the  parties  to  the  delay  and  expense  of  this  ap- 
peal. 

The  judgment  is  reversed  and  the  cause  remanded. 


7S    406 

JU^  A.  J.  GazeUe  v.  Harry  E,  Doty. 

1.  BEPLEvnr — Bequisites  of  the  Action. — ^To  maintain  replevin  the  plain- 
tiff must  have  the  right  of  possession  as  well  as  the  right  of  property. 

2.  FKAUD^Transactions  as  to  H^ird  Persons.  —A  transaction  valid  as 
between  the  parties  to  it,  may,  nevertheless,  be  fraudalent  and  void  as  to 
third  persons. 

Replevin.  Error  to  the  Ck)unty  Court  of  Cook  Coanty;  the  Hon.  G.  A. 
Bishop,  Jadge,  presiding.  Heard  in  this  court  at  the  October  term, 
1897.    Reversed  and  remanded.    Opinion  filed  February  14,  1898. 

F.  P.  Blackman,  attorney  for  plaintiflE  in  error. 
Frank  L.  Childs,  attorney  for  defendant  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court. 

Doty,  defendant  in  error,  begun  a  suit  in  replevin  be- 
fore a  justice  of  the  peace,  against  Gazelle,  a  constable, 
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plaintiff  in  error,  to  recover  certain  personal  property, 
and  recovered  judgment  for  same,  with  nominal  dam- 
ages and  costs,  from  which  Gazelle  appealed  to  the 
county  court,  where  a  trial  before  the  court,  a  jury  be- 
ing waived,  resulted  in  a  like  finding  and  judgment  in 
Doty's  favor,  from  which  this  writ  of  error  is  prose- 
cuted. 

Numerous  errors  are  assigned,  which,  in  substance, 
are  that  the  finding  and  judgment  of  the  county  court 
were  contrary  to  the  law  and  the  evidence. 

It  appears  from  the  evidence  that  Doty,  who  was  an 
employee  and  in  charge  of  the  rent  department  of  the 
firm,  of  Doty  Bros.  &  Co.,  composed  ofFredDuane 
Doty  and  Giles  S.  Doty,  Jr.,  doing  a  real  estate  and 
renting  business  at  No.  110  Ogden  Avenue,  Chicago, 
on  June  2,  1894,  and  for  some  time  prior  thereto,  at  a 
weekly  salary  of  $15,  purchased  the  property  in 
question  and  received  a  bill  of  sale  thereof  on  said  date 
from  Doty  Bros.  &  Co.,  which  recites  a  consideration 
paid  by  defendant  in  error  of  $1,000,  but  there  was  in 
fact  paid  only  $483.75,  consisting  of  two  notes,  one  for 
$100,  and  one  for  $58.75,  and  $325  in  cash. 

The  property  in  question,  consisting  of  a  one-story 
brick  building  and  fixtures,  oflBce  furniture  and  a  type- 
writer, was  all  used  by  Doty  Bros.  &  Co.,  in  their 
business  at  110  Ogden  Avenue  prior  to  June  2,  1894, 
and  after  that  date  up  to  June  20,  1895,  they  continued 
to  use  the  same  property  in  the  same  business,  con- 
ducted at  the  same  place,  without  any  outward  or 
visible  indication  of  change  of  possession,  and  during 
all  that  time  defendant  in  error  remained  in  their 
employ,  as  he  had  been  prior  to  June  2,  1894. 

At  the  time  the  bill  of  sale  was  made,  and  on  the 
same  day,  defendant  in  error  made  a  lease  of  the  prop- 
erty in  question  to  Doty  Bros.  &  Co.,  under  which 
they  agreed  to  pay  defendant  in  error  rent  for  the 
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property,  but  for  what  time  or  what  amount  does  not 
appear.  The  preponderance  of  the  evidence  shows 
that  on  the  first  day  of  June,  1894,  Doty  Bros.  &  Co., 
acting  as  agents,  collected  rents  for  Mariner  &  Under-, 
wood  amounting  to  the  sum  of  $95.50,  which  was  not 
paid  over  to  Mariner  &  Underwood.  Afterward  Mar- 
iner &  Underwood  brought  suit  against  Doty  Bros.  & 
Co.,  and  recovered  judgment  for  $95  and  costs  against 
them  before  a  justice  of  the  peace,  on  which  judgment 
execution  was  issued  and  levied  by  plaintiff  in  error  on 
the  property  in  question,  June  20,  1895,  while  it  still 
remained  in  the  possession  of  Doty  Bros.  &  Co. ,  as 
above  stated. 

After  demand  made  of  the  constable,  defendant  in 
error  brought  replevin  for  the  property  which  resulted 
in  the  judgment  in  his  favor. 

Conceding  that  the  transactions  between  defendant 
in  error  and  Doty  Bros  &  Co.  were  sufficient,  as  against 
creditors,  to  pass  the  title  of  the  property,  still  defend- 
ant in  error  was  not  entitled  to  the  immediate  right  of 
possession,  because  of  his  lease  to  Doty  Bros.  &  Co., 
which  does  not  appear  to  have  been  terminated  prior 
to  the  issuance  of  the  execution  nor  prior  to  the  levy. 
To  maintain  replevin  the  plaintiff  must  have  the  right 
of  possession  as  well  as  the  right  of  property.  Wheeler 
V.  Train,  3  Pick.  254,  and  cases  cited;  Simmons  v. 
Jenkins,  76  111.  480;  Travers  v.  Cook,  42  111.  App.  580; 
Edwin  V.  Jacobson,  47  Id.  93. 

The  transaction,  however,  as  against  creditors  was 
fraudulent  and  void,  though  good  as  between  defend- 
ant in  error  and  Doty  Bros.  &  Co.,  and  therefore  the 
finding  and  judgment  should  have  been  for  plaintiff  in 
in  error.  Thornton  v.  Davenport,  1  Scam.  297; 
Greenebaum  v.  Wheeler,  90  111.  296;  Rozier  v.  Wil- 
liams, 92  111.  188;  Lowentrout  v.  Campbell,  130  111. 
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505;    Huschle  v.  Morris,  131  111.  589-93,  and  cases 
cited. 
The  judgment  is  reversed  and  the  cause  remanded. 


A.  J.  Gazelle  t.  Harry  E.  Doty. 

Same  as  the  preceding  case. 

BepleTln.  Error  to  the  County  Court  of  Cook  County;  the  Hon.  C.  A. 
Bishop,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1897. 
Reversed  and  remanded.    Opinion  filed  February  14,  1898. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court. 

The  parties  in  this  case,  the  facts  and  the  questions 
involved  are  the  same  in  substance  as  in  the  preceding 
case  (Gazelle  v.  Doty,  ante)j  in  which  the  opinion  is 
filed  this  day,  except  that  the  suit  was  brought  before 
a  diflferent  justice  of  the  peace,  and  the  finding  of  the 
court  is  that  defendant  in  error  is  entitled  to  the  use  of 
the  property  in  question,  being  the  same  property  as  is 
involved  in  above  case. 

What  was  said  in  that  opinion  disposes  of  this  case. 

The  judgment  of  the  County  Court  is  reversed  and 
the  cause  remanded. 
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Bankers'  National  Bank  t.  Western  Union  Cold 

Storage  Co. 

1.  BzEVREKB— Testimony  Before,  a  Part  of  the  Beeord,— The  statute 
(B.  S.,  Ch.  117,  See.  4)  oonoerning  referees  makes  the  testimony  of 
witnesses  taken  before  a  referee,  together  with  all  exhibits  and  papers  in- 
trodaoed  in  evidence  and  the  report  of  the  referee,  a  part  of  the  record  of 
the  cause. 

2.  Same — Prctctice  Before,  Propositions  of  Law, — ^The  submission  of 
propositions  of  law  may  be  dispensed  with  in  cases  heard  before  a  referee 
under  the  statute.  The  parties  may  raise  any  question  of  law  by  excep- 
tions to  the  report. 

3.  Fraud — Upon  Whom  a  Loss  From  Must  Fall, — When  one  of  two 
innocent  persons  must  suffer  from  the  fraud  of  another  the  loss  must  fall 
on  him  who  by  his  imprudence  has  enabled  such  other  person  to  commit 
the  fraud. 

4.  Warehouse  Beceipts — Consti'uotionof  the  Statute — BiUs  of  Lading. 
The  act  entitled^  '  'an  act  to  regulate  public  warehouses  and  the  ware- 
housing and  inspection  of  grain,  etc.,  approved  April  25,  1871/'  has  no 
application  to  bills  of  lading. 

Trover.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edmxtnd  W.  Burke,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1897.    Affirmed.    Opinion  filed  February  14,  1808. 

« 

Mastebson,  Fowleb  &  Haft,  attorneys  for  appellant. 

H.  H.  0.  MiLLEB  and  W.  S.  Oppenheim,  attorneys 
for  appellee. 

Mb.  Justice  Windes  delivebed  the  opinion  op  the 

COUBT. 

Appellee  brought  ti'over  against  appellant  to  recover 
the  value  of  one  hundred  and  one  boxes  of  turkeys. 
Appellant  pleaded  not  guilty  and  property  in  defend- 
ant. By  agreement,  the  cause  was  referred  to  a 
referee  to  take  testimony  and  report  his  conclusions  of 
law  and  fact.     The  referee  reported,  in  substance,  viz. : 

**0n  the  morning  of  March  21,  L.  E.  Newman  & 
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Son  purchased  from  defendant  one  hundred  and  one 
boxes  of  turkeys,  at  13  3-4  cents  per  pound,  being 
20,132  pounds.  The  turkeys  were  delivered  by  defend- 
ant about  12  o'clock  at  the  Michigan  Central  depot, 
and  a  receipt  taken  which  reads  that  the  turkeys  were 
received  from  L.  E.  Newman  &  Son  to  be  delivered  to 
Conron  Bros. ,  New  York  City ;  the  receipt  being  made 
on  a  blank  receipt  of  the  Cold  Storage  Company,  the 
name  of  L.  E.  Newman  being  substituted  for  that  of 
the  Cold  Storage  Company.  This  receipt  was  the  same 
day  delivered  to  Newman  by  defendant's  messenger, 
and  with  its  knowledge,  at  the  plaintiff's  bank  some 
time  between  12  and  1  o'clock,  and  that  the  banks  of 
Chicago  close  on  Saturdays  at  12  m. 

'* About  half  past  eleven  a  draft  was  drawn  by  L.  E. 
Newman  &  Son  for  $3,000  on  Conron  Bros.,  payable  to 
the  order  of  the  plaintiff.  Newman  offered  the  dray- 
age  receipt  as  collateral  to  the  draft,  which  was  refused 
by  Mr.  Craft,  the  cashier.  Said  draft  was  deposited 
with  other  deposits  to  the  account  of  Newman  &  Son, 
and  then  Newman  went  immediately  to  the  railroad 
oflBce  and  secured  a  bill  of  lading  and  returned  with  it 
to  the  bank  within  an  hour  after  the  receipt  was  pre- 
sented, and  the  bill  of  lading  was  attached  to  the  draft. 
The  consignee's  name  in  the  bill  of  lading  was  written 
'Curon  Bros.,'  without  the  addition  of  the  word  ^order,' 
or  any  other  condition  or  limitation. 

**Early  the  following  Monday  morning  Newman  & 
Son  learned  by  telegraph  that  the  draft  had  been 
turned  down,  and  then  drew  all  the  money  to  their 
credit  out  of  the  bank,  amounting  to  between  $5,000  and 
$6,000  before  the  bank  knew  the  draft  was  dishonored. 

"During  the  week  ending  March  21,  Newman  &  Son 
drew  out  of  the  defendant's  bank  $9,322.18. 

*'The  shipment  to  Conron  Bros,  was  intended  to  be 
a  partnership  deal. 
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*'Conron  Bros,  refused  to  go  into  the  deal  and  turned 
down  the  draft  which  has  never  been  paid. 

'  ^'On  the  afternoon  of  the  day  of  the  sale  defendant 
presented  to  Newman  &  Son  at  their  place  of  business 
an  itemized  bill  for  the  turkeys,  which  was  not  paid, 
and  they  sent  a  statement  of  the  same  the  following 
Monday,  which  was  not  paid. 

*'That  among  the  conditions  of  the  bill  of  lading  was 
*if  the  word  * 'order''  is  written  herein  immediately 
before  or  after  the  name  of  the  party  to  whose  order 
the  property  is  consigned,  without  any  condition  or 
limitation  other  than  the  name  of  the  party  to  be 
notified  of  the  arrival  of  the  property  the  surrender  of 
this  bill  of  lading,  properly  indorsed,  shall  be  required 
before  the  delivery  of  the  property  at  destination.  If 
any  other  than  the  aforesaid  form  of  consignment  is 
used,  the  said  property  may,  at  the  option  of  the  car- 
rier, be  delivered  without  requiring  the  production  or 
surrender  of  this  bill  of  lading.' 

'*The  Monday  following  said  sale  Newman  &  Son 
ceased  doing  business,  and  subsequently  paid  all  their 
creditors,  except  defendant,  twenty-five  cents  on  the 
dollar. 

'*That  on  the  23rd  day  of  March,  appellant  sent 
Newman  &  Son  a  letter  rescinding  the  sale,  that  when 
turkeys  arrived  in  New  York  they  were  replevined  by 
the  defendants ;  that  the  bank  filed  its  claim  of  prop- 
erty, and  a  stipulation  was  entered  into  dismissing  suit 
without  prejudice.  At  the  time  the  turkeys  were  taken 
to  New  York  they  were  worth  15  cents  per  pound,  or 
$3,019.80,  and  the  Cold  Storage  paid  out  for  freight, 
etc.,  $224.38,  leaving  the  value  of  the  turkeys 
$2,794.92. 

**That  Newman  &  Son  for  two  years  prior  to  March 
21,  had  been  depositors  in  plaintiflE's  bank,  which  cashed 
many  drafts  for  them  of  similar  nature.    At  the  time 
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of  the  transaction,  Newman  &  Son  made  all  its  deposits 
with  plaintiff. 

''That  plaintiff  was  familiar  with  the  business  of 
Newman  &  Son,  and  their  methods  in  a  general  way. 
That  the  bank  at  no  time  made  any  inquiries  as  to  the 
ownership  of  the  turkeys ;  that  the  bill  of  lading  was 
not  at  any  time  indorsed  or  assigned  to  anyone,  by 
Conron  Bros.,  the  consignee,  or  anyone  else. 

* 'Referee  believes  that  by  delivering  to  Newman  & 
Son  the  dray  age  receipt,  defendant  placed  it  in  their 
power  to  deal  with  it  as  their  own  and  enabled  them  to 
procure  credit. 

"That  the  fact  that  Newman  appeared  anxious  to 
have  the  receipt  sent  to  the  bank,  should  have  put 
defendant  on  its  guard. 

"That  the  transaction  between  Newman  and  the 
bank  was  a  common  one. 

"Recommend  a  judgment  in  favor  of  the  plaintiff.^' 

Exceptions  were  filed  with  the  referee  and  argued 
before  the  court  by  appellant,  and  judgment  entered 
for  appellee  of  $2,867.12  and  costs,  from  which  this 
appeal  is  prosecuted. 

Appellee  contends  that  if  it  fails  to  appear  from 
the  abstract  that  any  exception  was  taken  by  appellant 
to  the  overruling  of  his  exceptions  to  the  referee's 
report,  to  its  confirmation  or  to  the  entering  of  judg- 
ment by  the  court,  and  that  because  the  referee's 
report  is  made  a  part  of  the  bill  of  exceptions,  it  is  not 
a  part  of  the  record,  and  therefore  there  is  no  question 
for  this  court  to  consider,  except  to  determine  whether 
the  pleadings  are  sufficient  to  sustain  the  judgment. 

The  abstract  shows,  after  order  overruling  defend- 
ant's exceptions  and  confirming  referee's  report  and 
entering  judgment  on  report,  "Exception  by  defend- 
ant." The  record  shows  one  order  of  the  court,  as 
indicated  by  the  abstract,  and  as  part  of  it  the  following : 
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'^Thereupon  the  defendant,  having  entered  its  excep- 
tions herein,  prays  an  appeal,  etc.^'  The  bill  of  excep- 
tions is  incorporated  in  the  record  by  the  clerk  and 
made  a  part  of  the  record  by  stipulation  of  the  attor- 
neys of  the  respective  parties. 

The  statute  concerning  referees  also  makes  the  testi- 
mony of  witnesses  taken  before  the  referee,  together 
with  all  exhibits  and  papers  introduced  in  evidence,  and 
the  report  of  the  referee,  a  part  of  the  record  of  the 
cause.  We  therefore  think  that  in  view  of  the  stipu- 
lation and  the  statute  it  can  make  no  difference  that  the 
referee's  report  and  evidence  is  incorporated  in  a  bill 
of  exceptions  instead  of  the  record  proper.  The  bill  of 
exceptions  shows  that  numerous  objections  in  writ- 
ing were  filed  with  the  referee,  and  overruled  by  him, 
and  the  exceptions  to  said  report  were  heard  by  the 
court,  after  which  they  were  overruled,  to  which  ruling 
the  defendant  excepted,  and  thereupon  the  court  con- 
firmed the  report  of  the  referee  and  entered  judgment 
for  the  plaintiff,  to  which  the  defendant  excepted.  The 
abstract  of  the  bill  of  exceptions  fails  to  show  the  over- 
ruling of  the  defendant's  exceptions  and  the  exception 
to  the  entry  of  the  order  of  judgment,  but  we  think 
that  is  sufficiently  shown  as  above  stated,  and  therefore 
we  are  of  opinion  that  appellee's  contentions  are  not 
tenable. 

Numerous  propositions  of  law  on  behalf  of  appellant 
were  held  and  refused  by  the  court,  but  we  think  it  un- 
necessary to  consider  the  court's  action  in  that  regard, 
because  the  submission  of  propositions  of  law  may  be 
dispensed  with  in  cases  heard  before  a  referee  under 
the  statute.  The  parties  may  raise,  by  exceptions  to 
the  report,  any  questions  of  law.  Sanitary  Dis.  v. 
Cook,  169  111.  189. 

Also,  from  a  careful  examination  of  the  evidence,  we 
are  satisfied  the  referee  reported  the  facts  correctly, 
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that  his  conclusions  thereon  are  in  accordance  with  the 
law  of  this  case,  and  there  was  no  error  in  confirming 
his  report,  nor  in  the  entry  of  judgment  in  favor  of 
appellee. 

The  sale  by  appellant  to  Newman  &  Son  was  not 
shown  to  be  a  sale  for  cash  on  delivery  of  the  turkeys, 
and  the  circumstances  in  evidence  clearly  show  a  deliv- 
ery to  the  transportation  company  by  appellant  for 
Newman  &  Son,  with  the  knowledge  on  its  part,  or 
knowledge  of  facts  sufficient  to  cause  it  to  believe,  that 
Newman  &  Son  intended  to  pledge  the  turkeys  to  the 
appellee. 

There  was  no  notice  to  the  bank  that  Newman  & 
Son  were  not  the  owners  of  the  turkeys,  nor  was  there 
any  circumstance  in  the  transaction  between  it  and 
Newman  &  Son  to  put  the  bank  on  inquiry  as  to  their 
ownership. 

We  think  the  evidence  quite  clear  that  the  bank  was 
in  the  position  of  bona  fide  purchaser  for  value  without 
notice  of  any  rights  of  appellant — that  appellant  is  to 
blame  for  placing  Newman  &  Son  in  a  position  to  per- 
petrate a  fraud  upon  it,  as  is  claimed.  This  case  is 
clearly  one  for  the  application  of  the  rule  of  law,  that 
when  one  of  two  innocent  persons  must  suffer  from  the 
fraud  of  a  third,  the  loss  shall  fall  on  him  who,  by  his 
imprudence,  enabled  such  third  person  to  commit  the 
fraud.  Michigan  C.  R.  R.  Co.  v.  Phillips  et  al.,  60 
111.  190,  and  cases  cited;  Western  Union  R.  R.  Co.  v. 
Wagner  et  al.,  65  lU.  197;  Williams  v.  Fletcher,  129 
lU.  356. 

We  think  the  Phillips  case,  supra,  is  decisive  of  the 
case  at  bar. 

We  have  examined  the  cases  of  Stone  v.  R.  R.  Co., 
9111.  App.  48;  Barnard  v.  Campbell,  55  N.  Y.  456; 
Howland  v.  Woodruff,  60  N.  Y.  73,  and  Canadian  Bank 
V.  McCrea,  106  111.  281  (which  seem  to  be  especially 
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relied  on  by  appellant),  as  well  as  numerous  other 
cases  cited,  but  are  of  opinion  they  are  readily  dis- 
tinguishable from  the  Phillips  case,  supra^  as  well  as 
the  case  at  bar. 

We  think  the  statute  relating  to  warehouse  receipts 
has  no  application  to  bills  of  lading,  and  therefore  the 
cases  cited  by  appellant,  on  its  contention  in  that  re- 
gard, are  not  applicable  to  this  case. 

The  judgment  is  affirmed. 


Joseph  Pfeiffer  t.  The  Chicago^  Milwaukee  &  St. 

P.  R.  Co. 

1.  Instructions— To  Find  for  the  Defendant,  When  Proper.— Where  it 
appears  from  the  evidence  in  an  aotion  against  a  railroad  company  for 
personal  injuries  that  the  company  has  been  guilty  of  no  negligence,  a 
recovery  can  not  be  sustained,  and  it  is  proper  to  instruct  the  jury  to  find 
for  the  defendant. 

2.  Presumptions — Railroad  Employees — Ordinary  Hazards, — A  railroad 
employee  assumes  the  ordinary  risks  and  hazards  of  the  employment. 
The  presumption  is,  that  he  understands  the  nature  and  dangers  of  the 
employment  when  he  engages  in  the  service,  and  if  not,  that  he  will 
inform  himself. 

Trespass  on  the  ease^  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Patne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Afiirmed.  Opinion  filed 
February  14,  1898. 

E.  A.  Meyer,  F.  M.  Williams,  attorneys  for  appel- 
lant. 

Ohables  B.  Keeler,  attorney  for  appellee.  Geo.  R. 
Peck,  of  counsel. 

Frequent  attempts  have  been  made  to  convict  rail- 
road companies  of  negligence  on  the  mere  ground  of 
the  speed  at  which  their  trains  have  been  run.  But  it 
has  never  been,  and  we  trust  never  will  be,  established 
as  a  rule  of  law  that  any  conceivable  rate  of  speed  is 
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per  se  evidence  of  negligence.  The  whole  object  of 
the  railroad  system  is  to  attain  a  high  speed  of  travel. 
2  Shear.  &  Redf.  on  Negligence  (4  Ed.),  248,  Sec.  460, 
and  cases  in  note;    McKonkey  v.  Chicago,  B.   &  Q. 

B.  R.  Co.,  40  Iowa,  206;  Cohoon  v.  Chicago,  B.  &  Q. 
R'y  Co.,  90  Iowa,  169;  Maher  v.  Atlantic  &  P.  R.  R. 
Co.,  64  Mo.  275. 

The  accident  itself  constitutes  no  proof,  and  raises 
no  presumption  of  negligence  in  any  respect.     Illinois 

C.  R.  R.  Co.  V.  Houck,  Adm'r,  72  111.  286;  East  St. 
Louis  Packing  &  P.  Co.  v.  Hightower,  92  111.  139; 
Sack  V.  Dolese  et  al.,  137  111.  139;  Joliet  Steel  Co.  v. 
Shields,  146  111.  603;  Mobile  &  0.  R.  R.  Co.  v.  God- 
frey,  155  111.  82;  Myers  v.  American  Steel  Barge  Co., 
64  111.  App.  187. 

Verdicts  must  have  evidence  to  support  them,  and 
must  not  be  founded  upon  mere  theory  or  supposition. 
Atchison,  etc.,  R.  R.  Co.  v.  Alsdurf,  68  111.  App.  152; 
Bothwell  V.  Chicago  &  St.  P.  R^y  Co.,  59  Iowa,  192. 

Mr.  Justice  Windes  delivered  the  opinion  of  the 
Court. 

Appellant,  an  employee  of  appellee  as  a  section 
hand,  was  injured  on  August  31,  1891,  while  on  a 
handcar  being  propelled  by  the  section  crew,  by 
appellee's  engine,  and  brought  suit  to  recover  dam- 
ages. On  a  trial  had  before  the  Superior  Court  and  a 
jury,  at  the  close  of  plaintiflE's  evidence,  on  motion  of 
appellee,  the  court  instructed  the  jury  to  find  a  verdict 
for  appellee,  which  was  done,  and  judgment  rendered 
on  the  verdict.  Appellant  has  appealed,  and  claims 
that  the  trial  court  erred  in  instructing  a  verdict  for 
appellee,  and  in  rendering  judgment  thereon. 

The  negligence  charged  is  that  appellee,  by  its  ser- 
vants (not  fellow  servants  of  appellant),  willfully, 
carelessly  and  improperly  drove  said  engine  and  car 
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attached  toward  and  upon  said  handcar,  etc.,  per  quod 
appellant  was  thrown  from  said  handcar  over  an  em- 
bankment or  grade  to  and  upon  the  ground  below, 
and  injured,  etc.  Appellee  pleaded  the  general  issue, 
and  a  special  plea  not  here  in  question.  The  evidence 
as  to  the  manner  of  the  accident  was,  in  substance, 
viz. : 

Joseph  PfeiflEer,  the  plaintiflE,  testified:  **I  am  the 
plaintiff  in  this  cause.  The  latter  part  of  August, 
1891,  I  was  working  for  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  on  section  work.  I  recol- 
lect the  thirty-first  of  August,  1891.  I  started  to  work 
that  morning  at  7  o'clock.  We  rode  to  the  place  of 
work  on  a  handcar,  leaving  Elgin  ten  or  fifteen  min- 
utes after  seven.  There  were  eleven  men  on  the  hand- 
car; the  section  foreman  was  Pat  Moran.  Ten  minutes 
before  8  o'clock  we  were  at  the  bridge,  over  which  the 
Chicago,  Milwaukee  and  St.  Paul  crosses  the  North- 
western road ;  no  trains  passed  us  going  to  the  bridge. 
When  close  to  the  bridge  a  man  called  out  'a  train  is 
coming.'  I  stood  in  the  middle  with  my  back  toward 
the  machine,  toward  the  engine.  There  is  a  sharp 
curve  a  quarter  of  a  mile  before  the  bridge.  (It  is 
agreed  that  at  and  near  the  place  of  the  accident  the 
Milwaukee  track  in  question  extended  in  a  westerly 
direction,  and  there  crossed  over  the  Chicago  and 
Northwestern  Railroad  track  by  means  of  an  overhead 
viaduct  or  bridge).  The  Northwestern  track  was  run- 
ning at  the  bottom  of  and  lengthwise  of  the  ravine, 
north  ■  and  souths  and  the  Milwaukee  track  crossed 
above  it  on  this  viaduct,  and  the  Milwaukee  track  ran 
on  an  embankment  that  had  been  built  up  there,  and 
the  embankment  was  sufficient  to  make  a  proper  ap- 
proach to  the  trestle,  so  that  the  Milwaukee  track  at 
the  bridge  and  approach  was  higher  than  the  valley  or 
ravine  which  it  crossed.     The  handcar  just  went  into 
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the  bridge  when  a  man  called  out  *a  train  is  coming.* 
The  handcar  was  eight  or  ten  feet  on  the  bridge.  As 
soon  as  I  heard  the  man  call  out,  I  looked  around  to 
see  if  I  could  jump,  but  I  could  not  do  it  any  more. 
Eight  after  that  I  turned  around,  and  I  saw  it  coming. 

*'Q.  How  far  was  the  engine  from  the  handcar  at 
that  timet 

''A.    600  feet.        , 

'*Q.     How  rapidly  was  the  handcar  moving? 

'*A.  We  went  terribly  fast.  As  fast  as  an  ordinary 
train. 

'*The  Court:  You  were  on  the  same  track  with  the 
engine  were  youT 

**A.     On  the  rails,  yes,  sir. 

**Q.     600  feet  away,  did  you  sayT 

"A.    Yes,  sir. 

**Mr.  Williams:  How  fast  was  the  engine  going  at 
that  timet 

*'A.     Fifty- two  miles  an  hour. 

**The  bridge  was  about  130  feet  long.  After  wo 
looked  around  and  saw  the  engine,  we  worked  as  fast 
as  we  could  to  get  off  the  bridge.  When  we  got  to  the 
further  end  of  the  bridge  the  engine  caught  us.  At  the 
moment  we  left  the  bridge  the  engine  struck  the  hand- 
car and  gave  me  a  shove  and  we  flew  oflE  the  handcar. 
There  were  eight  men  on  the  handcar  at  that  time. 
The  foreman  was  among  them.  I  was  thrown  oflE  down 
to  the  fence,  thirty-five  feet.  I  was  dizzy  and  didn't 
know  what  happened.  After  the  engine  struck  the 
handcar  it  took  it  along;  the  engine  took  it  along  900 
feet. 

"Q.  Can  you  state  whether  or  not  the  engine 
stopped  after  carrying  the  handcar  900  feet  away  ? 

**A.     It  stopped  alone,  and  there  it  stood. 

'*Q.  What  condition,  if  you  know,  was  the  handcar 
in  at  that  timet 
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^'A.  Everything  was  broken.  It  was  a  Chicago, 
Milwaukee  and  St.  Paul  engine  that  struck  the  hand- 
car. 

'*!  worked  for  the  railroad  four  days  before  I  was 
hurt.  I  worked  for  the  Chicago,  Milwaukee  and  St. 
Paul;  I  never  worked  for  the  Chicago,  Milwaukee  and 
St.  Paul  before  as  a  section  hand.  The  first  day  we 
laid  ties;  I  waa  hired  to  lay  the  tracks. 

**The  work  I  was  hired  to  do  required  me  to  be 
around  the  railroad  tracks.  I  lived  in  Elgin.  Every 
morning  we  would  go  to  work  along  the  track  on  this 
handcar.  I  would  help  to  pump  the  handcar.  Trains 
would  come  along  during  the  day;  trains  would  pass 
us  while  at  work  on  the  track.  I  watched  for  trains. 
I  watched  for  trains  in  the  direction  I  was  standing.  If  a 
train  was  coming,  we  could  take  the  handcar  from  the 
track  quick  enough.  While  I  kept  watch  in  one  direc- 
tion, the  other  section  men  kept  watch  in  the  other  direc- 
tion. I  could  not  tell  when  trains  were  coming  except 
by  keeping  watch.  Just  before  we  started  that  morning 
a  train  went  west.  When  the  train  went  west  that 
morning  we  stopped  in  the  tool  house  at  Elgin.  That 
train  was  a  regular  train.  It  came  everyday.  I  don't 
know  whether  it  carried  green  flags  or  not.  I  did  not 
see  it.  I  was  in  the  tool  house.  Eleven  men  started 
on  the  handcar.     I  faced  west. 

"I  kept  watch  towards  the  west  for  trains;  the  others 
kept  watch  for  trains  from  the  east.  I  did  not  know 
when  we  started  when  the  next  train  would  come  nor 
from  what  direction  it  would  come.  For  my  part  I 
looked  out,  so  I  am  not  run  over.  Our  section  was 
from  Elgin  to  McQueen.  We  were  on  our  own  section. 
We  had  picks  and  shovels  on  the  floor  of  the  handcar. 
They  did  not  make  a  noise.  We  could  hear  if  a  train 
was  coming.  There  are  a  good  many  curves  in  the 
track  between  Elgin  and  McQueen.     I  do  not  know 
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how  many.  There  are  several  other  sharp  curves  on 
the  track  just  east  of  the  bridge.  The  train  goes  on 
this  curve  through  a  cut,  before  it  gets  on  the  bridge. 
We  kept  watch  when  we  got  to  that  curve  just  east  of 
the  bridge.  The  handcar  was  going  like  a  slow  freight 
train.  We  did  not  stop  near  the  curve.  We  got  about 
eight  feet  on  the  bridge  when  this  man  called  out  a 
train  was  coming.  I  do  not  know  how  many  miles  an 
hour  the  handcar  was  going.  I  do  not  know  which 
way  the  man  was  facing  who  called  out  a  train  was 
coming.  I  looked  back  east.  When  I  looked  back  I 
saw  the  train. 

**Q.  How  far  away  was  it  then! 

**A.  Eight  rails  long — that  is  240  feet.  It  had  come 
around  the  curve  and  through  the  cut.  It  was  plain 
in  sight  when  we  looked  around.  I  think  the  train 
was  going  fifty-two  miles  an  hour.  I  can  not  tell  ex- 
actly. I  am  not  an  expert.  I  did  not  try  to  get  oflE 
the  handcar  then.  We  all  tried  to  go  faster  and  get 
over  the  bridge,  and  got  clear  over  the  bridge  onto  the 
ground  before  the  train  came  to  us.  I  didn't  get  oflE 
that  handcar  before  the  engine  struck  it.  There  were 
eight  men  on  the  handcar  with  me  when  the  engine 
struck  it.  It  threw  me  down  into  the  ditch.  I  wanted 
to  jump.     I  was  standing  in  the  middle.'' 

Adolph  Eossdeutscher,  a  witness  for  plaintiff,  testi- 
fied: **I  was  one  of  the  section  gang.  I  was  on  the 
handcar  when  Pf eiffer  got  hurt.  We  commenced  work 
ten  or  fifteen  minutes  after  7  in  Elgin  at  the  tool  house. 
We  went  from  Elgin  to  Elmora  on  the  handcar.  El- 
mora  is  four  miles  from  Elgin.  There  are  ten  to  twelve 
men  on  the  handcar  from  Elgin  to  Elmora.  The 
bridge  is  nearly  a  mile  from  Elmora.  There  were  on 
the  car  nine  men,  I  think.  The  others  left  the  car  a 
short  ways  before  Elmora.  I  was  on  the  handcar 
when  the  engine  came  along.     This  was  six  to  eight 
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feet  from  the  bridge.  The  engine  came  right  around 
the  curve,  I  think  abot  180  feet.  I  was  on  the  front 
side  facing  toward  Elgin.  That  was  west.  The  car 
was  east  of  Elgin.  The  locomotive  was  east  of  Elgin. 
I  had  my  face  toward  the  train.  A  man  hollered  to 
me  ^there  is  an  engine  coming.'  It  was  one  of  the 
employees  on  the  handcar. 

**Q.     What  did  you  do  then? 

**A.  The  foreman  said  *hurry  up,  hurry  up,'  to  go 
over  the  bridge.  But  they  could  not  get  over  the 
bridge  any  more.  They  could  not  jump  this  side  of 
the  bridge.  The  ground  was  about  eighteen  or  twenty 
feet  down.  I  did  not  see  Pfeiflfer  get  oflE.  I  did  not 
see  any  of  the  rest  get  oflE  either.  According  to  my 
idea  the  engine  was  going  over  fifty  miles  an  hour. 
The  engine  run  after  it  struck  the  handcar  200  to  300 
meters.     Between  200  and  300  yards. 

**Q.  Where  was  the  handcar  when  the  engine 
stopped? 

**A.     On  the  cow  catcher. 

**Q.     Did  you  see  the  handcar  afterward! 

**A.  I  seen  it  after  I  got  up.  The  handcar  was  all 
broken. 

**Q.  Did  you  hear  the  bell  rung  or  whistle  sounded 
as  the  engine  came  around  that  curve? 

**A.  I  didn't  hear  any  bell  or  whistle.  I  worked 
repairing  tracks.  Our  section  was  from  Elgin  to 
Elmora.  It  extended  about  five  miles.  Our  section 
crew  went  over  the  section  every  day.  Sometimes 
trains  would  come  along.  When  they  were  coming  we 
would  take  the  handcar  oflE  the  track.  We  kept  watch 
to  see  if  any  trains  were  coming  along.  The  only  way 
we  could  tell  was  by  watching.  Some  watched  east 
and  some  west.  There  are  sharp  curves  on  the  track. 
The  country  was  hilly  and  there  are  woods  on  the  side 
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of  the  track.  There  we  kept  a  sharp  lookout  fortrains. 
There  is  a  sharp  curve  just  east  of  this  bridge,  a  pretty 
sharp  curve.  It  is  near  the  bridge,  but  I  can't  tell 
exactly  how  near.  That  sharp  curve  just  east  of  the 
bridge  is  in  a  cut.  The  bridge  is  about  three  rails  in 
length.  We  tried  to  get  over  the  bridge,  but  we  didn't 
see  the  train.  We  could  see  the  train  just  from  the 
curve. 

'*Q.  Were  you  on  the  bridge  when  you  saw  the 
engine  come  out  of  the  curve? 

**A.     We  was  on  the  bridge,  at  the  east  end. 

'*Q.  Now,  did  you  try  to  stop  or  did  you  harry  up 
to  get  over  before  the  train  got  there? 

'*A.  Yes,  the  section  foreman  says,  'hurry  up, 
hurry  up.'     That  was  after  we  got  on  the  bridge. 

'*Q.  You  had  to  hurry  up  and  get  where  you  could 
get  off,  did  you? 

'*A.  ^  Yes,  we  had  to  hurry  up  to  get  over. 

**Q.  Your  handcar  got  off  the.  bridge  before  the 
train  got  there,  didn't  it? 

''A.     No. 

*'Q.  Did  you  have  time  after  you  saw  the  train  to 
get  to  a  place  where  you  could  get  off? 

'*A.     No." 

August  Witt,  for  plaintiff,  testified:  **This  loco- 
motive engine  and  caboose  was  moving  in  the  same 
direction  as  the  handcar.  There  is  a  curve  before  you 
get  to  the  trestlework.  The  track  is  nearly  all  curves. 
On  the  side  of  the  curve  there  is  a  forest;  that  is  what 
we  would  call  a  hollow  side  to  the  curve.  You  could 
see  a  train  coming  from  the  east  600  feet.  When  I  saw 
it,  it  was  about  fifteen  rails— 450  feet.  The  other  men 
saw  it  before  I  did.  I  was  standing  with  my  face  west 
to  it. 

•'Q.  Well,  when  you  saw  the  engine  approaching 
the  handcar,  what  did  you  do? 
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**A.  The  foreman  told  us  to  *hurry  up,  boys,  and 
get  across  the  bridge.^  We  wanted  to  get  across  the 
bridge  as  we  could  not  jump  then.  The  bridge  was 
seven  or  eight  rails  long.  I  could  not  tell  how  long. 
It  was  over  four  rails  long.  There  was  not  very  much 
room  there.  Just  room  for  one  track.  That  is  all. 
I  jumped  from  the  car  to  the  ground.  It  was  about 
four  or  five  feet  where  I  jumped.  I  jumped  on  the 
north  side;  some  jumped  on  the  south  side.  I  do  not 
know  where  the  other  fellows  rolled  to.  I  did  not  see 
where  they  went  to.  That  is  where  railway  track  is 
about  level,  you  call  that  a  dump.  It  is  kind  of  high 
there.  The  engine  ran  about  500  feet  after  it  struck 
the  car.  When  I  jumped  up  they  were  picking  the 
handcar  oflE  the  cow  catcher.  I  did  not  hear  any  whis- 
tle blown  that  morning.  I  did  not  hear  any  bell  ring. 
We  could  hardly  hear  a  bell  rung  fifty  rails  that  morn- 
ing; it  was  rather  foggy.  I  do  not  know  how  far  we 
could  hear  it  ring.  We  could  hardly  hear  it  fifty  rails 
this  morning.  The  handcar  was  going  about  eight  or 
nine  miles  an  hour.  The  engine  and  car  attached  was 
running  pretty  fast.  Joseph  PfeiflEer  was  a  section 
hand  in  the  gang.  The  gang  lived  at  Elgin.  We  did 
work  wherever  the  foreman  directed  and  would  go  to 
our  work  on  the  handcar.  When  we  finished  work  at 
one  place,  we  went  to  another.  The  section  crew 
worked  the  handcar.  We  would  meet  trains  running 
on  the  same  track  in  one  direction  or  another.  When 
the  trains  would  come  from  another  direction  they 
would  take  the  handcar  oflE.  The  crew  was  liable  to 
meet  a  train  anywhere  on  the  track.  We  could  not 
tell  when  trains  would  come  along  except  by  wat<3hing 
for  them.  That  morning  was  rather  foggy,  and  we 
could  not  see  or  hear  as  well  as  on  a  clear  morning. 
Any  train  was  liable  to  run  in  one  or  more  sections  on 
any  day.    This  train  ran  in  two  sections  that  day. 
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The  train  that  struck  the  handcar  was  the  last  section ; 
before  we  left  Elgin  that  morning  I  saw  a  section  go 
out.  The  crew  were  in  the  tool  house.  The  engine 
on  the  section  that  went  out  had  green  flags,  which  indi- 
cated that  another  section  was  coming.  Pfeiflfer  was 
in  the  tool  house.  Our  car  started  ten  or  fifteen  min- 
utes after  that  section  went  out.  Our  crew  could  not 
tell  how  soon  any  section  would  come  without  keeping 
watch  for  it.  Henry  Strandt  was  facing  east;  that  is 
the  direction  the  train  would  come  from.  When  we 
got  near  the  east  end  of  the  bridge,  we  did  not  check 
the  speed  of  the  handcar;  we  were  moving  right  along. 
Henry  Strandt  first  saw  the  train.  We  were  then 
about  fifteen  or  twenty  feet  on  the  bridge.  The  hand- 
car was  going  about  eight  or  nine  miles  an  hour. 
There  was  no  place  where  we  could  get  oflE  the  track. 

**Q.  What  did  you  have  to  do  before  you  could  get 
oflE  the  track? 

**A.  What  did  we  have  to  do?  We  had  to  hustle  up 
and  get  across  the  bridge,  so  that  we  could  jump.  There 
was  only  one  way  that  we  could  do. 

**Q.  What  did  the  foreman  say  to  the  crew? 

*'A.  *Hustle  up,  boys,  and  let  us  get  across  the 
bridge.* 

**Q.  Was  there  anything  else  they  could  do  and 
save  themselves? 

'*A.  No,  we  couldn't  do  anything. 

"Q.  Before  you  saw  the  engine  coming,  had  you 
paid  any  attention  to  listen  for  a  whistle? 

*'A.  No. 

"Q.  You  don't  know  whether  or  not  the  engineer 
actually  did  sound  the  whistle  before  you  saw  it,  do 
you? 

*^A.  No. 

**Q.  So  all  that  you  know  is,  that  after  you  saw  the 
engine  close  at  hand,  it  didn't  afterwards  whistle? 


426  Appellate  Coubts  of  Illinois. 

Vol.  73.]  Pfeiffer  ▼.  C,  M.  &  St.  P.  B'y  Co. 

'*A.  No.  The  shovels  and  picks  make  some  noise 
on  the  handcar/^ 

We  think  it  is  clearly  apparent  from  this  evidence 
that  appellee  was  guilty  of  no  negligence  in  ranning  its 
train  as  it  did ;  that  it  owed  no  duty  to  appellant  to  run 
its  train  at  a  less  rate  of  speed  than  is  shown ;  that  it 
fails  to  appear  that  the  accident  was  caused  by  reason 
of  a  failure  to  ring  a  bell  or  sound  a  whistle,  if  there 
was  failure  in  that  regard,  and  that  the  danger  to  which 
appellant  was  exposed,  to  wit,  the  running  of  a  train 
on  appellee's  road  at  a  rapid  rate  of  speed  at  any  time, 
without  the  ringing  of  a  bell  or  the  sounding  of  a 
whistle,  was  a  risk  which  he  assumed  when  he  entered 
appellee's  employ  as  a  section  hand. 

It  is  needless  to  recapitulate  the  evidence.  It  is 
sufficient  to  say  that  under  all  the  circumstances  shown, 
appellee  is  not  liable  for  any  negligence  which  is  not 
willful,  or  such  reckless  carelessness  as  would  amount 
to  willfulness.  There  is  no  evidence  or  willful  negli- 
gence. There  is  no  evidence  that  appellee's  train  could 
have  been  stopped  sooner  than  it  was  stopped,  nor  that 
the  engineer  saw  the  handcar  in  time  to  have  avoided 
the  accident,  or  at  any  time  before  the  accident.  Wil- 
liams V.  R'y  Co.,  135  111.  496;  R.  R.  Co.  v.  Arias,  30 
S.  W.  Rep.  447;  R.  R.  Co.  v.  Peterson,  32  111.  App. 
139;  R.  R.  Co.  v.  Johnson,  103  111.  520;  Stafford  v.  R. 
R.  Co.,  114  111.  247,  and  cases  cited;  R'y  Co.  v.  Clark, 
108  111.  118;  R.  R.  Co.  v.  Wachter,  60  Md.  395;  Jolly 
v.  R'y  Co.,  93  Mich.  370. 

The  case  of  R'y  Co.  v.  O'Connor,  77  111.  391-4, 
especially  relied  on  by  appellant,  is  clearly  a  diflEerent 
case  from  tha  one  at  bar,  in  that  the  engine  in  that 
case  ^as  being  run  within  city  limits,  ''tender  foremost, 
at  a  high  rate  of  speed  (15  to  40  miles  per  hour),  in 
violation  of  the  city  ordinance,"   which   prohibited 
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trains  or  engines  from  running  at  a  greater  rate  of 
speed,  in  the  city  limits,  than  six  miles  per  hour. 
The  judgment  is  affirmed. 


Ada  M.  P.  Ames  y.  Gerhardt  H.  Stockhoff  et  al. 

1.  Certificate  of  Evidekce— /to  Office  and  Functions,— The  sole 
offioe  or  fanction  of  a  certifioate  of  evidence  in  a  ohanoery  cause  is  to 
truly  set  forth  the  evidence  offered,  rejected,  received  and  considered  on 
the  hearing,  and  any  attempt  to  make  it  subserve  some  other  purpose  is 
without  warrant  of  law. 

2.  Same — Affidavits  Not  Attached  to  and  Filed  with  the  Record.— At^dh- 
Tits  not  attached  to  and  filed  with  the  pleadings  are  not  a  part  of  the 
recotd  in  a  chancery  case  unless  made  so  by  a  certificate  of  evidence. 

3.  Presumptioks — As  to  Affidavits  in  Chancery  Cases. — It  Qan  not  be 
presumed,  from  the  fact  that  an  affidavit  is  among  the  files  in  a  chancery 
case,  that  it  was  heard  by  the  court  in  a  proceeding  before  it,  in  the  ab- 
sence of  a  certificate  of  the  judge  that  it  was  so  heard. 

4.  Same — Affidavits  in  a  Motion  to  Appoint  a  Receiver.— At&dhvitB 
offered  as  evidence  upon  the  hearing  of  a  motion  to  appoint  a  receiver 
can  only  be  made  a  part  of  the  record  by  a  certificate  of  evidence. 

5.  Equitt  Pragtioe — Preserving  Evidence  to  Sustain  Decrees. — ^It  is  in- 
cumbent upon  a  party  seeking  to  sustain  a  decree  to  preserve  the  evidence 
in  the  record,  either  by  recitals  in  the  decree  of  the  facts  proved,  or  by 
depositions  taken  and  filed  in  the  case,  or  by  the  report  of  the  master  con- 
taining the  evidence  taken  and  heard  on  the  trial  and  filed  in  the  case. 

6.  Sauz— Where  No  Evidence  Has  Been  Preserved. — If  no  evidence  has 
been  preserved  in  any  of  the  modes  indicated  the  decree  must  be  reversed. 

In  Eqnlty.  Motion  to  appoint  a  receiver.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Henrt  M.  Shepard,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1897.  Reversed.  Opinion  filed 
February  14,  1898. 

HowABD  Ames,  attorney  for  appellant. 

Blum  &  Blum,  attorneys  for  appellants. 

An  affidavit  is  no  part  of  the  record  unless  made  so 
by  the  certificate  of  evidence  or  bill  of  exceptions. 
Troy  V.  Reilley,  3  Scam.  259;  Farns worth  v.  Agnew, 
27  111.  42;  Schlump  v.  Reidersdorf,  28  lU.  68. 
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If  the  bill  of  exceptions  does  not  show  that  it  con- 
tains all  the  evidence,  the  court  will  presume  that  there 
was  evidence  to  support  the  judgment.  Goodrich  v. 
City  of  Minonk,  62111.121. 

Me.  Justice  Windes  delivebed  the  opinion  of  the 

COUBT. 

Upon  an  unsworn  bill  to  foreclose  a  trust  deed,  and 
before  answer,  the  Superior  Court  appointed  a  receiver 
in  this  case,  with  the  usual  powers  of  a  receiver  in 
chancery,  and  by  the  order  directed  the  receiver  not  to 
disturb  the  present  occupants  of  the  premises  in  ques- 
tion, provided  they  should  pay  rent  therefor  at  the 
rate  of  $30  per  month  for  a  period  not  extended  beyond 
-April  30,  1898,  and  that  from  May  1, 1898,  the  receiver 
should  lease  said  premises  for  the  best  figure  that  could 
be  obtained  for  a  period  not  exceeding  one  year. 

From  the  order  appointing  the  receiver,  appellant, 
who  was  made  defendant  by  amendment  to  the  bill, 
has  appealed.  Appellees  have  moved  to  strike  from 
the  record  certain  affidavits,  appearing  on  pages  15 
to  32,  inclusive,  of  the  record,  and  to  dismiss  the  ap- 
peal. These  affidavits  purport,  according  to  certain 
notices  in  the  record,  to  be  counter  affidavits,  read  on 
motion  to  appoint  a  receiver  in  said  cause,  and  to  fix  the 
amount  of  rent  to  be  paid  for  the  premises  in  question, 
but  there  is  no  other  showing  in  the  record  by  certifil- 
cate  of  evidence  or  otherwise,  that  any  affidavits  or 
proof  had  been  previously  presented  to,  or  that  the 
court  ever  considered  these  affidavits  in  any  matter  or 
hearing  in  the  cause.  It  is  contended  by  appellant  that 
these  affidavits,  by  being  filed,  became  a  part  of  the 
record,  this  being  a  chancery  case.  It  is  conceded  that, 
were  the  case  at  common  law,  in  order  to  make  them  a 
part  of  the  record,  they  must  be  made  so  by  bill  of 
exceptions. 
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The  Supreme  Court  in  Ferris  v.  McClure,  40  111.  99, 
said  where  the  question  was  as  to  whether  a  master's 
report  was  part  of  the  record,  without  being  contained 
in  '^a  bill  of  exceptions, '^  in  a  chancery  case,  that  the 
bill,  answer,  replication,  proofs  taken  by  deposition, 
oral  evidence  taken  before  the  court  and  reduced  to 
writing,  exhibits,  the  master's  report,  the  orders  and 
decrees  of  the  court,  are  all  parts  and  parcels  of  the 
record. 

Also  in  Smith  v.  Newland,  40  HI.  100,  it  was  said, 
'*If  a  certificate  of  evidence  is  taken  (made)  it  need 
contain  only  the  oral  testimony,''  but  this  language 
was  used  with  reference  to  a  deposition  on  file  in  the 
case  which  was  suppressed  on  the  hearing,  and  the 
court  held  that  the  deposition  was  a  part  of  the  record 
without  being  made  such  by  a  certificate  of  evidence. 

In  Flaherty  v.  McCormick,  123  111.  525,  the  question 
being  as  to  whether  certain  motions  and  orders  in  a 
chancery  case  were  part  of  the  record  without  being 
made  such  by  certificate  of  evidence,  the  court  said: 
*'The  sole  oflBce  or  function  of  a  certificate  of  evidence 
in  chancery  causes,  as  its  very  name  implies,  is  to  truly 
set  forth  the  evidence^  offered^  rejected,  received  and  con- 
sidered on  the  hearing,  and  any  attempt  to  make  it 
subserve  some  other  purpose  is  without  warrant  of 
law;"  and  the  court  held  that  it  was  no  part  of  the 
oflBce  or  function  of  a  certificate  of  evidence  in  a  chan- 
cery case  to  preserve  the  motions  and  orders  for  pur- 
poses of  review  by  an  appellate  tribunal.  In  this  case 
the  court  also  said,  in  speaking  of  whether  it  was  neces- 
sary to  preserve  exceptions  to  the  rulings  of  the  court 
in  a  chancery  case:  **A11  motions  and  orders  in  a 
chancery  case  must  be  entered  of  record,  and  on  appeal 
these  motions  and  orders,  together  with  the  pleadings 
and  all  the  files  in  the  case,  constitute  the  record  upon 
which  the  case  is  reheard."    But  it  will  be  observed 
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that  in  none  of  these  cases  was  the  question  at  bar 
before  the  court. 

In  Van  Pelt  v.  Dunford,  58  111.  146,  the  Supreme 
Court  held  that  affidavits  in  support  of  a  motion  for  a 
new  hearing  in  a  proceeding  to  enforce  a  mechanic's 
lien,  were  not  a  part  of  the  record  unless  made  so  by  a 
certificate  of  evidence,  and  that  in  the  absence  of  a 
certificate  of  evidence,  the  court  would  not  '^presume, 
from  the  mere  fact  that  the  affidavits  were  found 
among  the  files  of  the  cause,  that  the  same  were  read 
to  the  court.'' 

In  Bressler  v.  McCune,  56  111.  481,  it  was  held  that 
depositions  regularly  taken  and  filed  in  a  chancery 
case,  and  exhibits  made  a  part  of  the  bill  and  filed 
therewith,  are  part  of  the  record  without  any  certificate 
of  the  judge,  and  that  ex  parte  affidavits  read  on  a  mo- 
tion to  dissolve  an  injunction  *'can  not  be  read  as  evi- 
dence on  a  final  hearing,  except  bj^  consent  of  the  par- 
ties, which  should  appear  from  the  certificate  of  the 
judge  who  heard  the  cause."  The  affidavits  were  made 
a  part  of  the  re?ord  in  this  case  by  certificate  of  evi- 
dence. 

In  Brockenbrough  v.  Dresser,  67  111.  225,  it  was  held 
that  certified  copies  of  attachments,  judgments  and 
executions,  copied  in  the  record,  and  the  record,  certi- 
fied by  the  clerk  to  contain  a  * 'correct  copy  of  all  the 
papers  on  file,  all  of  the  orders  of  the  court  and  records 
used  in  evidence,"  were  not  a  part  of  the  record  in  the 
absence  of  a  certificate  of  evidence  by  the  court,  and  of 
any  statement  of  the  facts  proven  in  the  decree — that 
the  certificate  of  the  clerk  was  of  no  avail. 

See,  also,  Mcintosh  v.  Saunders,  68  111.  129. 

We  therefore  think  that  it  was  not  intended  by  the 
Supreme  Court  that  any  general  expressions,  such  as 
were  used  in  the  Newland  and  McCormick  cases,  supra^ 
should  be  construed  as  holding  that  affidavits  not  at- 
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tached  to  and  filed  with  the  pleadings,  are  a  part  of  the 
record  in  a  chancery  case,  unless  made  so  by  a  certifi- 
cate of  evidence. 

It  can  not  be  presumed,  from  the  fact  that  an  affi- 
davit is  among  the  files  of  a  chancery  case,  that  it  was 
heard  by  the  court  in  a  proceeding  before  it,  in  the 
absence  of  a  certificate  of  the  judge  that  it  was  so 
heard.  As  said  in  the  McCormick  case,  sti/pra^  the 
sole  function  of  a  certificate  of  evidence  **is  to  truly  set 
forth  the  evidence  oflEered,  rejected,  received  and  con- 
sidered on  the  hearing. '  *  If  the  affidavits  in  questio  n 
were  offered  as  evidence  on  the  hearing  of  the  motion 
to  appoint  a  receiver,  they  can  only  become  a  part  of 
the  record  by  a  certificate  of  evidence.  In  no  other 
way  can  it  be  determined  by  this  court,  whether  they 
were  heard  or  considered  by  the  chancellor.  The  affi- 
davits in  question  are  therefore  stricken  from  the 
record,  but  it  does  not  follow  that  the  appeal  should 
be  dismissed.  This  leaves  in  the  record  only  the  sum- 
mons and  return  thereon,  the  unsworn  bill  with 
exhibits  attached,  purporting  to  be  copies  of  certain 
notes  and  a  trust  deed  securing  the  same  on  the 
premises  in  question,  certain  notices  and  the  orders  of 
the  court  allowing  amendments  to  the  bill  and  appoint- 
ing the  receiver,  as  above  stated,  a  demurrer  to  the 
bill  by  appellant  and  others,  and  the  appeal  bond, 
reciting  an  appeal  from  the  order  appointing  the 
receiver.  There  must  be  evidence  in  the  record  to 
support  the  order  of  the  court  in  appointing  a  receiver, 
and  it  is  incumbent  on  the  party  seeking  to  sustain  the 
decree  to  preserve  the  evidence  in  the  record,  either  by 
recitals  in  the  decree  of  the  facts  proved,  or  by  depo- 
sitions duly  taken  and  filed  in  the  case,  or  by  report  of 
a  master  in  chancery,  including  the  evidence  taken 
and  heard  on  the  trial  and  filed  in  the  case,  or  by  bill 
of  exceptions  or  certificate  of  evidence  (as  it  is  called 
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in  a  chancery  case),  reciting  the  evidence  given  on  the 
hearing,  filed  in  the  case,  and  thus  made  a  part  of  the 
record.  If  no  evidence  had  been  preserved  sustaining 
the  decree  in  any  of  the  modes  indicated,  it  must  be 
reversed.  Baird  v.  Powers,  131  111.  67,  and  cases 
cited;  Ryan  v.  Sanford,  133  111.  298,  and  cases  cited; 
Jackson  v.  Sackett,  146  111.  655,  and  cases  cited. 

This  rule  applies  to  the  appointment  of  a  receiver. 
Baker  v.  Backus,  32  111.  115;  High  on  Receivers,  Sees. 
105-107. 

There  is  no  showing  by  the  record,  nor  by  recital  in 
the  order  of  facts  proven  or  otherwise,  that  there  is 
any  danger  to  appellees  whatever  of  loss  or  damage  in 
case  a  receiver  should  not  be  appointed,  nor  in  fact 
any  equitable  ground  justifying  the  appointment  of  a 
receiver,  beyond  the  unsworn  allegation  of  the  bill 
that  the  property  is  meagre  and  scant  security  for  ap- 
pellees' claim,  which  in  insufficient. 

The  claim  by  appellees  that  the  trust  deed  has  a 
provision  which  authorizes  the  appointment  of  a  re- 
ceiver, is  unsupported  by  the  record.  We  can  find 
no  such  provision,  and  even  if  the  purported  copy 
attached  to  the  bill  had  such  a  provision  as  we 
have  said,  there  is  no  proof  in  the  record  from  which 
we  can  say  there  is  in  fact  such  a  trust  deed  in  exist- 
ence. 

The  motion  to  dismiss  the  appeal  is  denied,  and  the 
order  appointing  a  receiver  is  reversed. 


Henry  Sontag  t.  Thomas  J.  O'Hare^  Adm'r. 

1.  Landlord  and  Tenant— i^a&i^ify  for  FaXLure  to  Make  Sepairs. — 
When  a  landlord  at  the  time  of  leasing  premises  agrees  to  make  certain 
repairs  and  fails  to  do  so,  he  will  be  liable  for  injuries  resulting  from  his 
neglect  to  make  such  repairs. 
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2.  EviBENOi — From  Which  Presumptions  Arise. — ^Presnmptions  are 
derived  wholly  and  directly  from  the  oiroomstanoes  of  the  partioolar  ease 
by  means  of  the  eommon  ezperienee  of  mankind  by  the  ordinary  reason- 
ing powers  and  without  the  aid  of  artifloial  roles  of  law. 

3.  iNSTBXTcrnoNS — Who  Can  Not  Complain  of  Error  in. — An  instraetion 
in  a  elyil  case  requiring  a  degree  of  proof  not  required  by  law  in  such  oases 
B  err  oneoas,  bat  the  person  in  whose  favor  it  is  given  can  not  be  heard  to 
complain. 

Trespass  on  the  Case^  for  damages;  death  from  negligence,  etc. 
Appeal  from  the  Oircnit  Court  of  Cook  County;  the  Hon.  Biohard  8. 
TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  ].897. 
Affirmed.    Opinion  filed  February  14, 1898. 

LoESCH  Bbothebs  &  Howell,  attorneys  for  appel- 
lant. 

Sullivan  &  MoAbdle,  and  P.  L.  MoAbdle;  attorneys 
for  appellee. 

Mb.  Justice  Wihdes  delivebed  the  opinion  of  the 

COUBT. 

Appellee,  as  administrator  of  the  estate  of  Vincenza 
Labriola,  deceased,  sued  appellant  in  case  to  recover 
damages  for  injuries  sustained  gn  August  24,  1894, 
which,  it  is  alleged,  caused  the  death  of  deceased  on 
September  16  following.  A  trial  before  the  Circuit 
Court  and  a  jury  resulted  in  a  verdict  and  judgment 
of  $1,200,  from  which  appellant  appealed. 

The  errors  urged  are,  first,  that  the  trial  court  should 
have  directed  a  verdict  for  appellant;  second,  that  the 
verdict  and  judgment  are  contrary  to  the  weight  of  the 
evidence;  and,  third,  that  the  court  erred  in  modifying 
appellant's  fourth  instruction  and  in  giving  it  as  modi- 
fied. 

The  first  point  was  expressly  withdrawn  on  oral 
argument. 

As  to  the  second,  the  evidence  shows,  in  substance, 
that  appellant,  about  June  1,  1894,  rented  to  one 
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Angelo  Labriola,  the  husband  of  deceased,  the  first 
floor  flat  in  rear  of  building  No.  182  West  Polk  street, 
Chicago;  that  he  occupied  said  premises,  with  his 
family,  including  deceased,  on  and  prior  to  August  24, 
1894,  for  a  month  or  more;  that  at  the  time  the 
premises  were  rented,  appellant  agreed  to  repair  them, 
including  the  stairs  and  porch  leading  thereto,  and  the 
railing  to  the  porch,  but  failed  to  repair  the  railing, 
which  was  in  bad  condition,  was  rotten  and  worm  eaten ; 
that  deceased,  who  was  the  wife  of  Angelo  Labriola,  on 
August  24,  1894,  came  out  of  said  flat  on  the  porch  or 
platform  in  rear  thereof,  with  her  infant  child  in  her 
arms,  placed  her  hand  on  the  railing,  leaned  against  it, 
and  called  her  **big  boy,''  when  the  railing  broke  and 
gave  way,  and  she  fell  to  the  ground  several  feet  below, 
striking  her  head  and  shoulder  against  a  wagon,  was 
picked  up  senseless  and  carried  into  the  house,  and  so 
remained  for  two  or  three  hours ;  that  she  was  a  large 
woman,  about  eight  months  advanced  in  pregnancy; 
was  thirty-five  years  old,  and  had  previously  borne 
eight  or  nine  children.  She  died  September  16, 1894. 
There  was  a  conflicf  in  the  evidence  as  to  whether 
appellant  had  agreed  to  make  said  repairs,  but  when 
it  is  all  considered  there  was  sufficient  to  justify  the 
jury  in  finding  that  he  agreed  at  the  time  of  the  renting 
to  make  them.  This  would  make  appellant  liable  in 
this  case,  if  Mrs.  Labriola's  injuries  caused  her  death. 
Mendel  v.  Fink,  8  111.  App.  378;  Piatt  v.  Farney,  16 
Id.  216.     . 

The  principal  contention  of  appellant,  and  the  only 
one  made  on  oral  argument,  was  that  the  cause  of 
death  was  not  shown  by  appellee ;  that  the  evidence 
fails  to  show  that  the  injuries  resulted  in  the  death  of 
deceased. 

The  physician  who  was  called  to  Mrs.  Labriola  on 
August  24,  the  same  day  of  the  injury,  testified : 
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"I  remember  attending  Vincenza  Labriola  in  August, 
1894.  At  that  time  she  was  suffering  from  a  broken 
left  clavicle  or  collar  bone,  and  had  a  cut  on  the  side 
of  her  head  between  the  ear  and  top  of  the  head  along 
the  right  side.  My  recollection  is  that  I  saw  her  in  the 
evening  on  August  24,  1894.  The  clavicle  is  what  we 
call  in  common  language  the  collar  bone.  It  is  a  bone 
that  extends  from  the  breast  bone  over  to  what  you  call 
the  shoulder  bone.  It  is  a  bone  five  or  six  inches  long 
and  shaped  like  an  Italian  *F.'  The  scalp  wound  was 
about  an  inch  and  a  half  long  and  cut  through  the 
skin.  My  recollection  is  that  she  was  conscious.  She 
was  a  woman  of  medium  height  and  rather  stoutly 
built.  I  could  not  say  whether  she  was  pregnant, 
because  I  did  not  make  an  examination  to  that  end. 
Her  appearance  would  indicate  that  she  was  pregnant. 
I  would  think  her  pregnant. 

**Q.  Did  you  attend  her  after  that  day! 

"A.  I  saw  her  until  the  sixteenth  of  September,  dis- 
missed the  case  at  that  time. 

*'Mb.  MoAbdle:  This  woman  that  you  saw,  fell  a 
distance  of  five  or  six  feet  to  the  ground,  striking  as 
she  fell  down,  a  wagon,  holding  in  her  arms  a  baby,  to 
receive  the  injuries  you  have  described,  what  would  be 
the  result  of  those  injuries? 

**A.  They  may  result  in  many  ways.  The  result 
might  be  one  way  or  the  other,  one  thing  or  another. 
In  her  case  she  recovered  from  those  injuries. 

'*The  CouBT:  She  recovered  from  the  injuries? 

•'A.  She  did. 

**Mb.  MoAbdle:  Do  you  know  whether  that  woman 
was  living  on  the  sixteenth  of  September? 

"A.  I  saw  her  on  the  sixteenth  of  September. 

"Mb.  MoAbdle:  Suppose,  doctor,  a  woman  of 
thirty-five  or  thirty-six  years  of  age — 

"The  Coubt:  This  woman. 


t 
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**Mr.  McArdle:  This  woman  that  you  saw,  fell  a 
distance  of  five  or  six  feet  to  the  ground,  striking  as 
she  fell  down,  a  wagon,  the  hub  of  a  wagon,  holding 
in  her  arms  a  baby,  to  receive  the  injuries  which  you 
have  described,  what  would  be  the  result  of  those 
injuries? 

**A.  They  may  result  in  many  ways.  The  result 
might  be  one  way  or  another,  or  one  thing  or  another. 
In  her  case  she  recovered  from  those  injuries. '' 

CROSS-EXAMINATION. 

**0n  the  sixteenth  of  September,  1894,  the  lady  was 
in  good  condition.  She  had  got  along  well  from  her 
injuries.  I  did  not  attend  her  after  that.  On  the  six- 
teenth of  September  she  was  up  and  around.'' 

This  witness  was  not  present  when  Mrs.  Labriola 
died,  was  not  a  willing,  if  not  a  hostile  witness  to 
appellee  (as  we  think  appears  from  other  parts  of  his 
testimony),  and  is  certainly  mistaken  when  he  says  he 
saw  her  on  the  day  of  her  death,  and  that  she  had 
recovered  from  her  injuries,  as  is  shown  by  the  follow- 
ing testimony: 

Teresa  Uferira,  for  plaintiflE,  testified:  **She  was 
picked  up  senseless  and  carried  into  the  house.  Mrs. 
Labriola  died  fifteen  or  twenty  days  after  the  injury. 
At  the  time  she  was  injured  she  was  eight  months 
pregnant.  Between  the  time  of  the  accident  and  her 
death  I  went  to  see  Mrs.  Labriola  every  day.  She  was 
suffering  all  the  time  with  pain.  I  didn't  see  her  up 
after  she  got  injured.  When  I  saw  her  she  was  in 
bed.'' 

CROSS-EXAMINATION. 

*'I  didn't  see  her  up  and  around.  I  have  not  seen 
her  up.  I  lived  in  the  second  story  of  the  next  build- 
ing toward  the  river." 
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Theresa  Fioro,  for  plaintiflE,  testified:  ''Live  at  224 
Polk  street.  I  knew  Vincenza  Labriola  in  her  lifetime. 
I  don't  remember  the  exact  date  she  was  injured.  She 
fell  with  her  shoulder  on  the  wheels  of  the  wagon. 
After  she  fell  she  stayed  on  the  ground.  I  saw  her 
every  day  after  the  accident  until  she  died.  She  must 
have  been  eight  months  pregnant  when  she  fell.  She 
fell  clear  to  the  ground  after  she  struck  the  wagon. 
Her  head  was  bruised. '' 

Mary  Labriola,  for  plaintiff,  testified:  *'Live  at  163 
West  Polk  street.  I  knew  Vincenza  Labriola  in  her 
lifetime.  Knew  her  before  the  accident ;  to  her  I  am  a 
sister-in-law.  I  saw  her  during  her  illness  after  the 
injury.  I  was  there  all  the  time  from  the  first  day  till 
she  died.  She  was  unconscious  two  or  three  hours 
after  the  accident.  I  waited  on  her  and  gave  her 
medicines.  She  had  marks  on  her  body  on  the  right^ 
side  and  her  back ;  it  was  black  and  blue.  It  was  on 
the  right  hand  side  of  the  middle  of  the  stomach.  I 
saw  those  marks  when  I  put  on  clean  clothes.  She 
couldn't  wait  on  hereelf.  She  was  not  up  and  around 
the  house  during  her  sickness.  She  was  up  for  an 
hour  or  an  hour  and  a  half  or  so,  and  she  had  to  lay 
down.  She  was  in  pain  day  and  night.  She  got  up 
for  an  hour,  or  an  hour  and  a  half  a  day,  you  know, 
and  the  rest  of  the  time  she  was  in  bed.  I  don't 
remember  the  date  when  she  died.  I  remember  it  was 
Sunday  morning,  but  I  can't  tell  what  month  it  was. 
It  was  about  fifteen  or  twenty  days  after  she  was  in- 
jured, but  I  can't  remember  sure.  She  spit  blood  two 
or  three  days  before  she  died.  It  was  black;  you 
couldn't  stand  the  smell,  chunks  of  meat  like,  and 
blood.  I  noticed  this  about  three  days  before  she 
died.  Her  stomach  was  awfully  soft  and  black. 
When  she  got  up  she  had  pain.  She  had  pain  all  the 
time;  she  couldn't  take  rest,  sit  down  nor  neither  stay 
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in  bed;  she  couldn't  take  rest  anywhere.     Mrs.  Labri- 
ola's  stomach  was  in  a  bad  condition,  hanging  down.'' 

CROSS-EXAMINATION. 

**Her  stomach  was  kind  of  loose.  I  mean  the  belly. 
Mrs.  Labriola  had  eight  or  nine  children.  Four  were 
living.  I  did  not  tell  the  doctor  about  the  appearance 
of  Mrs.  Labriola's  body.  She  did  not  say  anything 
about  it  to  the  doctor  in  my  presence.  I  did  not  tell 
the  doctor  anything  that  she  said.  I  don't  remember 
how  long  after  the  doctor  quit  coming  that  Mrs.  Labri- 
ola died.  She  never  went  out  of  doors.  Mrs.  Labriola 
could  not  have  gone  out  of  the  house  without  my 
knowing  about  it.  I  was  there  in  the  daytime,  but 
went  home  nights.'' 

The  evidence  of  these  three  witnesses  we  think  shows 
a  condition  of  deceased,  at  the  time  of  and  following 
the  injuries,  amply  sufficient  to  justify  the  jury  in  find- 
ing that  Mrs.  Labriola's  death  was  caused  by  her 
injuries  received  on  August  24.  While  it  is  true 
that  her  death  must  have  resulted  from  her  injuries, 
before  there  could  be  a  recovery  in  this  case,  it  was  not 
necessary,  as  contended  by  appellant,  that  there  must 
be  positive  proof  by  appellee  of  the  actual  cause  of 
death — only  that  there  should  be  proof  from  which 
fair  minded,  intelligent  men,  familiar  with  the  usual 
and  ordinary  affairs  and  experiences,  of  life,  could  rea- 
sonably infer  the  cause  of  death.  The  author  in  Jones 
on  Evidence,  Sec.  9,  says,  quoting  from  Mr.  Greenleaf 
in  speaking  of  presumptions  of  fact,  **these  merely 
natural  presumptions  are  derived  wholly  and  directly 
from  the  circumstances  of  the  particular  case,  by  means 
of  the  common  experience  of  mankind,  without  the 
aid  or  control  of  any  rules  of  law  whatever."  The 
author  further  says:  .  **They  are  inferences  drawn  by 
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the  ordinary  reasoning  powers  and  without  the  aid  of 
any  artificial  rules  of  law/' and  also,  in  Sec.  103,  he 
says,  ''When  the  facts  are  established  from  which  pre- 
sumptions may  be  legitimately  drawn,  it  is  the  province 
of  the  jury  to  deduce  the  presumption  or  inference  of 
fact.'' 

See,  also,  Peoria  &  P.  U.  R'y  Co.  v.  Clayberg,  Adm'r, 
107  111.  644. 

Appellant  asked  the  court  to  give  the  following  in- 
struction, viz.  : 

**The  jury  are  instracted  as  a  matter  of  law,  that  the 
plaiutiflE  in  this  case  can  not  recover  for  the  death  of 
said  Vincenza  Labriola  upon  September  16,  1894,  be- 
cause of  the  injuries  she  received  from  a  fall  off  of  a 
platform  or  steps  upon  the  twenty-fourth  day  of 
August,  1894,  unless  the  plaintiff  in  this  case  has  shown 
by  competent  evidence  that  the  death  was  the  direct  re- 
cult  of  such  injuries;  and  the  jury  are  instructed  that 
they  can  not  presume  that  her  death  was  caused  by 
such  fall  upon  August  24,  1894,  in  the  absence  of 
positive  proof  by  plaintiff  of  the  actual  cause  of  the  death 
of  said  Vincenza  Labriola." 

The  court  modified  this  instruction,  viz: 

'*The  jury  are  instructed  as  a  matter  of  law  that  the 
plaintiff  in  this  case  can  not  recover  for  the  death  of 
said  Vincenza  Labriola  upon  September  16,  1894,  be- 
cause of  the  injuries  she  received  from  a  fall  off  of  a 
platform  or  steps  upon  the  twenty-fourth  day  of  August, 
1894,  unless  you  believe,  from  the  evidence,  that  the 
death  was  the  direct  result  of  such*  injuries;  and  the 
jury  are  instructed  that  they  can  not  presume  that  her 
death  was  caused  by  such  fall  upon  August  24, 1894,  in 
the  absence  of  proof  which  satisfies  your  minds  that  the 
actual  cause  of  the  death  of  said  Vincenza  Labriola  was 
the  injury  received  by  such  fall.  ^^ 
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The  instruction,  as  asked,  left  the  jury  to  determine 
what  was  competent  evidence^  and  also  told  the  jury  that 
the  plaintiff  must  make  positive  proof  of  the  actual 
cause  of  death.  It  was  for  the  court  to  determine  what 
was  competent  evidence,  and  as  we  have  said,  the 
plaintiff  should  not  have  been  required  to  prove  the 
cause  of  death  by  positive  proof. 

The  instruction,  as  given,  was  erroneous,  if  at  all,  in 
favor  of  appellant,  because  it  says,  in  effect,  that  the 
minds  of  the  jury  should  be  satisfied  that  the  actual 
cause  of  death  waa  the  injuries  received  by  the  fall. 
That  is  a  degree  of  proof  not  required  in  civil  cases. 
Protection  Life  Ins.  Co.  v.  Dill  et  al.,  91  111.  174;  Euff 
et  al.  V.  Jarrett,  94  111.  475;  White  v.  Gale,  14  111. 
App.  274. 

The  judgment  is  affirmed. 
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Mary  E.  Barber  y.  Frances  E.  Dayidson. 

1.  liEBACOA^When  Bpeoifle, — ^A  gift  to  a  person  by  will  of  whatever 
sum  the  testator  may  haye  on  deposit  in  a  bank  at  the  time  of  his  death, 
is  a  speoifie  and  not  a  general  legacy. 

2.  Sami — Burden  of  Proof  €u  to  Identity,  Ete. — ^When  a  person  claims 
the  benefit  of  a  specific  legacy ,  it  devolves  npon  snch  person  to  establish 
by  competent  evidence  the  existence  and  identity  of  the  legacy  as  stated 
in  the  will. 

3.  Sams — Identification  ofSpeeiflo  Legacies, — A  testatrix  bequeathed  to 
her  daughter  all  of  the  money  which,  at  the  time  of  her  death,  she  might 
have  on  dei>08it  in  a  certain  bank.  Held,  in  a  snit  against  the  exeoatrix 
for  an  accounting  as  to  snch  money,  the  bnrden  was  npon  the  legatee  to 
show  that  at  the  time  of  her  death  the  testatrix  had  the  money  on  deposit 
as  stated  in  the  will. 

In  E^inlty^  bill  for  an  accounting.  Srror  to  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Jbffbrson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  February  9, 
1898. 

WiNSLOW  Evans,  attorney  for  plaintiff  in  error. 

A  specific  legacy  is  one  which  separates  and  dis- 
tinguishes the  property  bequeathed  frotn  the  other 
property  of  the  testator  so  that  it  can  be  identified.  It 
can  only  be  satisfied  by  the  thing  bequeathed.  If  that 
has  no  existence,  when  the  bequest  would  otherwise 
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become  operative  the  legacy  has  no  effect.  If  the 
testator  subsequently  parts  with  the  property,  even  if 
he  exchanges  it  for  other  property,  or  purchases  other 
property  with  the  proceeds,  the  legatee  has  no  claim 
on  the  estate  for  the  value  of  his  legacy.  The  legacy  is 
adeemed  by  the  act  of  the  testator.  Tomlinson  et  al. 
V.  Bury,  145  Mass.  346,  347;  Hood  v.  Haden,  82  Va. 
588-598;  Smith  v.  McKitterick,  51  Iowa,  548;  Beck  v. 
McGillis,  9  Barb.  35-59;  Walton  v.  Walton,  7  Johns, 
Ch.  264. 

Where  a  gift  is  of  the  fund  itself,  in  whole  or  in  part, 
or  so  charged  upon  the  object  made  subject  to  it  as  to 
show  an  intent  to  burden  that  object  alone  with  the 
payment,  it  is  esteemed  specific,  and  consequently 
liable  to  be  adeemed  by  the  alienation  or  destruction  of 
the  object.     2  Woerner  on  Administrators,  966. . 

Gt,  Edmunds,  attorney  for  defendant  in  error. 

Mb.  Justice  Buebouqhs  delivered  the  opinion  op 
THE  Court. 

Defendant  in  error  filed  in  the  Circuit  Court  of 
Fulton  Cbunty  her  bill  of  complaint  in  chancery, 
against  plaintiff  in  error,  in  which  she  avers  that  she 
was  formerly  Frances  E.  Stillman,  and  a  granddaughter 
and  heir  at  law  of  one  Hannah  Stillman,  who  died 
January  4, 1883,  testate;  her  will  having  been  probated 
by  the  County  Court  of  said  Fulton  County,  on  the 
fifth  day  of  February,  1883,  and  letters  were  then  issued 
thereon  by  said  County  Court,  to  plaintiflE  in  error, 
who  immediately  took  upon  herself  the  administra- 
tion of  her  estate,  and  has  continued  to  act  as  executrix 
of  the  said  will  up  to  the  time  of  filing  the  bill. 

She  further  avers  that  said  Hannah  Stillman,  by 
said  will,  bequeathed  to  plaintiflE  in  en-or  $2,000, 
which,  by  the  terms  of  will,  was  constituted  a  trust 
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fund,  and  plaintiflE  in  error  was,  by  the  terms  of  said 
will,  made  the  trustee  thereof,  to  be  held,  managed, 
controlled,  and  used,  as  she,  plaintiff  in  error,  should 
deem  right,  proper  and  best,  until  the  first  day  of  July, 
1895,  when  said  trustee  was,  by  the  terms  of  said  will, 
to  pay  the  same,  with  the  accumulated  and  increased 
valuation  thereof,  to  defendant  in  error,  as  .will  more 
fully  appear  by  the  said  will,  ready  to  be  produced,  and 
by  a  copy  of  the  same,  attached  to  said  bill,  marked 
* 'Exhibit  A,'^  and  made  a  part  of  the  bill. 

She  further  averred  in  her  bill  that  the  estate  of 
said  Hannah  Stillman,  deceased,  amounted  to  more 
than  $10,000,  including  said  trust  fund,  and  that 
plaintiff  in  error,  as  such  executrix  and  trustee,  took 
possession  of  same  immediately  after  the  death  of 
said  Hannah  Stillman,  and  has  used  and  controlled 
the  same  up  to  the  present  time. 

She  further  averred  that  plaintiff  in  error  has 
paid  her  $2,000,  but  failed  and  refused  to  pay  her 
the  accumulated  increase  or  interest,  or  any  part 
thereof,  on  said  trust  fund,  although  requested  ,  so 
to  do. 

And  she  makes  plaintiff  in  error  defendant  to  said 
bill,  and  prays  that  she  be  required  to  answer  same, 
but  not  under  oath,  the  answer  under  oath  being  waived ; 
that  an  account  be  taken  in  this  behalf  by  the  court ; 
and  that  plaintiff  in  error  may  be  decreed  to  pay  her 
whatever  sum  shall  appear  to  be  due  her  upon  the  tak- 
ing of  such  account,  for  legal  interest  on  said  trust  fund, 
for  the  time  plaintiff  in  error  has  used  and  controlled 
the  same,  or  such  interest  thereon,  toi[  said  time,  as 
plaintiff  in  error  might  have  received,  but  for  her  will- 
ful default  or  neglect  to  loan  same. 

Attached  to  the  bill  and  marked  *' Exhibit  A''  was 
the  last  will  and  testament  of  Hannah  Stillman,  de- 
ceased, which  is  as  follows : 
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''Know  all  men  by  these  presents,  that  I,  Hannah 
Stillman,  of  the  town  of  Elmwood,  in  the  county  of 
Peoria,  and  State  of  Illinois,  being  of  sound  and  dis- 
posing mind  and  memory,  do  make,  publish  and  declare 
this  my  last  will  and  testament,  in  manner  following, 
that  is  to  say : 

* 'First.  My  will  is  that  all  my  just  debts  and  funeral 
expenses  shall  be  fully  paid. 

"Second.  I  give,  devise  and  bequeath  to  my  daugh- 
ter, Mrs.  Mary  E.  Barber,  all  of  the  real  estate  of 
which  I  may  die  seized,  and  which  is  situated  in  the 
counties  of  Fulton'  and  Peoria  in  the  State  of  Illinois. 
And  all  my  personal  property,  including  money  on 
hand,  notes,  accounts,  securities  and  other  evidences  of 
indebtedness  owing  me,  which  are  not  otherwise  dis- 
posed of,  to  have  and  to  hold  all  of  the  foregoing  real 
estate  and  personal  property,  to  her,  the  said  Mary  E. 
Barber,  and  to  her  heirs  and  assigns  forever. 

"Third.  I  give  and  bequeath  to  Mrs.  Hattie  Beggs, 
formerly  Hattie  Stillman,  the  sum  of  ten  doUai-s 
($10)  to  be  paid  to  her  by  my  executrix,  hereinafter 
appointed,  out  of  the  funds  belonging  and  arising  out 
of  my  estate. 

"Fourth.  I  give  and  bequeath  to  my  said  daughter, 
Mary  E.  Barber,  all  of  the  money  which  at  the  time  of 
my  death  I  may  have  on  deposit  in  Heald's  National 
Bank,  in  the  city  of  Canton,  county  of  Fulton,  in  the 
State  of  Illinois,  in  trust,  nevertheless,  for  the  following 
uses  and  purposes,  viz. :  In  trust  to  be  held  and  con- 
trolled and  used  as  she,  Mary  E.  Barber,  shall  deem 
right,  proper  «^ndbest,  until  the  first  day  of  July,  A.  D. 
1895,  and  then  to  be  paid  with  the  accumulated  and 
increased  valuation  thereof  (if  any  there  shall  be),  to 
Frances  E.  Stillman,  daughter  of  Ellen  Miner,  more 
recently  calling  herself  Ellen  Stillman,  and  now  a  resi- 
dentof  the  city  of  Lewistown,  Fulton  County,  Illinois; 
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and  provided  further,  that  in  no  case  shall  the  money 
so  set  apart  as  a  trust  fund  at  the  time  of  my  death,  be 
more  than  the  sum  of  two  thousand  dollars  ($2,000). 

*'And  provided,  further,  that  in  case  the  said  Frances 
E.  Stillman  shall  die  on  or  prior  to  the  specified  date  of 
the  payment  to  her  of  said  legacy,  that  then  the  entire 
amount  of  said  trust  fund  and  legacy  shall  become  the 
property  of  the  said  Mary  E.  Barber,  to  the  sole  and 
separate  use  of  herself  and  her  heirs  forever. 

'^Lastly.  I  hereby  constitute  and  appoint  my  said 
daughter,  Mary  E.  Barber,  sole  executrix  of  this  my 
last  will  and  testament,  and  I  hereby  expressly  provide 
that  she  shall  execute  the  same  and  the  trust  herein 
specified  and  hereby  created  and  provided  for,  accord- 
ing to  her  own  best  judgment  and  discretion,  and  with- 
out giving  bond  or  security  for  her  action  in  the  prem- 
ises, as  is  otherwise  provided  and  required  by  the 
statute  in  such  cases,  hereby  revoking  all  other  and 
former  wills  by  me  made. 

**In  witness  thereof,  I  have  hereunto  set  my  hand 
and  seal  at  Elmwood,  Illinois,  this  twenty-ninth  day 
of  September,  A.  D.  1881. 

* 'Hannah  Stillman.     (Seal).'' 

To  this  bill  plaintiflE  filed  her  answer,  in  which  she 
reserved  all  right  of  exception  to  said  bill,  same  as  if 
she  had  demurred  thereto ;  by  which  answer  she  admit- 
ted the  death  intestacy,  the  making  of  the  will  of 
Hannah  Stillman,  its  terms  and  probation,  as  set 
forth  in  the  bill,  and  that  she  was  appointed,  qual- 
ified, and  acted  under  said  will,  as  executrix  thereof, 
but  she  denies  all  the  other  allegations  thereof;  and 
expressly  sets  out  in  her  answer  that  Hannah  Still- 
man, at  the  time  of  her  death,  did  not  have  any 
money  in  Heald's  National  Bank,  in  the  city  of 
Canton,  Fulton  County,  in  the  State  of  Illinois, 
nor  any  other    bank    in    the   city  of  Canton.     She 
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also  in  her  answer  avers  that  while  it  is  true  that 
she  paid  the  complainant  in  the  bill  $2,000,  it  was 
as  a  gratuity,  and  out  of  her  own  means  and  not  from 
any  trust  funds  received  from  the  estate  of  Hannah 
Stillman,  deceased. 

To  this  answer  defendant  in  error  filed  a  general 
replication . 

Upon  the  hearing  of  this  proceeding  in  the  court 
below  upon  the  bill,  answer  and  replication,  as  above 
set  forth,  it  is  plain  that  it  devolved  upon  defendant  in 
error,  who  was  complainant  in  the  bill  to  establish 
by  proper  and  competent  evidence,  that  Hannah  Still- 
man,  at  the  time  of  her  death,  had  money  on  deposit 
in  Heald's  National  Bank,  in  the  city  of  Canton, 
county  of  Fulton,  in  the  State  of  Illinois;  because  it 
was  by  the  terms  of  said  will  out  of  such  money  only, 
that  plaintiflE  in  error  was  to  have  her  legacy  paid. 

Upon  examination  of  all  the  evidence  contained  in 
this  record,  it  appears  that  defendant  in  error  failed  to 
so  prove.  It  is  true,  Judge  Gray,  a.  witness  for 
defendant  in  error,  details  a  conversation  he  had  with 
plaintiflE  in  error,  a  short  time  after  the  death  of  Han- 
nah Stillman,  but  when  the  conversation,  as  remem- 
bered by  Judge  Gray  is  carefully  considered,  we  are 
not  satisfied  that  there  was  any  money  on  deposit  in 
Heald's  National  Bank,  belonging  to  Hannah  Still- 
man, at  the  time  of  her  death ;  and  consequently  there 
was  no  such  fund  as  the  will  provided,  out  of  which 
plaintiflE  in  error  could  have  received  the  $2,000,  which 
would  be  a  trust  fund  in  the  hands  of  the  executrix  of 
said  will,  with  which  to  pay  the  legacy  bequeathed  to 
defendant  in  error  by  the  will. 

We  think  the  legacy  bequeathed  to  defendant  in 
error  by  the  fourth  clause  of  the  last  will  and  testament 
of  Hannah  Stillman,  deceased,  is  a  specific  legacy,  and 
not  a  general  one.    In  a  case  before  the  Supreme  Court 
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of  Massachusetts,  the  ninth  clause  of  the  will  was  as 
follows : 

''I  also  give  to  my  adopted  son  the  portraits  of  my- 
self and  my  late  wife,  of  my  said  son  and  of  his  de- 
ceased sister,  my  gold  watch,  my  books  and  jewelry  of 
various  kinds;  also  whatever  sum  may  be  on  deposit  in 
the  Provident  Institution  for  Savings  in  the  Town  of 
Boston." 

The  court  says:  ''The  gift  to  the  son  of  whatever 
sum  might  be  on  deposit  in  the  Provident  Institution 
for  Savings  is  a  specific  legacy.''    . 

*  *It  is  a  gift  of  property  specified  and  distinguished 
from  all  other  property  of  the  testator.  If  there  had 
been  no  deposit  at  the  time  of  the  testator's  death,  the 
son  would  have  had  no  claim  upon  the  estate."  Towle 
V.  Swasey,  106  Mass.  100-106. 

In  no  part  of  the  will  is  the  legacy  given  therein  to 
defendant  in  error,  made  payable  to  her  generally,  so 
as  to  justify  its  payment  out  of  any  other  property  be- 
longing to  Hannah  Stillman  when  she  died,  except  ^'all 
of  the  money  which  at  the  time  of  her  death  she  might 
have  on  deposit  in  Heald's  National  Bank,  in  the  city 
of  Canton,  county  of  Fulton,  in  the  State  of  Illinois." 

While  the  evidence  in  this  record  shows  that  plaintiflE 
in  error  received,  as  executrix  of  the  last  will  and  testa- 
ment of  Hannah  Stillman  deceased,  from  her  estate, 
assets  generally,  it  fails  to  satisfy  us  that  she  received 
the  specific  fund,  out  of  which  the  legacy  of  defendant 
in  error,  by  the  terms  of  the  will,  was  payable.  And 
inasmuch  as  the  decree  of  the  court  below  made  in  this 
case  is  not  in  accordance  with  the  view  we  take  of  the 
evidence  in  the  record,  we  reverse  its  decree  herein 
and  remand  this  case  to  that  court  for  further  pro- 
ceedings therein  as  in  equity  may  be  proper. 

Decree  reversed  and  case  remanded. 
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A.  Miner  Wellman^  Executor^  y.  Sarah  W.  Miner  et  al» 

1.  Limitations — New  Promise,  Bwrdenof  Froof, — When  a  party  seeks 
to  avoid  the  effect  of  the  statute  of  limitations  by  alleging  a  new  promise, 
the  burden  of  proof  is  upon  him  to  show  suoh  new  promise  as  alleged. 

BUl^  for  foreclosure.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tiptok,  Judge,  presiding.  Heard  in  thia 
court  at  the  November  term,  1897.  AfQjrmed.  Opinion  filed  February 
9, 1898. 

Calvin  Bayburn,*  attorney  for  appellant;  Owen  T. 
Beeves  and  A.  L.  Elliott^  of  counsel. 

An  action  to  foreclose  a  mortgage  may  be  maintained 
so  long  as  a  concurrent  action  exists  at  law  for  the 
collection  of  the  debt,  to  secure  which  the  mfortgage  is 
given,  which  proposition  seems  to  be  well  established. 
A  mortgage  right  of  foreclosure  is  not  barred  until  the 
debt  itself  is  barred  by  the  statute  of  limitations. 
Bobertsv.  Tunnell,  165  111.  631;  Harris  v.  Mills,  28 
111.  44;  Brown  v.  Devine,  61  111.  260;  Medley  v.  Elliott, 
62  111.  532;  Hagan  v.  Parsons,  67  111.  170;  McMillan  v. 
McCormick,  117  111.  79;  Schifferstein  v.  Allison,  123 
111.  662;  Pollock  v.  Maison,  41  HI.  516. 

LiLLAED  &  Williams,  attorneys  for  appellee ;  Edwin 
H.  Miner,  of  counsel. 

Contended  that  the  statute  of  limitations  is  a  statute 
of  repose,  passed  on  considerations  of  public  policy 
for  the  general  good  of  society.  After  the  lapse  of  the 
statutory  period,  the  debt  is  conclusively  presumed  to 
be  paid.    Neustacher  v.  Schmidt,  25  111.  App.  631. 
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The  Am.  and  Eng.  Ency.  of  Law,  Vol.  13,  on  page 
692,  states  in  the  text:  ''Statute  of  limitation  are 
DOW  almost  universally  regarded  favorably  as  statutes 
of  repose,  and  liberally  construed,  and  the  older 
decisions  to  the  contrary  are  disapproved.''  Even  the 
English  courts  hold  ''long  dormant  claims  have  more 
of  cruelty  than  of  justice  in  them.''  A'Court  v.  Cross, 
3  Bing.  329;  Angell  on  Limitations  (5  Ed.),  Para- 
graph 2. 

It  is  the  law  in  Illinois  that  when  notes  were  given 
under  the  sixteen  year  limitation  statute  and  payments 
were  made  after  the  enactment  of  the  ten  year  statute, 
such  payments  having  the  element  of  renewal,  the 
renewals  are  governed  by  the  new  statute  providing 
ten  years  only.  The  present  ten  year  statute  was 
passed  and  became  operative  in  1872.  This  is  not 
controverted  by  appellant,  and  if  disputed  the  law  is 
clear.  Drury  v.  Henderson,  143  111.  315;  Drury  v. 
Henderson,  36  111.  App.  523;  Baldwin  v.  Baldwin,  26 
111.  App.  176;  Ziegler  v.  Tennery,  23111.  App.  133. 

The  Supreme  Court  of  this  State  holds  the  payee's 
indorsement  is  incompetent  as  evidence  and  is  no  proof 
of  payment.  Drury  v.  Henderson,  36  111.  App.  521, 
143111.  318;  Connelly  V.  Pierson,  4  Gil.  108;  Lowery 
V.  Gear,  32  111.  383;  Kallenbach  v.  Dickinson,  100 
111.  434. 

The  declarations  of  a  deceased  creditor,  made  in  the 
absence  of  his  debtor,  whether  verbal  or  in  writing, 
such  as  the  writings  indorsed  on  the  papers  in  this 
suit,  are  not  admissible  as  evidence  in  a  suit  by  his 
executor.    Treadway  v.  Treadway,  5  111.  App.  478. 

Me.  Justice  Bueeoughs  deliveeed  the  opinion 
OP  the  Couet. 

Appellant  filed  October  13, 1894,  in  the  Circuit  Court 
of  McLean  County,  his   bill  to  foreclose  three  inort- 
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gages,  executed  by  Simon  G.  Miner  to  Asher  W. 
Miner,  the  latter  being  the  appellant's  intestate.  One 
dated  June  1,  1866,  securing  note  of  same  date  due 
three  years  after  date,  for  $2,500.  One  dated  February 
25,  1867,  securing  note  for  $1,153.55  of  same  date,  due 
three  years  after  date.  One  dated  July  9,  1873,  secur- 
ing note  for  $5,981.66,  of  same  date  due  one  year  after 
date.  All  of  said  notes  were  signed  by  Simon  Gr. 
Miner,  and  payable  to  A.  W.  Miner,  with  interest 
at  seven  per  cent  per  annum,  payable  annually;  and 
each  of  said  three  mortgages  conveyed  the  same  prem- 
ises, situated  in  McLean  County,  Illinois. 

Appellant  in  his  bill  alleges  that  within  ten  years 
Simon  Q-.  Miner  made  part  payments  upon  the  said 
note  of  June  1,  1896;  came  to  an  accounting,  and 
upon  such  accounting  was  owing  Asher  W.  Miner 
money  upon  the  said  note ;  that  Simon  Gr.  Miner  within 
ten  years  before  the  filling  of  the  bill  promised  in  writ- 
ing to  pay  the  amount  unpaid  upon  said  note. 

That  as  to  the  note  bearing  date  February  25, 1867,  for 
$1,153.55,  Simon  Gt,  Miner  made  partial  payments 
within  ten  years  prior  to  the  filing  of  the  bill;  that 
within  ten  years  said  Simon  G^.  Miner  came  to  an  ac- 
count with  Asher  W.  Miner,  and  upon  said  accounting 
there  remained  due  and  owing  the  money  as  alleged  in 
the  bill ;  and  within  ten  years  before  the  filing  of  the 
bill,  Simon  Gt.  Miner  acknowledged  in  writing  that 
he  was  indebted  and  promised  to  pay  upon  the  said 
note  the  sum  of  money  alleged. 

That  as  to  note  dated  July  9,  1873,  for  $5,981.66,  Si- 
mon Gt.  Miner,  within  ten  years  before  the  filing  of  said 
bill,  made  a  part  payment  upon  the  said  note,  and  ac- 
knowledged thereby,  that  he  owed  the  money  due  upon 
said  note  as  alleged ;  that  Simon  G^.  Miner  and  Asher  W. 
Miner,  within  ten  years,  came  to  an  accounting  on 
said  note,  and  there  was  found  a  balance  due,  which 
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sum  Simon  Q-.  Miner  promised  to  pay.  That  within 
ten  years  as  to  the  note  of  July  9,  1873,  Simon  Gt. 
Miner  acknowledged  in  writing,  he  was  indebted  to 
Asher  W.  Miner,  and  he  promised  to  pay  said  note; 
that  as  to  promissory  notes  mentioned,  the  partial  pay- 
ments made,  and  the  acknowledgment  of  the  indebt- 
edness, and  the  payment  of  a  part  of  the  amount  due 
upon  the  respective  notes,  remove  the  bar  of  the  stat- 
ute of  limitations  from  the  cause  of  action  upon 
notes ;  that  the  cause  of  action  upon  each  of  said  notes 
did  accrue  as  to  each  of  the  same  within  ten  years  be- 
fore the  said  bill  was  exhibited. 

Answer  of  the  defendants  deny  that  within  ten  years 
Simon  Q-.  Miner  made  any  payments  on  either  of  the 
notes  mentioned ;  deny  that  Simon  Q-.  Miner  came  to 
an  accounting  upon  each  or  either  of  said  notes;  deny 
that  Simon  Gt.  Miner  promised  in  writing  to  pay  the 
amount  unpaid  upon  said  notes. 

Defendants  plead  statute  of  Jimitations  upon  the 
notes  and  mortgages,  and  deny  all  averments  of  pay- 
ment or  new  promises,  in  writing  or  acknowledg- 
ment of  indebtedness  in  writing  within  ten  years ;  aver 
that  ten  years'  bar  of  the  statute  of  limitations  has  been 
against  each  of  said  notes  and  mortgages  after  all  pay- 
ments or  new  promises ;  that  all  right  of  action  has 
been  barred  before  the  commencement  of  this  action. 

General  replication  by  appellant. 

The  case  was  by  the  court  below  referred  to  the 
master  to  take  the  evidence  and  report  conclusions. 
The  master  reported  to  the  court  that  the  payments 
made  on  these  notes  aggregated  $10,914.18,  and  that 
the  notes  and  mortgages,  upon  which  this  suit  is 
brought,  were  all  barred  by  the  statute  of  limita- 
tions, and  that  there  should  be  a  decree  dismissing  the 
bill. 

Exceptions  to  the  master's  report  were  made  by  the 
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appellant  and  overruled  by  the  court,  and  a  decree 
entered  dismissing  the  bill  of  appellant;  and  he  appeals 
to  this  court,  and  assigns  as  error,  the  action  of  the 
court  below  in  overruling  exceptions  to  the  master's 
report,  and  dismissing  the  bill. 

This  case  was  ably  argued  in  this  court  orally  by 
counsel  for  both  sides,  and  painstaking  briefs  were  also 
filed  by  counsel  for  both  sides  for  our  consideration, 
and  we  have  fully  and  patiently  considered  them  all; 
have  also  carefully  read  all  the  evidence  contained  in 
this  record  and  fully  considered  the  same,  and  there- 
from we  are  constrained  to  concur  with  the  court  below 
in  the  conclusion  it  reached  in  this  case. 

We  are  satisfied  that  all  three  notes  secured  by  the 
three  mortgages,  sought  to  be  foreclosed  in  this  pro- 
ceeding, were  barred  by  the  statute  of  limitation,  as 
contended  for  by  appellees ;  and  that  appellant  fails  to 
prove  any  new  promises  as  alleged. 

Hence  we  affirm  the  decree  of  the  court  below  herein. 
Decree  affirmed. 


Bloomington  City  Bailway  y.  J.  Holt  Gates. 

Jury — The  Province  of,  Etc, — The  peculiar  province  of  the  jory  from 
their  superior  advantages  in  seeing  the  witnesses,  to  weigh  the  evidence, 
find  and  determine  disputed  questions  of  fact. 

Assumpsit;  breach  of  contract.  Appeal  from  the  Circuit  Court  of  Mo- 
Lean  County,  the  Hon.  Thomas  J.  Tipton,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  Febru- 
ary 9,  1898. 

RowELL,  Neville  &  Lindley,  attorneys  for  appel- 
lant. 

Kalph  F.  Potter,  attorney  for  appellee. 
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Mr.  Justice  Burroughs  delivered  the  opinion  op 
THE  Court. 

Appellee,  a  'dealer  in  electrical  machinery  and  sup- 
plies, made  a  contract  in  writing,  with  appellant,  a 
coi'poration  engaged  in  the  operation  of  a  street  rail- 
way in  the  city  of  Bloomington,  Illinois,  of  which  the 
following  is  a  copy: 

'^Proposition  made  this  22d  day  of  September,  1894, 
by  J.  Holt  Gates,  of  1139  and  1140  Monadnock  Build- 
ing,  Chicago,  Illinois,  hereinafter  called  the  contractor, 
to  the  ''Bloomington  City  Railway,''  of  Bloomington, 
111.,  hereinafter  called  the  purchaser. 

"The  terms  and  conditions  of  this  proposal  are  such 
that  the  contractor  agrees  for  and  in  consideration  of 
the  sums  hereinafter  stated,  to  furnish  f.  o.  b.  cars, 
Manchester,  Conn.,  an  electric  plant,  as  specified 
herein  under  the  head  of  specifications. 

''The  within  proposition,  when  accepted,  is  the  agree- 
ment between  the  parties  hereto,  and  it  is  agreed  and 
distinctly  understood  that  all  previous  communications 
between  said  parties,  either  verbal  or  written,  contrary 
to  the  provisions  hereof,  are  hereby  withdrawn  and 
annulled ;  and  that  no  modification  of  this  agreement 
shall  be  binding  upon  the  parties  hereto,  or  either  of 
them,  unless  such  modification  shall  be  in  writing,  duly 
accepted  by  the  purchaser,  and  approved  by  the  con- 
tractor. 

"Patents. — The  contractor  shall,  at  its  own  cost  and 
expense,  defend  any  and  all  suit  or  suits  that  may  be 
instituted  by  any  party  against  the  purchaser  for  the 
illegal  infringement  of  a  patent  or  patents,  when  such 
alleged  infringement  shall  consist  in  the  use  of  any 
apparatus,  machinery  or  device,  or  parts  thereof,  manu- 
factured or  sold  by  the  contractor,  and  immediate 
uotice  of  the  institution  of  such  suit  or  suits  shall  be 
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given  in  writing  by  the  purchaser  to  the  contractor, 
and  the  purchaser  shall  permit  the  contractor,  through 
its  counsel,  to  defend  the  same,  and  shall  give  all 
needed  information,  assistance,  and  authority,  to  enable 
the  contractor  to  do  so;  and  thereupon,  in  case  of  an 
award  of  damages  in  such  suit  or  suits,  the  contractor 
shall  pay  such  award  or  replace  the  apparatus  or  device 
with  other  equally  as  good ;  but  the  contractor  shall 
not  be  bound  to  defend  any  suit  or  suits,  nor  pay  any 
damage  therein,  when  the  same  shall  arise  by  reason  of 
the  use  of  parts  not  furnished  by  the  contractor. 

''Guarantee. — The  contractor  guarantees  all  appara- 
tus it  furnishes  to  be  free  from  defect  of  labor  and  mate- 
rial, and  that  it  will  replace  defective  apparatus,  provided 
an  inspection  proves  the  claim.  The  contractor  fur- 
ther guarantees  that  the  apparatus  is  of  superior 
strength  and  design,  and  that  it  will  work  to  rated 
capacity,  with  a  minimum  of  heating  and  sparking,  and 
will  do  its  work  successfully  when  kept  clean ,  dry  and 
in  good  condition,  provided  purchaser  employes  com- 
petent help  for  its  operation.  The  contractor  also 
guarantees  that  all  work  shall  be  done  in  a  first  class 
manner,  and  that  all  material  furnished  shall  be  of  the 
best  grade. 

* 'Title  and  Ownership. — The  title  and  ownership  of 
the  property  called  for  and  furnished,  under  the  terms 
of  this  contract,  shall  remain  in  the  contractor  until 
the  full  and  final  payment  therefor  shall  have  been 
made  by  the  purchaser  according  to  the  terms  agreed 
upon,  and  until  the  notes,  if  any,  shall  have  matured 
and  been  settled  in  full.  In  case  of  default  of  any  of 
the  payments  above  provided  for,  the  contractor  may 
repossess  itself  of  the  above  mentioned  property, 
wherever  found,  and  shall  not  be  liable  in  any  action 
of  law,  on  the  part  of  said  purchaser,  for  such  reclama- 
tion of  its  property,  nor  for  the  repayment  of  ^any 
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money  or  moneys  which  may  have  been  paid  by  said 
purchaser  in  part  payment  for  said  installation  and 
equipment. 

''Protection  of  Contractor's  Property. — The  pur- 
chaser agrees  to  protect  the  property  of  the  contractor 
until  plant  is  accepted  and  to  make  good  any  loss  to 
the  contractor  occasioned  by  a  fire  or  by  carelessness, 
or  malicious  injury  by  purchasers  employees. 

* 'Location  and  Extra  Work. — The  location  of  all 
apparatus,  instruments,  wiring  outlets,  etc.,  may.  be 
specified  herein,  and  all  costs  occasioned  by  any  change 
or  modification  will  be  an  extra  charge  against  pur- 
chaser. Purchaser  agrees  to  give  written  order  to  cove  r 
any  such  change  or  modification.  Purchaser  is  also  to 
provide  suitable  openings  for  ingress  or  egress  of 
machinery. 

''Eights  of  Way  and  Preventation  of  Delay. — The 
purchaser  agrees  to  procure  for  the  contractor  all  the 
necessary  rights  of  way,  and  authority  for  the  installa- 
tion of  the  plant  as  per  contract,  and  also  agrees  to 
afford  to  the  contractor  such  facilities  as  will  enable  the 
work  to  proceed  without  interruption  from  its  com- 
mencement until  completion.  The  purchaser  further 
agrees  to  protect  the  contractor  against  financial  loss 
arising  from  the  lack  of  necessary  rights  of  way  and 
authority  or. from  delays  on  the  part  of  the  purchaser 
in  complying  with  any  of  the  conditions  of  this  con- 
tract. 

"Starting  of  Plant. — Should  the  purchaser  require 
the  dynamos  to  be  put  in  operation  before  entire  com- 
pletion of  work,  the  plant,  as  affecting  terms  of  pay- 
ment, shall  be  considered  as  having  started  in  accord- 
ance with  the  terms  of  the  contract.  All  operating  ex- 
penses, such  as  labor,  coal,  oil,  carbons,  etc.,  are  to  be 
paid  by  purchaser  from  date  plant  starts. 
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''Delivery  and  Completion  of  Work. — To  be  (de- 
lays by  strikes,  fires,  accidents  or  other  unavoidable 
causes  excepted)  as  follows: 

**  SPECIFICATIONS — ^IlLECTRIC   PLANT. 

*'The  purchaser  will  furnish  and  erect  upon  suitable 
foundation,  furnished  by  purchaser,  at  the  power  house 
at  Bloomington,  111.,  the  following: 

^^ Dynamos. — Direct  coupled  dynamos;  one  belted 
Mather  Compound  100,  h.  p.  550,  and  necessary  pulley. 

* '  Connections  to  smtchboard.  — The  contractor  will 
furnish  the  necessary  labor  and  materials  for  cable  con- 
nections from  dynamo  terminals,  to  buss-bars  of  switch- 
board. 

^^Switchboard  and  instruments. — The and 

erect  at  a   convenient  point  in  dynamo  room  a  neat 

and    substantial  switchboard,  upon  which  it 

will  mount  the  following  indicating  and  regulating 
instruments,  the  same  being  the  necessary  equipment 
for  a  plant  such  as  is  herein  contemplated: 

*^0ne  Rheostat 

One  Dynamo  Ammeter Amteres  eaoh.    Weston. 

One  Circuit  "       "  " 

One  Voltmeter,  Weston. 

. .  Differential  Voltmeter. 

. .  Dynamo  switch,  double  pole Am'pres  each. 

One       "  <'       triple      "      Ampres  each. 

..Feeder        "       double    "    *.        "  " 

It  t(  (t  it  n  u 

One  Circuit  Breaker.    Westinghouse. 
. . .  Sets  Buss-bars  and  Connectors.    Necessary  Safety  Fuses. 
. . .  Ground  Detector.    Necessary  Pilot  Lamps. 

^^ Additional  apparatus. — The  contractor  will  further 
guarantee  that  the  machine  shall  run  separately  and  in 
multiple  with  either  Westinghouse  or  Short  machines, 
which  the  purchaser  had  in  his  power  house,  or  run  all 
the  machines  in  multiple — namely:  Short,  Westing- 
house- and  Mather.     The  contractor  shall  furnish  the 
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necessary  german  silver  wire  and  switches,  if  any  are 
required,  to  make  the  machine  run. 

^^ Amount. — For  and  in  consideration  of  the  agree- 
ments herein  contained  on  the  parts  of  J.  Holt  Gates, 
Chicago,  Illinois,  The  Bloomington  City  Railway 
(herein  called  the  purchaser)  agrees  to  pay  to  J.  Holt 
Grates  the  sum  of  sixteen  hundred  ($1,600)  dollars,  for 
the  within  specified  apparatus  delivered  as  per  specifi- 
cations. 

^^  Terms  of  payment — The  above  sums  shall  be  pay- 
able as  follows :  $500  in  cash,  sixty  days  after  deliviBry ; 
$450  in  ninety  days  note  (properly  executed)  from  date 
of  delivery  with  legal  interest. 

*'Four  60  H.  P.  Daft  Generators,  seven  30  H.  P. 
Daft  Motors,  five  Extra  Armatures ;  this  material  F. 
O.  B.  cars  Bloomington  and  Milwaukee. 

^^Special  services. — The  purchaser  further  agrees  to 
pay  the  following. additional  charges: 

**1.  For  special  services  of  engineer,  board  and  ex- 
penses per  day,  and  traveling  expenses  to  and  from 

payable    weekly    upon    presentation     of 

voucher  by  J.  Holt  Gates. 

*'2.     The  purchaser  agreeing  to  furnish  necessary 

help  required  by  our  engineer. 

^'Respectfully  submitted, 

*'J.  Holt  Gates, 

**By  W.  F.  Camp,  Jr. 
"Acceptance. 

September  28,  1895. 

"J.  Holt  Gates,  1139-1140  Monadnock  Bld'g,  Chicago: 

"Your  proposition  to  furnish  apparatus  as  per  above 

specifications  is  hereby  accepted  at  the  prices  and  upon 

the  terms  and  conditions  named  herein. 

"Yours  truly, 

|*The  Bloomington  City  R'y, 

"Attest:  "W.  H.  Patterson, 

" "Genl  Mgr.'' 
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About  the  middle  of  February,  1895,  appellee 
delivered  to  appellant  the  dynamo  and  machinery 
named  in  the  contract  except  a  paper  pulley  worth 
$25,  and  a  circuit  breaker  worth  $37.  At  the  request 
of  appellee,  appellant  supplied  these  two  items  at  the 
price  named.  Appellant  built  the  foundation,  and  set 
the  dynamo  thereon,  as  provided  by  the  terms  of  the 
contract.  Appellee  furnished  appellant  a  plan  of  the 
foundation,  giving  dimensions. 

On  March  2,  1895,  this  machinery  was  started  by 
appellant,  assisted  by  C.  E;  Hutchings  and  H.  J. 
Hoagland,  electrical  experts  from  Chicago,  representing 
appellee  and  the  Mather  company,  manufacturers  of 
the  dynamo  respectively.  After  running  the  machine 
a  few  hours,  the  belt  connecting  it  with  the  engine 
flew  oflF  and  was  so  injured  as  to  prevent  further  run- 
ning until  another  belt  could  be  secured. 

About  March  22,  1895,  Mr.  Hutchings  again  came  to 
Bloomington,  and  started  the  machinery  in  question. 
In  the  meantime,  by  moving  the  foundation  of  the 
dynamo,  the  distance  between  it  and  the  engine  had 
been  increased,  and  another  belt  had  been  procured 
by  appellant.  At  this  time  the  machinery  ran  to  the 
satisfaction  of  both  Mr.  Hutchings  and  Mr.  Patterson, 
manager  of  appellant  corporation. 

Shortly  after  this  some  complaints  were  made  by 
appellant  to  appellee,  about  the  brush-holders,  and 
that  the  machine  leaked  oil,  and  other  matters  con- 
nected with  the  armature. 

In  June,  1895,  appellee  came  to  Bloomington  and 
saw  the  machinery  there,  and  in  conversation  with 
Mr.  Patterson,  the  manager,  said,  ''The  armature  was 
all  right,  yet  if  appellant  would  pay  him  $500  on 
account,  he  (appellee)  would  order  sent  to  appellant 
from  the  factory  a  new  armature.''  ^ 

Appellant  never  paid  anything  on  account,  and  the 
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new  armature  was  never  ordered  or  delivered.  On 
April  19,  1895,  when  the  cash  payment  came  due, 
according  to  the  terms  of  the  contract,  appellee  wrote 
to  appellant,  stating-  that  the  complaints  made  about 
this  machine  were  groundless  and  demanded  the  return 
of  the  machine  sold  appellant,  if  the  same  was  unsatis- 
factory.    To  this  appellant  replied  as  follows : 

* 'Bloomington,  III.,  April  23rd,  1895. 
**Me.  J.  Holt  Gates,  1139  Monadnock  Bld'g,  Chicago, 
111. 

'*Deae  Sie:  For  reply  to  your  favor  of  the  19th, 
I  beg  to  say  that  '*if  the  machine  is  not  satisfactory  to 
ship  to  Chicago''  is  not  a  practicable  one.  We  made  the 
contract  with  you  for  this  machine,  because  we  needed 
it  to  run  our  cars.  We  have  expended  -a  great  deal  of 
time  and  considerable  money  in  attempting  to  make  it 
carry  out  your  guaranty.  It  has  thus  far  failed  to 
meet  the  requirements  of  your  contract.  We  have  ex- 
plained to  you  fully  the  nature  of  the  difficulty  and  it 
is  your  business  to  remedy  it.  You  have  no  right  to 
ask  us  to  undo  all  that  we  have  done,  throw  away  all 
the  money  we  have  spent  in  installing  this  machine, 
and  leave  ourselves  without  motor  power  to  run  our 
cars.  If  you  fail  to  do  it,  we  will  be  compelled  to 
meet  the  difficulty  as  best  we  can,  and  charge  the  ex- 
pense to  you.  As  we  have  repeatedly  told  you,  when- 
ever the  machine  fulfills  the  requirements  of  the  con- 
tract we  will  be  ready  to  settle. 

*' Yours  truly, 
'*The  Bloomington  City  Eailway, 

**W.  H.  Patteeson,  Gen.  Mgr." 

Appellant  continued  to  use  the  machine,  but  failed 
to  pay  appellee  the  contract  price,  or  anything  thereon. 

On  January  22,  1897,  appellee  brought  this  suit  in 
assumpsit,  against  appellant,  in  the  Circuit  Court  of 
McLean  County,  in  his  declaration,  setting  up  the  said 
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written  contract,  and  averring  performance  thereof,  on 
his  part,  and  a  failure  on  part  of  appellant  to  perform 
its  part  o£  said  contract,  adding  thereto  the  appropri- 
ate *  ^common  counts.'' 

To  this  declaration  appellant  filed  a  plea  of  general 
issue  to  all  the  counts  thereof,  and  several  special  pleas; 
and  appellee  filed  replications  thereto.  A  trial- was  had 
in  said  Circuit  Court  by  jury,  and  a  verdict  returned  for 
appellee  for  $1,687.32.  Upon  which  the  Circuit  Court, 
after  overruling  appellant's  motion  for  a  new  trial,  gave 
judgment;  from  which  appellants  appeal  to  this  court, 
and  here  contend  that  the  verdict  is  contrary  to  the 
evidence,  the  damages  are  excessive,  the  Circuit  Court 
erred  in  its  instructions  to  the  jury  in  refusing  proper 
instructions  requested  by  appellant  in  allowing  im- 
proper evidence  to  be  given  to  the  jury  and  in  exclu- 
ding proper  evidence  offered. 

The  principal  complaint  which  counsel  for  appellant 
make  in  their  brief  filed  in  this  case  is  that  the  amount 
of  the  judgment  is  excessive.  The  court  below  having 
given  appellee  a  judgment  for  the  contract  price  of  the 
machinery  sued  for  (less  the  price  of  the  pulley  and 
* 'circuit  breaker")  and  interest  thereon  at  five  per  cent 
substantially,  from  the  time  the  machine  ought  to  have 
been  paid  for,  according  to  the  terms  of  the  written 
contract  sued  on,  up  to  the  date  of  the  trial.  And 
counsel  for  appellant  vigorously  insist  in  their  brief  in 
this  court  that  the  judgment  is  too  large,  by  some 
$784.  The  principal  items  for  which,  it  is  contended, 
appellant  should  have  been  credited,  is  the  armature, 
$500;  a  leather  belt,  $147;  and  some  pulleys  and  a  ''cir- 
cuit breaker, "worth  $137 ;  on  these  contested  claims,  the 
evidence  in  the  record  is  conflicting,  and  if  we  figure  the 
amount  of  the  verdict  correctly,  the  jury  must  have 
allowed  at  least,  say  $25  for  one  pulley,  and  about  $37 
for  ''circuit  breaker"  but  disallowed  for  the  belt  and 
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armature;  and  they  found  for  appellee  on  the  other 
items. 

It  is  well  understood  by  courts  and  the  legal  profes- 
sion that  it  is  a  peculiar  province  of  the  jury,  from  thei  r 
superior  advantages  in  seeing  the  witnesses,  to  weigh 
the  evidence,  and  find  and  determine  disputed  ques- 
tions of  fact;  and  we  are  unable  to  say  from  reading 
the  evidence  in  this  case  that  the  verdict  shows  that 
the  jury  were  actuated  by  passion  or  prejudice,  or  have 
found  incorrectly. 

As  to  the  rulings  of  the  trial  court,  on  the  evidence, 
we  think  they  were  free  from  errors.  Persistent  claim 
is  made  by  counsel  for  appellant  that  the  trial  court 
gave  erroneous  instructions,  and  under  this  claim  they 
cite  us  to  the  case  of  Mears  v.  Nichols,  41  111.  207.  As 
we  view  it,  there  is  much  difference  in  the  fact  in  that 
case  from  those  in  the  case  at  bar.  In  the  Mears  case 
the  appellee  sued  for  labor  and  materials  used  in  the 
construction  of  aturbine  wheel,  which  he  had  guaranteed 
would  do  certain  work,  and  give  satisfaction,  with  the 
further  provision  in  the  contract  that  in  case  the  wheel 
was  not  satisfactory  to  the  buyer,  the  seller  should 
remove  it,  after  paying  for  materials  supplied  by  the 
buyer.  The  wheel  failed  to  do  the  work  and  give  satis- 
faction, and  the  buyer  had  furnished  the  material  for 
its  construction.  Without  offering  to  pay  the  buyer 
for  the  materials,  according  to  contract,  the  seller  sued 
for  the  purchase  price.  While  the  case  at  bar  is  upon 
a  written  contract  which  provides,  without  condition,  . 
that  appellee  shall  deliver  a  certain  specified  machine 
and  appliances  at  a  specified  price.  It  contains  no  pro- 
vision that  appellee  shall  reimburse  appellant  for  labor 
performed,  or  materials  used  in  the  machinery  in  ques- 
tion. It  is  true  the  contract  does  expressly  provide. 
*'In  case  of  default  in  any  of  the  payments  above  pro- 
vided for,  the  contractor  (appellee)  may  repossess  itself 
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of  the  above  mentioned  property,  wherever  found,  and 
shall  not  be  liable  in  any  action  at  law,  on  the  part  of 
said  purchaser,  for  such  reclamation  of  its  property, 
nor  for  the  repayment  of  any  money  or  moneys  which 
may  have  been  paid  by  said  purchaser,  in  part  pay- 
ment for  such  installment  and  equipment."  And  it 
also  provides  that  no  variation  from  its  terms  shall  be 
binding,  unless  in  writing  signed  by  both  parties.  But 
this  right  in  the  contract  for  appellee  to  retake  the 
machine  and  appliances  sold  and  delivered  to  appellant 
was  optional  alone  with  appellee  and  for  his  benefit 
alone,  to  secure  payment. 

Hence  instructions,  that  would  announce  a  correct 
rule  of  law,  applicable  to  the  facts  in  the  Mears  case, 
would  not  necessarily  apply  to  the  facts  in  the  case  at 
bar. 

This  case  is  veiy  much  like  the  case  of  Fleury  &  Co. 
V.  James  W.  Tufts,  25  111.  App.  101,  decided  by  this 
court.  We  do  not  want  to  be  understood  as  holding 
that  appellant,  under  the  contract  in  this  case  and  the 
issues  presented  by  the  pleadings,  could  not  recoup 
whatever  amount  it  could  show  the  machinery  in 
question  was  Vorth,  less  than  the  contract  price,  and 
the  reasonable  value  of  the  additional  articles  and 
labor  furnished,  in  its  reasonable  efforts  to  make  said 
machinery  come  up  to  the  kind  and  character  described 
and  guarantied  in  the  contract  of  purchase,  by  reason 
of  its  being  defective  in  labor  and  material,  as  specified 
in  the  contract,  provided  the  evidence  established  that 
the  machinery  and  appliances  furnished  was  so  defect- 
ive. 

The  jury  and  the  trial  court  have  found  from  the 
evidence  the  facts  in  this  regard  against  the  contention 
of  appellant,  and  we  can  not  say  in  this  they  have 
erred;  or  that  the  instructions  of  the  trial  court  were 
such  as  to  prejudice  the  appellant  before  the  jury,  or 
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that  the  refused  instructions  ought  to  have  been  given. 
On  the  whole  record,  we  think  the  verdict  and  judg- 
ment of  the  trial  court  are  a  fair  and  just  disposition 
of  the  issues  involved  herein,  between  the  parties  to 
this  record;  and  so  we  affirm  the  judgment  of  the 
Circuit  Court  of  McLean  County  herein.  Judgment 
affirmed. 


Third  National  Bank  t.  T.  F.  Weaver. 

1.  DracTJRRBR — What  it  Admits, — A  demurrer  admits  all  the  matters 
well  pleaded  in  the  pleading  against  which  suob  demurrer  is  aimed. 

2.  Equities — As  Between  Judgment  Creditors. — It  is  equitable  as  be- 
tween the  parties,  to  a  proceeding  in  chancery  for  the  appointment  of  a 
receiver  who  have  the  right  as  judgment  creditors  to  look  to  property  in 
the  hands  of  such  receirer  for  satisfaction,  that  each  should  credit  his 
judgment  with  any  moneys  received  thereon. 

Creditor's  Bill.  Appeal  from  the  Circuit  Court  of  McLean  County ; 
the  Hon.  Thoicas  F.  TIpton,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1897.  Reversed  and  remanded  with  directions. 
Opinion  filed  February  9,  1898. 

Livingston  &  Bach,  attorneys  for  appellants. 
FiFEB  &  Barbt,  attorneys  for  appellee. 

Mb.  Justice  Bubboughs  delivebed  the  opinion  of 
the  coubt. 

At  the  February  term,  1893,  of  the  McLean  County 
Circuit  Court,  the  appellee,  T.  F.  Weaver,  recovered 
two  judgments  by  confession ;  the  first  for  $2,575.60, 
against  Peasley  &  Co.,  a  copartnership  composed  of 
T.  D.  Peasley,  A.  W.  Peasley  and  H.  H.  Peasley, 
and  also  against  each  of  them  as  individuals ;  the  sec- 
ond, for  $1,549.40  against  A.  W.  Peasley,  T.  D.  Peas- 
ley, H.  H.  Peasley,  and  Hannah  Peasley. 
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At  the  same  term  of  said  court  the  appellant  also 
recovered  a  judgment  by  confession  for  $3,280.60, 
against  the  same  parties  last  mentioned.  Executions 
were  issued  at  once,  upon  all  three  of  said  judgments, 
and  levied  by  the  sheriff  of  said  McLean  County,  on 
property  of  said  judgment  debtors. 

At  the  same  term  of  said  court,  and  immediately 
after  the  said  judgments  were  rendered,  the  said  A.  W., 
H.H.,andT.  D.  Peasley,  filed  in  said  court,  on  the 
chancery  side  thereof,  their  bill  of  complaint,  making 
appellee  and  appellant  parties  thereto. 

On  March  22,  1893,  being  one  of  the  days  of  said 
term  of  said  Circuit  Court,  the  appellee  and  appellant, 
who  were  defendants  to  said  bill,  appeared  in  said 
Circuit  Court,  and  consented  that  the  court  enter  a 
decree  under  said  bill,  which  was  done  in  substance  as 
follows : 

It  is  ordered  that  Samuel  C.  Dooley  be,  and  he  is 
hereby  appointed  receiver  and  business  manager,  to 
receive  all  the  property  of  every  nature  and  kind,  out- 
standing debts  and  effects  of  said ,  firm  of  Peasley  & 
Company,  as  set  forth  in  the  bill  in  this  cause;  and 
the  property  heretofore  levied  on  by  the  sheriff  belong- 
ing to  the  complainant. 

And  that  he  have  power  to  sell  and  dispose  of  the 
property,  and  to  complete  all  contracts,  and  that  he 
give  bond  in  the  penal  sum  of  $15,000.  That  the 
rights  of  the  judgment  and  execution  creditors  are  to 
be  paid  out  of  the  funds  coming  to  the  receiver's  hands 
in  the  order  in  which  thby  exist  under  the  law. 

On  May  6,  1897,  it  being  one  of  the  days  of  the 
April  term,  1897,  of  said  Circuit  Court,  on  motion  of 
appellant,  it  was  ordered  by  said  Circuit  Court  that  the 
said  chancery  case  of  A.  W.  Peasley  et  al.  v.  Third 
National  Bank  et  al.,  in  said  court,  be  redocketed,  and 
on  the  further  motion  of  appellant  it  was  given  by  the 
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court  leave  to  file  its  petition  in  said  chancery  cause, 

which  it  did,  in  words  and  figures  as  follows: 

"State  of  Illinois,        \^„ 
^'County  of  McLean.  J^' 

"In  the  Circuit  Court.     To  the  April  term,  1897. 
"A.  W.Eeasley^etaL,  |  No.  6,264. 

"The  Third  National  Bank  et  al.  J    Chancery. 

"And  now  comes  the  Third  National  Bank,  by 
Livingston  &  Bach,  its  solicitors,  by  leave  of  this  court 
first  had  and  obtained,  files  this  petition,  and  now  asks 
that  the  proceeds  of  execution  sales,  the  assets,  and  the 
property  of  C.  D.  Peasley,  A.  W.  Peasley,  H.  H.  Peas- 
ley  and  Hannah  Peasley,  be  marshaled  according  to 
their  priorities,  and  according  to  the  right  of  the  various 
creditors  of  the  said  parties,  as  determined  by  the 
judgments,  executions,  and  decrees  of  this  court.  And 
also  that  T.  F.  Weaver,  one  of  the  judgment  creditors 
against  the  aforesaid  Peasleys,  credit  his  judgment  in 
this  court  with  certain  moneys  that  he  has  received  and 
which  should  be  applied  and  credited  on  the  same. 
And  that  your  petitioner  shows  to  this  court  the  follow- 
ing facts  in  connection  herewith,  that  is  to  say,  that 
one  T.  F.  Weaver,  who  is  a  party  defendant  to  this 
cause,  did  on  March  18,  1893,  at  the  February  term  of 
this  court,  recover  a  judgment  against  T.  D.  Peasley, 
A.  W.  Peasley,  H,  H.  Peasley,  and  Hannah  Peasley  by 
confession  for  $1,549.40  and  costs,  which  were  $5.10. 
(And  which  judgment  hereinafter  for  greater  certainty, 
will  be  termed  the  "Weaver  Judgment. '')  And  that  on 
the  same  day  execution  was  issued,  directed  to  the 
sheriff  of  this  county,  and  that  the  said  execution  was 
returned  on  August  30,  1893,  indorsed  no  property 
found. 

"Your  petitioner  further  shows  that  on  the  twentieth 
day  of  March,  1893,  at  the  February  term  of  this  court, 
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this  petitioner  also  recovered  judgment  against  the  said 
judgment  debtors  aforesaid,  by  confession  for  $3,280.62 
and  costs,  which  were  $6.10,  that  execution  was  issued 
on  the  same  day  on  this  judgment  to  the  sheriflf  of  this 
county,  and  returned  on  August  30,  1893,  no  property 
found. 

'*Your  petitioner  further  shows  that  the  record  of 
this  court  in  the  aforesaid  cause  of  the  Weaver  judg- 
ment shows  the  following  entries  after  August  30, 
1893;  September  1,  1893,  execution  issued;  November 
29,  1893,  execution  returned  satisfied  in  full  by  sale  of 
real  estate;  March  30,  1896,  execution  issued;  April 24, 
1896,  execution  returned  by  order  of  plaintiflEs'  attor- 
neys; January  6,  1896,  execution  issued;  April  2, 1897, 
execution  returned,  no  property  found;  April  2,  1897, 
execution  issued. 

''Your  petitioner  further  represents  unto  your  honor 
that  execution  was  issued  on  the  judgment  of  your 
petitioner  aforesaid,  and  a  levy  made  upon  the  follow- 
ing described  real  estate,  to  wit:  the  east  half  (1-2)  of 
the  northwest  quarter  (1-4),  and  fifteen  (13)  acres  oflE 
the  west  side  of  the  northwest  quarter  (1-4)  of  the 
northwest  quarter  (1-4),  and  eleven  (11)  acres  of  the 
west  side  of  the  southwest  quarter  (1-4)  of  the  northeast 
quarter  (1-4).  All  in  section  twenty-nine,  township 
twenty-two,  north,  range  three  east  of  the  3rd  P.  M. 
in  McLean  County,  State  of  Illinois.  Except  a  small 
tract  assigned  to  Hannah  Peasley  as  her  homestead. 
And  that  on  April  6,  1896,  a  sale  was  had  under  said 
execution,  and  that  by  virtue  of  said  sale  the  said  exe- 
cution of  your  petitioner  was  credited  with  the  sum  of 
$792.20,  on  June  12,  1896. 

''Your  petitioner  further  represents  that  the  afore- 
said Weaver  did  redeem  from  the  aforesaid  execution 
sale  of  this  petitioner,  under  his  aforesaid  execution  is- 
sued on  his  aforesaid  judgment  on  April  2,  1897,  and 
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placed  in  the  hands  of  the  sheriflE,  for  the  purpose  of 
redeeming  the  said  property  from  the  sale  aforesaid  on 
execution  of  your  petitioner  aforesaid  and  which 
realized  at  said  sale  the  sum  of  $1,075.41.  That  after- 
wards on  the  twenty-ninth  day  of  April,  1897,  your 
petitioner  caused  an  execution  to  issue  on  its  aforesaid 
judgment,  and  placed  the  same  in  the  hands  of  the 
sherifiE  of  this  county,  with  instructions  that  said  exe- 
cution should  share  in  the  sale  then  advertised  under 
the  Weaver  execution,  which  had  been  issued  on  April 
2,  1897. 

**Your  petitioner  further  represents  that  on  the  third 
day  of  May,  1897,  the  said  property  aforedescribed, 
belonging  to  the  judgment  debtors,  was  again  sold  by 
the  said  sheriff  of  this  county,  for  the  sum  of  $2,675; 
that  the  only  execution  in  the  hands  of  the  sheriff  of 
this  county,  at  the  time  of  the  said  sale,  was  the  execu- 
tion of  said  Weaver,  and  the  execution  of  this  petitioner 
as  aforesaid. 

'*Your  petitioner  further  represents  that  on,  to  wit: 
the  second  day  of  April,  1897,  the  said  Weaver  received 
from  one  J.  Howard  Leaton  the  sum  of  $1,075.41, 
and  which  sum  of  money  should  be  credited  on  his 
judgment  aforesaid;  and  in  reference  to  the  same,  this 
petitioner  sets  forth  the  following  facts:  That  on 
September  1,  1893,  the  said  J.  Howard  Leaton  waa  tho 
clerk  of  this  court,  and  that  as  such  clerk  he  issued  an 
execution  on  the  aforesaid  Weaver  judgment  on  the 
said  date,  as  he  had  been  requested  to,  by  the  said 
Weaver;  that  under  the  said  execution,  the  sheriff  of 
this  county  made  a  levy  upon  certain  property  belong- 
ing to  the  judgment  debtors;  that  after  the  sale  was  set 
aside  because  the  said  J.  Howard  Leaton,  clerk  of  this 
court,  had  failed  to  affix  the  seal  of  this  court,  to  the 
said  execution  writ;  that  thereupon  the  said  T.  F. 
Weaver  threatened  to  bring  suit  against  the  said  J. 
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Howard  Leaton,  clerk,  for  the  said  judgment  debt  that 
the  said  Weaver  had  against  the  said  Peasleys  and 
which  the  said  Weaver  maintained  he  had  lost,  by  rea- 
son of  the  acts  and  conduct  of  said  J.  H.  Leaton,  and 
for  damages  caused  by  reason  of  his  neglect  to  aflSx  the 
seal  of  this  court  to  his  said  execution ;  that  afterward 
on,  to  wit,  the  second  day  of  April,  1897,  the  said  J. 
Howard  Leaton,  in  order  to  avoid  any  and  all  further 
complications,  and  in  order  to  avoid  the  said  threatened 
lawsuit,  did,  by  way  of  settlement  with  the  said  Weaver, 
pay  to  the  said  Weaver  a  large  sum  of  money,  to  wit: 
The  sum  of  $1,075.41,  and  that  the  said  sum  was  taken 
by  the  said  Weaver  in  complete  settlement  of  his  claim 
against  the  said  J.  Howard  Leaton,  for  judgment  in- 
debtedness that  he  had  against  the  said  Peasleys,  and 
also  damages  that  he  did  sustain,  or  which  he  asserted 
he  sustained,  by  reason  of  the  neglect  in  the  issuance 
of  the  execution  as  aforesaid  by  the  aforesaid  J.  Howard 
Leaton,  clerk. 

**This  petitioner  further  represents  that  the  said 
Weaver  has  not  credited  the  said  sum  of  money  he 
thus  received  on  the  said  judgment,  or  execution,  but 
has  neglected  and  refused  so  to  do. 

**Your  petitioner  therefore  prays  that  the  said  E.  F. 
Weaver,  A.  W.  Peasley,  T.  D.  Peasley,  H,  H.  Peasley, 
and  Hannah  Peasley  be  required  to  answer  this  peti- 
tion, but  not  under  oath,  the  answer  under  oath  being 
hereby  waived,  and  also  prays  that  the  said  proceeds 
of  the  said  execution  sale  be  marshaled  according  to 
the  rights  and  the  equity  of  the  said  Weayer  and  of 
this  petitioner,  and  your  petitioner  further  prays  that 
this  court  decree  that  the  said  sum  of  money  received 
from  the  said  J.  Howard  Leaton,  be  credited  on  the 
said  Weaver  judgment,  and  that  the  balance  of  the 
proceeds  remaining  in  the  hands  of  the  sheriff,  after 
the  satisfaction  of  the  said  Weaver  execution,  shall  be 
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paid  to  this  petitioner,  and  credited  on  the  execution 
in  the  hands  of  the  said  sheriff.  And  that  this  peti- 
tioner may  have  such  other  and  further  relief  as  this 
case  may  require  or  to  equity  may  pertain. 

"Third  National  Bank, 
"By  Livingston  &  Bach, 

"(Its  Solicitors.)^' 

Which  petition  is  sworn  to. 

T.  F.  Weaver,  appellee,  one  of  the  defendants  there- 
to, filed  a  demurrer  to  said  petition,  and  the  other 
defendants  thereto  answered  as  follows: 

"Answers  of  A.  W.  Peasley,  T.  D.  Peasley,  and  H. 
H.  Peasley,  to  the  petition  of  the  Third  National  Bank, 
in  which  they  admit  that  petitioner  levied  on  lands 
described  in  said  petition ;  that  a  sale  was  made,  and 
that  petitioner's  execution  was  credited  with  $792.20. 
Also  admit  that  T.  F.  Weaver  issued  an  execution  as 
alleged  in  the  said  petition,  and  placed  in  the  hands  of 
the  sheriff  $1,075.41,  as  redemption  money  from  the 
execution  sale  of  the  petitioner,  but  these  defendants 
deny  that  the  said  execution  of  said  weaver  was  a  valid 
execution.  They  admit  that  on  the  third  day  of  May, 
1897,  the  property  described  in  the  said  petition  was 
again  sold  by  the  sheriff  for  $2,675,  and  that  the  only 
execution  in  the  hands  of  the  sheriff  at  that  time  were 
the  two  executions  in  the  said  petition  mentioned. 
And  these  defendants  deny 'that  the  said  sale  of  May 
3,  1897,  was  a  valid  and  binding  sale;  that  they  have 
been  advised,  and  believe  the  fact  to  be  that  J.  H. 
Leaton,  on  September  1,  1893,  as  clerk  of  this  court, 
issued  an  execution  on  the  said  judgment  of  T.  F. 
Weaver  on  that  day;  that  certain  property  described 
in  the  said  petition  was  sold  under  the  execution,  and 
that  the  same  was  afterward  set  aside  at  the  instance 
of  these  parties,  because  the  execution  issued  by  the 
said  Leaton  was  void,  for  want  of  the  seal  of  this 
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court,  which  said  Weaver  maintains  was  caused 
through  the  negligence  of  said  J.  H.  Leaton,  etc.,  and 
that  thereupon  said  Weaver  did  threaten  to  bring  suit 
against  said  Leaton,  and  to  avoid  said  threatened  suit 
J.  H.  Leaton  did  pay  to  the  said  Weaver  the  sum  of 
$1,075.41;  and  this  sum  of  money  was  paid  to  said 
Weaver,  because,  as  he  alleged,  he  had  been  unable  to 
make  his  debt,  which  he  claimed  these  defendants 
owed  him.'' 

These  parties  further  answering  admit  that  accord- 
ing to  law  and  equity,  the  said  T.  F.  Weaver  should 
credit  the  said  sum  of  $1,075.41,  thus  received  from  the 
said  Leaton  on  the  judgment  against  these  parties, 
and  admit  that  the  said  proceeds  from  the  said  sale, 
made  by  the  sheriflE  on  the  third  day  of  May,  1897, 
should  be  marshaled  as  prayed  for  in  the  said  petition. 

Upon  hearing  of  said  demurrer,  the  said  Circuit 
Court  made  the  following  order: 

**The  court  being  fully  advised  in  the  premises  doth 
consider  said  demurrer  sustained,  and  said  petitioner 
stands  by  its  petition,  and  it  is  ordered  by  the  court 
that  the  said  petition  be  dismissed,  to  which  the  Third 
National  Bank  excepts." 

Appellant  appeals  to  this  court  from  said  last  named 
order,  and  insists  that  the  Circuit  Court  erred  in  sus- 
taining the  demurrer  and  dismissing  its  petition. 

The  demurrer  of  appellee  to  the  said  petition  of 
appellant  admitted  all  the  facts  in  the  petition 
that  were  well  pleaded,  and  we  hold  the  demurrer 
admitted  that  appellee  had  received  from  one 
Leaton,  clerk  of  said  Circuit  Court,  $1,075.41,  which 
should  be  applied  on  his  said  $1,549.40  judgment 
against  the  said  Peasleys,  and  the  damages  stated  in 
said  petition. 

And  this  being  so,  in  view  of  ^the  further  fact  that 
the  receiver  appointed  in  said    chancery  case,   had 
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charge  of  certain  property  of  the  said  Peasleys,  in 
which  all  the  holders  of  said  judgments  aforesaid  had 
a  right  to  look  to  for  satisfaction  of  their  said  judg- 
ments, it  became  equitable  as  between  the  parties  to 
said  chancery  proceedings  that  each  should  credit  the 
execution  issued  upon  any  of  said  judgment,  with  any 
money  received  thereon. 

Appellee  contends  in  his  brief  filed  in  this  court, 
that  because  the  said  petition  avers  that  appellee  re- 
ceived said  $1,075.41  from  said  Leaton,  to  be  applied 
on  his  said  judgment,  and  for  certain  damages  in  said 
petition  mentioned,  that  therefore  the  court  below  had 
a  right  to  consider  all  of  it  was  received  for  said 
damages. 

But  we  do  not  think  that  that  is  a  fair  and  equitable 
construction  to  place  upon  said  petition. 

We  therefore  reverse  said  order  of  the  Circuit  Court 
of  McLean  County,  sustaining  the  demurrer  to  said 
petition,  and  dismissing  said  petition,  and  remand  this 
proceeding  to  that  court,  with  directions  to  overrule 
said  demurrer. 

Order  reversed  and  proceeding  remanded  with  direc- 
tions. 


School  Directors  of  District  No.  7  t.  Bosa  Tingley. 

1.  Offioers  db  facto— ^cte  of^When  Fa/W.— The  acts  of  officers  de 
facto  are  as  valid  and  effectoal  where  they  conoem  the  rights  of  third 
persons,  as  offioers  dejure, 

2.  SOHOOLS — De  Facto  Directors — Employment  of  Teachers. — Page  and 
Bollins  were  declared  elected  directors  at  an  election  in  a  school  district, 
Knykendall  and  Mott  contested  their  election  and  were  declared  elected 
by  the  Connty  Goart.  Pending  an  appeal  to  the  Snpreme  Court  by  Page, 
they  employed  a  competent  person  as  teacher  and  who  taught  the  school 
during  the  term.  Afterward  the  Supreme  Court  reversed  the  judgment  of 
the  Comity  Court,  holding  that  Page  and  not  Knykendall  was  elected.  Held^ 
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that  Enykendall  was  from  the  date  of  the  jadgment  of  the  Connty  Coart, 
nntil  the  same  was  reversed  by  the  Sopreme  Coort,  a  de  facto  direotor  of 
the  district;  and  his  acts  as  sach  in  employing  the  teacher  were  binding 
upon  it. 

Assampglty  for  teacher's  wages.  Appeal  from  the  Circuit  Court  of 
Edgar  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  AfELrmed.  Opinion 
filed  February  9,  1898. 

Gbaham  &  TiBBS,  attorneys  for  appellant. 

EoBEBT  E.  Hamill,  attomey  for  appellee.  Palmeb, 
Shx}tt,  Hamill  &  Lesteb,  of  counsel. 

The  acts  of  officers  de  facto  are  as  valid  and  eflEectual 
where  they  concern  the  public  or  the  rights  of  third 
persons  as  though  they  were  officers  dejure.  Sharp  v. 
Thompson,  100  111.  447. 

In  the  People  ex  rel.  Bangs,  24  111.  184,  it  was  held 
that  a  judge,  elected  to  an  office  under  a  law  which 
was  held  to  be  unconstitutional,  was  a  de  facto  officer, 
and  that  acting  as  he  did,  under  color  of  office,  his 
acts  were  as  valid  as  if  the  law  had  been  constitu- 
tional. 

To  constitute  an  officer  de  facto  it  is  not  necessary 
that  he  should  derive  his  appointment  from  one  com- 
petent to  invest  him  with  a  good  title  to  the  office. 
The  People  ex  rel.  v.  Lieb,  85  111.  489. 

In  this  country  the  acts  of  de  facto  officers  are  every- 
where considered  valid  as  respects  the  public,  but  in- 
valid as  to  themselves.  5  Am.  and  Eng.  Ency.  of 
Law,  107. 

An  appeal  from  the  judgment  of  the.  Circuit  Court 
to  the  Supreme  Court  does  not  vacate  the  judgment  or 
destroy  its  lien  on  real  estate  or  its  capacity  to  become 
a  lien  on  land  acquired  pending  the  appeal.  Its  only 
eflfect  is  to  operate  as  a  stay  of  proceedings  to  enforce 
the  judgment.     Cakes  v.  Williams,  107  111.  154. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court, 

This  was  a  suit  commenced  by  appellee  in  the  Cir- 
cuit Court  of  Clark  County  to  recover  for  services 
as  teacher  of  the  public  school,  in  School  District  No. 
7,  Tp.  No.  12,  Eange  No.  11,  W.  3.  P.  M.,  in  said 
county,  for  six  months,  commencing  August  26,  1895, 
and  ending  February  26,  1896,  at  $45  per  month. 
The  proofs  taken,  on  the  trial  in  the  court  below,  show 
that  this  school  district,  in  April,  1895,  held  an  elec- 
tion to  elect  two  school  directors;  and  that  Samuel 
Page  and  W.  D.  EoUins  were  declared  elected  as  such 
directors.  Shortly  after  said  election,  and  within  the 
time  allowed  by  law,  John  Kuykendall  and  W.  M. 
Mott  contested  in  the  County  Court  of  Clark  County, 
said  election  of  said  Page  and  Rollins.  The  result  of 
said  contest,  after  the  trial  thereof,  was  that  said 
County  Court  adjudged,  in  June,  1895,  that  said  Kuy- 
kendall and  Mott  were  elected  directors  at  said  election, 
and  not  said  Page  and  EoUins,  and  the  latter  were,  by 
said  judgment,  ousted  from  said  office,  and  the  former 
invested  therewith.  Four  days  after  the  County  Court 
so  adjudged,  said  Page  appealed  from  its  judgment,  to 
the  Supreme  Court,  which  latter  court,  on  May  26, 
1896,  reversed  the  judgment  of  said  County  Court, 
holding  that  said  Page,  and  not  Kuykendall,  was 
elected  such  director.  From  the  time  of  the  rendition 
of  the  judgment  of  said  County  Court,  in  June,  1895, 
to  May  26,  1896,  the  date  of  the  decision  of  the  Su- 
preme Court,  said  Kuykendall  with  said  Mott,  acted 
as  school  directors  of  said  district,  and  during  said 
time,  to  wit,  on  August  10,  1895,  they  having  re- 
quested one  Volkers,  the  other  school  director  of  said 
district,  to  act  with  them,  contracted  in  writing  with 
appellee  to  teach  a  six  months'  school  in  said  district ; 
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which  she  did,  commencing  August  26,  1895,  and  con- 
tinuing until  February  26,  1896.  At  the  time  said  con- 
tract was  made,  and  during  the  time  appellee  taught 
said  school,  she  held  a  regular  certificate  to  teach,  is- 
sued by  the  superintendent  of  public  schools  for  Clark 
County,  Illinois.  Said  Volkers  failed  or  refused  to 
act  with  said  Euykendall  and  Mott  during  all  the  time 
said  Euykendall  was  acting  as  such  school  director, 
but  he  did  insist  that  said  Page  was  such  director,  and 
not  Kuykendall,  and  he  and  said  Page  claimed  to 
act  as  said  directors.  When  appellee  took  possession 
of  said  school,  and  commenced  to  teach,  some  slight 
acts  of  opposition  were  manifested  thereto,  and  rfll 
along  during  the  said  six  months  she  and  said  Mott 
and  Kuykendall  werQ  compelled  to  use  precautions  to 
continue  said  school,  inasmuch  as  said  Page  and  Vol- 
kers claimed  to  be  the  legal  directors  of  said  district, 
and  claimed  that  as  such  they  had  employed  one  Wm. 
Handy  to  teach  said  school,  from  September  2,  1895, 
to  March  1,  1896,  at  $45  per  month,  and  they 
wanted  him  to  teach  the  school  according  to  their  con- 
tract with  him.  But  appellee  with  the  aid  of  said 
Mott  and  Kuykendall  succeeded  in  keeping  possession 
of  the  school  house,  and  maintaining  a  good  public 
school  for  the  six  months  commencing  August  26, 1895, 
and  ending  February  26,  1896.  No  other  public 
school  was  maintained  in  said  district  during  the  time, 
and  the  children  of  the  district  generally  attended. 
Said  Mott  and  Kuykendall,  upon  monthly  schedules 
properly  made  out  by  appellee,  issued  to  her  school 
orders  upon  the  school  treasurer  of  said  district,  for 
each  of  said  six  months  she  so  taught,  and  appellee 
kept  a  register  as  provided  by  law,  for  said  time ;  but 
said  school  treasurer  failed  or  refused  to  pay  said 
orders,  and  this  suit  was  commenced  March  18,  1896, 
by  appellee  against  appellant  for  her  wages  as  teacher 
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of  said  school  for  said  six  months,  at  $45  per  moDth, 
and  upon  the  trial  thereof  the  jury  found  for  appellee, 
and  the  court  below  gave  her  a  judgment  on  their 
verdict. 

Appellant  appeals  to  this  court,  and  insists  princi- 
pally  here  that  the  judgment  ought  to  be  reversed,  be- 
cause inasmuch  as  the  Supreme  Court  decided  that 
Page  and  not  Kuykendall  was  the  legal  director  of  said 
district,  that  appellee  was  not  employed  to  teach  by  a 
majority  of  the  directors  of  said  district ;  but  we  think 
that  the  evidence  fully  establishes  the  fact  that  said 
Kuykendall  was  de  facto  school  director  of  said  dis- 
trict, from  the  date  of  the  judgment  of  the 
County  Court  in  June,  1895,  to  May  26,  1896,  when 
the  Supreme  Court,  on  appeal  from  said  judgment,  de- 
cided that  said  Page  was  such  school  director;  and 
while  such  de  facto  director,  his  acts  as  to  third  parties 
were  binding  upon  appellant.  We  think  appellee  gave 
to  appellant  her  services,  after  being  employed  by  di- 
rectors competent  to  bind  appellant,  and  ought  to  be 
paid  therefor. 

Appellant  claims  errors  were  committed  by  the  trial 
court  in  its  rulings  on  the  evidence  and  instructions. 

We  have  carefully  considered  these,  and  are  satisfied 
the  trial  court  committed  no  reversible  error,  as 
claimed  by  appellant.  We  therefore  aflBrm  the  judg- 
ment' of  the  Circuit  Court  of  Clark  County  in  this 
case.     Judgment  affirmed. 


Oliver  H.  Gully  v.  The  People  of  the  State  of  Illinois^ 
for  the  use  of  M.  F.  Dunlap^  Trustee  for  Martha  C. 
Darnell  and  the  Besiduary  Legatees  of  Lncretia  C. 
Green. 

Bill  of  Exobftions — Motion  for  a  Continuance, — An  affidavit  upon  which 
is  based  a  motion  for  a  continuance  in  the  trial  oonrt  can  be  made  a  part 
of  the  record  of  a  case  only  by  a  bill  of  exceptions. 


I 
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Debt*  Appeal  from  the  Ciroait  Court  of  Morgan  County;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1897.    AfQrmed.    Opinion  filed  February  9,  1898. 

Morrison  &  Worthington,  attorneys  for  appellant. 

M.  T.  Layman  and  Fred  H.  Bowe,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  in  debt  brought  in  the  court  be- 
low, in  the  name  of  the  people,  for  the  use  of  M.  F. 
Dunlap,  trustee  for  Martha  0.  Darnell  and  the  residu- 
ary heirs  of  Lucretia  C.  Green,  on  an  alleged  bond  of 
Wm.  T.  Potts,  as  trustee,  and  against  said  Wm.  T. 
Potts,  John  H.  Potts  and  appellant,  as  his  sureties. 

It  is  averred  in  the  declaration,  in  substance,  that  by 
the  will  of  Lucretia  C.  Green,  Wm.  T.  Potts  and  one 
Austin  B.  Green  were  appointed  trustees  of  a  trust 
fund  created  by  said  will,  for  said  Martha  C.  Darnell, 
etc. ;  that  said  Austin  B.  Green  refused  to  accept  said 
trust;  that  said  Wm.  T.  Potts  accepted  it,  and  on  the 
eleventh  day  of  April,  1891,  executed  his  bond  to  The 
People,  etc.,  as  trustee  under  said  will,  in  the  penal 
sum  of  $1,600,  conditioned  for  the  faithful  carrying  out 
of  said  trust,  etc. ;  and  that  said  bond  was  delivered  to 
the  clerk  of  the  County  Court  of  Morgan  County,  and 
filed  in  his  oflSce  for  the  use  of  said  Martha  C.  Darnell, 
etc. ;  and  was  approved  by  the  Probate  Court  of  said 
county;  that  the  condition  of  the  bond  was  that  said 
Wm.  T.  Potts  would  faithfully  perform  the  duties  of 
the  trust,  etc. ;  that  at  the  November  term  of  the  Cir- 
cuit Court  of  Morgan  County  the  resignation  of  said 
Wm.  T.  Potts,  as  trustee,  was  accepted,  and  M.  F. 
Dunlap  appointed  his  successor  as  trustee  to  take  charge 
of  said  fund;  that  an  accounting  of  said  trusteeship 
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-was  had  before  said  court,  and  that  Wm.  T.  Potts  was 
ordered  to  pay  to  his  successor,  M.  F.  Dunlap,  within 
thirty  days,  the  sum  of  $843.35.  The  breach  as  signed 
is  that  said  Potts  did  not  pay  over  to  his  successor  said 
sum. 

No  service  of  process  was  had  upon  defendant  Wm. 
T.  Potts  and  cause  was  continued  as  to  him.  A 
default  was  taken  against  John  H.  Potts.  Appellant 
Cully  filed  four  pleas.  Plea  number  one  was  with- 
drawn. Number  three  was  not  insisted  upon  by  appel- 
lant. Numbers  four  and  five  are  pleas  of  entire  want 
of  consideration  (stated  in  slightly  different  phrase- 
ology). A  general  demurrer  was  filed  to  pleas  three, 
four,  and  five,  and  was  sustained  to  all  said  pleas; 
appellant  excepted  and  elected  to  stand  by  his  pleas. 
Appellant,  then,  with  leave  of  court,  refiled  plea  num- 
ber two  which  is  non  est  factum,  verified  by  his  affida- 
vit, and  appellee  took  issue  on  said  plea. 

A  jury  was  waived  by  the  parties,  and  the  cause  sub- 
mitted to  the  court  upon  the  same  evidence  heard  by 
the  court,  and  the  same  objections  made,  and  rulings 
and  exceptions,  as  in  another  case  in  the  court,  tried 
before  this,  being  the  case  of  **The  People  of  the 
State  of  Illinois,  etc.,  for  the  use  of  M.  F.  Dunlap, 
trustee  for  Walter  S.  and  Edith  L.  Green,  v.  Oliver  H. 
Cully,  impleaded,  etc.''  and  which  case,  by  appeal,  is 
on  the  docket  of  this  court  at  this  term,  as  No.  55 
and  being  **01iver  H.  Cully  impleaded,  etc.,  v.  The 
People,  etc.,  for  the  use  of  M.  F.  Dunlap,  Trustee,  for 
Walter  S.  and  Edith  L.  Green;  in  which  we  file  an 
opinion  the  same  date  as  in  this. 

Counsel  for  appellant  have  filed  in  this  case  the 
same  brief  and  argument  as  in  said  No.  55  of  this  term ; 
and  on  page  30  thereof  they  further  say:  **In  this  case 
appellant  entered  a  motion  in  the  court  below  for  a 
continuance,  and  supported  it  by  his  aflBdavit,  which 
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was  admitted  by  plaintiflE  (appellee  here);  whereupon 
the  motion  for  a  continuance  was  overruled  •  •  * 
and  thereupon  this  case  was  submitted  to  the  court 
(below)  upon  the  same  evidence  heard  in  the  principal 
case  (The  People,  etc.,  for  the  use  of  M.  F.  Dunlap, 
trustee  for  Walter  8.  and  Edith  L.  Green,  v.  Oliver  H. 
Cully)  (No.  55  on  our  docket).  The  only  substantial 
difference  between  the  two  cases  being  the  effect  of  the 
admission  by  plaintiff  (appellee)  of  said  affidavit  for  a 
continuance.'' 

We  have  examined  the  transcript  of  the  record  of 
the  court  below,  in  this  cage,  filed  in  this  court  by 
appellant,  and  we  find  in  the  bill  of  exceptions  therein, 
no  motion  for  a  continuance  appears  to  have  been  made 
by  appellant,  and  no  affidavit  in  support  thereof,  as 
claimed  by  counsel  for  appellant. 

We  do  find,  however,  at  pages  10  and  11  of  said 
transcript,  that  the  clerk  of  the  court  below  does  cer- 
tify that  '*0n  the  first  day  of  July  1897,  the  following 
'Motion  for  Continuance'  was  filed  herein,  which  was 
in  the  following  words  and  figures,  to  wit:"  And 
then  follows  the  style  of  the  cause  and  what  might  be 
an  affidavit,  but  it  seems  not  to  have  been  signed  or 
sworn  to  by  anyone,  and  is  no  part  of  the  bill  of  excep- 
tions contained  in  said  transcript.  This  is  not  suf- 
ficient to  warrant  us  in  considering  the  motion  for  a 
continuance,  or  the  affidavit  that  it  is  claimed  was  pre- 
sented. The  clerk  of  said  court  can  not  make  an  affi- 
davit presented  with  a  motion  in  the  court  below,  a 
part  of  the  record  of  a  case.  It  can  only  be  done  by  a 
bill  of  exceptions,  certified  by  the  judge  who  presided 
when  the  case  was  heard.  See  McDonald  v.  Arnout, 
14  111.  58;  Lucas  v.  Farrington,  21  111.  31;  Van  Cott 
V.  Sprague,  5  111.  App.  99,  and  the  cases  therein  cited. 

So  we  are  precluded  from  considering  anything  in . 
this  case,  except  what  is  properly  in  the  record  herein. 
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Therefore  this  case  is  the  same  precise  condition  as  to 
the  questions  presented  and  to  be  determined  by  us, 
as  were  in  said  case  No.  55 ;  and  for  the  reasons  given 
in  our  opinion  in  that  case,  we  affirm  the  judgment  in 
this.     Judgment  affirmed. 


G.  B.  Bachman  t.  Peter  S.  Schertz. 

Former  Adjudication — Musi  be  Between  the  Same  Parties.  —  In 
order  to  give  a  jadgment  the  effect  of  res  a(ijudicata  it  must  have  been 
Tendered  by  a  court  of  competent  jurisdiction  concerning  the  same  sub- 
ject-matter and  between  the  same  parties. 

Bepleyln.  Appeal  from  the  County  Court  of  Tazewell  County ;  the 
Hon.  W.  B.  CuRRAN,  Judge,  presiding.  Heard  in  this  court  at  the  Iho- 
▼ember  term,  1897.     Affirmed.    Opinion  filed  February  9)  1898. 

H.  C.  Fkings,  attorney  for  appellant. 

A  former  adjudication  is  conclusive  of  the  rights  of 
parties  as  to  all  matters  involved  therein.  Peterson  v. 
Nehf,  80  111.  25. 

When  the  entire  matter  has  been  adjudicated  when 
the  subject-matter  and  all  parties  interested  were  be- 
fore the  court.     Hicks  v.  Chapin,  67  111.  375. 

The  principle  of  res  adjudicata  embraces  not  only 
what  actually  was  determined  in  a  former  case,  but 
also  extends  to  any  other  matter  properly  involved, 
and  which  might  have  been  raised  and  determined  by 
it.  A  party  can  not  have  a  cause  of  action  adjudi- 
cated by  piecemeal.     Rogers  v.  Higgins,  57  111.  244. 

A  valid  judgment,  therefore,  sweeps  away  every  de- 
fense that  should  have  been  raised  against  the  action, 
and  this,  too,  for  the  purpose  of  every  subsequent  suit, 
whether  founded  upon  the  same  or  a  different  cause  of 
action.  Kelly  v.  Donlin,  70  111.  378;  Moore's  Justice, 
Sees.  1194  to  1198;  Kreuchi  v.  Dehler,  50  111.  176. 
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T.  N.  Gbeen,  attorney  for  appellee. 

Contended  that  the  judgment  in  order  to  have  the 
force  and  effect  of  res  adjudicata,  must  have  been  be- 
tween the  same  parties.  Citing,  Peterson  v.  Nehf,  80 
111.  25;  Hicks  V.  Chapin,  67  IU.375;  Rogers  v.  Higgins, 
57  111.  244. 

Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court. 

This  was  a  suit  in  replevin,  brought  by  appellee, 
against  appellant,  before  N.  Campbell,  police  magis- 
trate, to  recover,  as  owner  thereof,  one  road  wagon 
and  one  set  of  single  buggy  harness,  worth,  as  he 
claimed,  $45.  The  oflBcer,  to  whom  the  replevin  writ 
was  issued,  was  unable  to  obtain  possession  of  said 
property,  and  by  leave  of  court  the  suit  was  tried  in 
trover,  before  the  police  magistrate  and  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  appellee  for  $45, 
for  the  value  of  the  property,  and  $50  damages  for  its 
detention.  From  this  judgment  appellant  appealed 
to  the  County  Court  of  Tazewell  County,  where  the 
case  was  again  tried  by  jury  in  that  court,  and  resulted 
in  a  verdict  for  appellee  for  $30,  as  the  value  of  the 
property  converted,  and  $5  damages  for  its  deten- 
tion. 

Appellant  in  the  County  Court,  after  verdict,  entered 
motions  for  a  new  trial,  and  in  arrest  of  judgment, 
both  of  which  were  denied,  and  judgment  given  for 
appellee  on  the  verdict.  Appellant  brings  the  case  to 
this  court,  and  while  hja  assigns  numerous  errors  on 
the  record,  in  his  brief,  he  relies  principally  upon  the 
following: 

''The  court  below  erred  in  overruling  appellant's 
motion  to  instruct  the  jury  to  find  issues  tor  the 
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defendant  (appellant)''  and,  **the  verdict  is  against 
the  evidence,  and  contrary  to  law." 

The  claim  made  by  counsel  for  appellant,  why  the 
court  below  should  have  instructed  the  jury  to  find  a 
verdict  for  appellant,  as  set  out  in  his  brief  filed  in  this 
court,  is  **atter  the  evidence  in  this  case  had  been  given 
on  both  sides  (in  the  court  below)  the  defendant  (ap- 
pellant) by  his  counsel,  moved  the  court  to  instruct 
the  jury  to  find  the  issues  for  the  defendant  (appellant) 
the  principal  reason  being  assigned,  that  under  the 
doctrine  of  res  adjudicata^  the  former  suit,  for  the 
recovery  of  this  same  property,  oflEered  in  evidence, 
was  a  complete  bar  to  this  cause  of  action,  which 
motion  was  overruled  by  the  court,  whjich  we  contend 
was  an  error  on  the  part  of  the  court.  •  •  • 
The  suit  for  trial  of  rights  of  property  was  certainly  a 
former  adjudication  between  the  parties.'' 

Upon  examination  of  the  bill  of  exceptions,  in  the 
record  in  this  case,  we  find  that  counsel  for  appellant 
base  this  claim  of  res  adjudicata  upon  the  following 
showing,  made  on  the  trial  of  this  case  in  the  court 
below. 

At  page  62  of  record,  there  appears  as  having  been 
introduced  in  evidence,  by  appellant,  the  docket  of 
Joseph  Reed,  police  magistrate,  showing  a  judgment  in 
favor  of  S.  M.  Eeinheimer  &  Co. ,  against  Jacob  Bobbins, 
rendered  November  11,  1893,  for  $13.75  and  costs;  and 
at  page  64  of  record  it  appears  that  an  execution  issued 
on  said  judgment,  January  25,  1897,  which  was 
received,  same  date,  by  appellant  as  constable.  On 
same  date,  by  virtue  of  said  execution,  appellant  levied 
on  one  road  wagon  and  one  set  of  single  harness,  shown 
by  the  evidence  to  be  the  same  property  in  issue,  in 
this  case.  On  April  17,  1897,  appellant  returned  said 
execution  unsatisfied,  on  the  alleged  ground  of  illegal 
service,  and  received  on  same  date,  from  said  Joseph 
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Reed,  police  magistrate,  an  alias  execution,  issued  on 
said  judgment;  and  on  April  19, 1897,  appellant  levied, 
under  said  alias  execution,  on  said  property,  as  being 
the  property  of  said  Jacob  Bobbins,  appellant  having 
retained  possession  of  said  property  since  he  took  it, 
under  the  other  execution. 

On  page  73  of  record  we  further  find  that  appel- 
lant introduced  in  evidence  the  docket  of  William 
Bushing,  justice  of  peace,  which  shows  in  a  trial  of  the 
rights  of  property  between  Peter  S.  Shertz,  claimant, 
plaintiff,  and  S.  M.  Reinheimer,  defendant,  a  judgment 
in  favor  of  said  S.  M.  Reinheimer,  for  costs  against 
said  Peter  S.  Schertz,  he  being  shown  to  be  the  same 
person  as  appellee  in  this  case ;  and  the  property  in 
question,  in  that  case,  being  showti  to  be  the  same  as 
in  this. 

From  this  last  judgment  appellee  appealed  to  the 
County  Court  of  Fulton  County,  as  shown  by  its  record, 
put  in  evidence  in  this  case  by  appellant,  as  appears  at 
page  88,  of  the  record  in  this  case.  That  court,  on  mo- 
tion of  the  attorney  for  defendant,  S.  M.  Reinheimer, 
dismissed  said  appeal  for  want  of  prosecution,  and 
gave  judgment  for  costs  against  Peter  S.  Schertz. 
Now  this  judgment,  which  appellant  insists  is  res  ad- 
judicata  between  the  parties  in  the  case  at  bar,  on  examin- 
ation we  find,  is  a  judgment  between  appellee  and  one 
S.  M.  Reinheimer  and  not  one  between  appellee  and  ap- 
pellant; hence  it  was  not  an  adjudication  between  the 
same  parties  J  concerning  the  same  subject  matter  and 
cause  of  action,  as  must  have  been  the  case,  to  justify 
its  being  abar  to  this  proceeding.  See  A.  S.  Wright 
V.  Gt.  W.  Griffey,  147  111.  496,  and  cases  therein  cited. 

We  therefore  hold  it  was  not  an  error  in  the  court 
below  to  deny  appellant's  motion  to  instruct  the  jury 
to  find  a  verdict  for  appellant. 

As  to  the  other  contention  of  counsel  for  appellant. 
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that  the  verdict  and  judgment  in  this  case  are  against 
the  evidence,  we  have  carefully  examined  all  the  evi- 
dence introduced  on  the  trial  of  this  case  in  the  court 
below,  and  find,  on  the  vital  issues  in  this  case,  there 
was  a  conflict  in  the  evidence,  which  it  is  the  peculiar 
province  of  the  jury  and  trial  court  to  reconcile,  and  to 
determine  on  which  side  the  truth  is ;  and  we  can  not 
say  that  they  have  erroneously  found  in  this  case, 
therefore  we  will  not  reverse  the  judgment  herein  for 
that  reason.  While  appellant's  counsel  have  in  their 
brief  referred  to  other  rulings  of  the  trial  court  in  this 
case  as  being  erroneous,  we  find,  on  examination,  no 
reversible  errors  as  claimed,  hence  we  affirm  the 
judgment  herein.    Judgment  affirmed. 


Ellen  H.  Cook  t.  Smith  &  Stimpson. 

QussTioira  OF  FACfT— Jbr  the  Consideration  of  the  Jury. — Matters  of 
indebtednesB  between  the  parties  in  a  lawsoit  are  questions  of  fact  for 
the  consideration  of  the  jury. 

Assiunpsity  for  goods  sold,  eto.  Appeal  from  the  Ciroait  Court  of 
Morgan  County;  the  Hon.  Ctrus  Epleb,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  Febraary  9, 
1898. 

James  0.  Peiest,  attorney  for  appellant. 

M.  T.  Latmak  and  Chables  A.  Babnes,  attorneys 
for  appellees. 

Mb.  Justice  Bubboughs  delivebed  the  ofiniok  of 
the  coubt. 

This  is  a  suit  brought  in  assumpsit,  by  appellant 
against  appellees,  in  the  Circait  Court  of  Morgan 
County,  to  recover  from  appellees,  on  an  account 
amounting  to  $1,057.22,  which  she  claims  is  due  her, 
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for  (planing)  **mill  work,  tarnished  by  her  to  them/' 

To  her  declaration  in  this  case,  the  appellees,  who 
are  retail  lumber  dealers  in  Jacksonville,  Illinois,  filed 
a  plea  of  general  issue,  with  a  notice  of  set-oflE,  the 
same  being  an  account  which  they  claim  is  due  them, 
for  lumber  sold  and  delivered  to  appellant,  through 
her  husband  and  agent ;  which  account,  so  set  up  by 
way  of  set-off,  amounted  to  $1,438.10,  with  a  credit  of 
$1,057.22,  for  mill  work. 

Appellant  denied  that  she  bought  said  lumber  of 
appellees,  that  James  A.  Cook,  her  husband,  was  her. 
agent,  or  had  any  authority  from  her,  to  buy  or  receive 
said  lumber  for  her. 

Upon  the  trial  of  this  case  in  the  court  below,  by 
jury,  a  verdict  was  returned  in  favor  of  appellees,  on 
their  set-off,  for  $300.  Appellant  moved  the  court  to 
set  aside  said  verdict,  and  grant  her  a  new  trial,  which 
motion  the  court  denied,  and  gave  appellees  a  judg- 
ment on  said  verdict,  and  for  costs. 

From  that  judgment  appellant  appeals  to  this 
court,  and  contends  that  the  judgment  and  verdict  are 
contrary  to  the  evidence,  and  the  court  below  erred  in 
its  instructions  to  the  jury,  and  rulings  on  the  evi- 
dence. 

Appellant's  principal  contention,  in  the  brief  filed 
herein  by  her  counsel,  is  that  the  evidence  fails  to 
show  that  the  lumber  sought  herein  to  be  charged  to 
her  by  appellees  ought  to  be  so  charged,  and  that  it 
shows  her  husband  bought  the  same  for  himself,  and 
not  for  her,  as  her  agent;  and  that  she  furnished 
appellees  the  mill  work,  she  sues  them  herein  for,  and 
not  her  husband. 

We  have  carefully  read  all  the  evidence  in  the  record 
in  this  case,  and  while  appellant,  on  the  trial,  does 
swear  to  the  fact  that  her  husband  had  no  authority 
from  her  to  buy  or  receive  the  lumber  from  appellees, 
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as  contended  for  by  them,  in  this  case;  and  that  she 
made  and  furnished  the  ''mill  work,^'  she  sued  appel- 
lees for,  and  in  this  she  is  partly  corroborated  by  the 
testimony  of  her  husband,  James  A.  Cook ;  yet  the 
record  further  shows  that  John  W.  Smith,  one  of  the 
appellees,  also  testified  in  this  case  that  he  had  a  con- 
versation with  appellant,  Mrs.  Ellen  A.  Cook,  in  Sep- 
tember, 1895,  at  her  residence,  in  the  presence  of  his 
partner,  Mr.  Stimpson,  and  James  A.  Cook,  in  which 
conversation  she  said  that  Mr.  Cook,  her  husband, 
was  her  agent  in  these  matters,  and  had  been  since 
October,  1893,  and  that  any  settlement  he  could  make 
with  him  was  all  right.  He  also  testified  that  James 
A.  Cook  ordered  and  received,  as  the  agent  of  his  wife, 
the  appellant,  all  the  lumber  they  charged  for  in  this 
case,  and  that  the  **mill  work"  in  question  was  by 
them  contracted  for,  and  received  from  James  A.  Cook 
as  the  agent  for  his  wife.  In  this  he  was  corroborated 
by  Charles  E.  Darling,  foreman  of  the  lumber  yard  of 
appellees,  and  by  John  W.  Stimpson,  his  partner,  who 
both  testified  in  this  case.  The  record  also  shows  that 
a  number  of  witnesses  testified  that  the  general  reputa- 
tion of  James  A.  Cook,  in  the  city  of  Jacksonville, 
where  he  lives,  for  truth  and  veracity,  is  bad. 

The  principal  contention  here  is  that  the  lumber  bill 
constituting  the  set-oflE  in  this  case,  is  owing  appellees 
by  James  A.  Cook,  and  that  appellees  are  indebted  to 
appellant  for  the  **mill  work,''  in  the  sum  of  $1,057.22. 
This  was  a  question  of  fact,  and  from  the  evidence  be- 
fore the  jury  as  shown  in  this  record,  we  are  satisfied 
that  the  contention  of  appellees  is  correct,  and  the  ver- 
dict of  the  jury  right. 

Indeed,  if  the  arrangement  about  the  *'mill  work,'' 
and  the  purchase  of  lumber  out  of  which  to  make  it, 
was  made  by  appellees  with  appellant  and  her  husband, 
as  contended  for  by  her,  then  indeed,  appellees  were 
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more  willing  to  make  a  deal  in  business  that  was  con- 
venient and  profitable  to  appellant,  and  unprofitable  to 
them,  than  we  usually  find  business  men  are  willing  to 
make. 

As  to  the  rulings  of  the  trial  court  on  the  evidence 
and  its  instructions  to  the  jury,  we  think  they  were  as 
favorable  to  appellant  as  the  law  would  warrant.  And 
we  are  fully  convinced  that  no  error  appears  in  this 
record  on  that  account,  that  would  justify  us  in  revera- 
ing  the  judgment  of  the  trial  court;  we  therefore 
affirm  it. 


J.  M.  Shepherd  t.  E.  T.  Wood  et  al. 

1.  Judgments  by  Confession — When  to  he  Entered. — Under  a  warrant 
attached  to  a  promissory  note  empowering  any  attorney  to  appear  for  the 
makers  in  any  court  of  record,  in  term  time  or  vacation,  waive  the  issue  of 
service  of  process  and  confess  judgment  against  them  for  the  sum  named 
in  such  note  and  interest  unpaid  at  time  of  said  confession,  at  any  time 
after  the  execution  of  such  note  and  warrant,  a  judgment  may  be  entered 
at  any  time  after  the  execution  of  the  note  and  warrant. 

2.  Same — Construction  of  the  Warrant, — If  the  language  of  a  warrant 
of  attorney  for  the  confession  of  a  judgment  is  ambiguous  it  is  to  be  con- 
strued most  favorably  for  the  beneficiary  therein  and  against  the  persons 
who  execute  it. 

Motion  to  Yacate  a  Judgment.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Reversed  and  remanded  with 
directions.    Opinion  filed  Februaiy  9,  1898. 

John  R.  &  Walter  Eden,  attorneys  for  appellant. 

The  note  and  warrant  of  attorney  having  been  exe- 
cuted at  the  same  time,  and  in  reference  to  the  same 
subject-matter,  must  be  construed  together  and  con- 
sidered as  one  transaction.  Sherman  v.  Baddely,  11 
111.  622. 

The  law  will  imply  that  judgment  is  to  be  in  favor 
of  the  party  who,  upon  the  note,  appears  to  be  entitled 
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to  the  money.    Packer  v.  Roberts,  use  of,  etc.,  40  111. 
App.  445. 

W.  Q-.  Cochran,  attorney  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court. 

In  vacation,  on  January  11,  1897,  the  appellant  filed 
vdth  the  clerk  of  Moultrie  County  his  declaration  in 
assumpsit  against  appellees,  in  which  he  claimed  a 
judgment  in  vacation  against  them  on  the  promissory 
note,  warrant  of  attorney  and  written  assignment 
indorsed  on  the  note  filed  with  the  declaration,  which 
are  as  follows : 

*  *$326.11.    LoviNGTON,  Illinois,  December  17, 1896. 

''Four  months  after  date,  for  value  received,  we  or 
either  of  us  promise  to  pay  to  the  order  of  M.  T. 
Shepherd  at  the  *Home  and  Time  Deposit  Bank,' 
Lovington,  111.,  three  hundred  twenty-six  and  llrlOO 
dollars,  with  interest  at  seven  per  cent  per  annum 
from  maturity. 

**We  hereby  empower  any  attorney  in  any  court  of 
record,  in  the  State  of  Illinois  or  elsewhere,  to  appear 
for  us  in  any  court  of  record,  in  term  time  or  vacation, 
and  waive  the  issue  of  service  of  process  and  confess 
judgment  against  us  for  the  above  sum  and  per  cent 
that  will  be  unpaid  at  time  of  said  confession,  at  any 
time  hereafter,  with  costs  and  thirty  six  dollars  as 
attorneys  fees  therein,  releasing  all  errors  and  waiving 
appeals  in  said  cause  without  relief  whatever  from 
exemption  laws. 

* 'Witness  our  hands  and  seals  the  day  and  year  above 

written. 

*'E.  F.  Wood,  [l.  s.] 

"S.  S.  Wood,  [l.  s.]'' 
Indorsed  on  note,  "Pay  to  the  order  of  J.  Mi  Shep- 
herd. "M.  T.  Shepherd.'' 
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And  there  was  filed  with  said  declaration,  promissory 
note,  warrant  of  attorney  and  written  indorsement,  an 
affidavit  of  appellant  that  the  signatures  of  appellees  to 
said  note  and  warrant  of  attorney  are  the  genuine  sig- 
natures of  appellees.  And  there  was  also  filed  with 
said  declaration  a  cognovit  signed  by  John  V.  Bums, 
attorney  for  defendants,  confessing  judgment  in  favor 
of  the  plaintiff,  for  the  amount  of  $362.11  over  and 
above  costs,  etc. ;  and  on  January  11,  1897,  a  judg- 
ment was  rendered  in  vacation  for  $362.11  and  costs. 

A  notice  was  given  by  appellees  to  appellant  that 
a  motion  would  be  made  before  Judge  Vail,  one  of  the 
judges  of  said  Circuit  Court,  at  Chambers,  on  January 
27,  1897,  for  an  order  to  stay  the  execution  issued  on 
said  judgment.  Upon  hearing  said  motion.  Judge 
Vail  made  an  order  staying  the  execution,  and  that 
the  judgment  and  execution  lien  remain  valid  until  the 
further  order  of  the  court. 

At  the  April  term,  A.  D.  1897,  of  the  Circuit  Court 
of  Moultrie  County,  that  court,  on  motion  of  appellees, 
ordered  that  said  judgment  be  set  aside  and  the  execu- 
tion issued  thereon  be  quashed.  To  the  entry  of  this 
order  appellant  excepted,  and  by  appeal  to  this  court 
seeks  to  reverse  the  same.  Appellee's  counsel  in  his 
^rief,  filed  in  this  court,  contends  that  the  judgment 
rendered  in  vacation  was  not  authorized  by  the  war- 
rant of  attorney,  because  the  note  was  not  due  when 
the  judgment  was  entered,  and  the  judgment  is  in 
favor  of  the  appellant,  who  was  assignee  of  the  note, 
and  not  the  payee  thereof. 

We  think,  however,  that  there  is  no  merit  in  this 
contention,  for  either  of  the  two  reasons  alleged;  be- 
cause we  think  the  reasonable  construction  of  the  war- 
rant of  attorney  is  that  it  authorized  a  confession  of 
judgment  upon  the  note,  for  the  sum  of  money  therein 
named,  at  any  time  after  the  execution  thereof;  and  to 
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the  person  who  by  the  note  and  the  indorsement  there- 
on, it  appears,  is  entitled  to  the  money  due  thereon. 
See  Parker  v.  Roberts,  40  111.  App.  445,  and  cases 
therein  cited;  also  that  case  in  140111.  671. 

The  note  and  warrant  of  attorney  having  been  exe- 
cuted at  the  same  time,  and  in  reference  to  same  sub- 
ject-matter, must  be  construed  together  and  considered 
as  one  transaction.     Sherman  v.  Baddely,  11  111.  622. 

If  the  language  of  the  warrant  of  attorney  in  ques- 
tion is  ambiguous,  it  should  be  construed  most  favora- 
bly for  the  beneficiary  therein,  and  against  the  parties 
who  executed  it.  Cummins  v.  Holmes,  11  111.  App. 
158,  and  the  cases  therein  cited. 

The  order  of  the  Circuit  Court  of  Moultrie  County 
vacating  and  setting  aside  the  judgment  rendered  in 
vacation  in  this  case,  and  in  quashing  the  execution 
issued  therein,  is  reversed;  and  this  case  is  remanded 
to  that  court,  with  directions  to  reinstate  the  judgment 
entered  in  vacation,  and  the  execution  issued  thereon.. 

Order  reversed  and  case  remanded  with  directions. 


M.  J.  Shepherd  t.  A.  G.  Wood,  Allie  Wood  and 

8.  S.  Wood. 

Judgments  by  Coktession — Governed  by  the  Preceding  Case, 

Motion  to  Yaeate  a  Judgment,  by  oonfession.  Appeal  from  the  Cir- 
euit  Court  of  Moultrie  County,  the  Hon.  Edwabd  P.  Vail,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term;*1897.  Reversed 
and  remanded  with  directions.    Opinion  filed  February  9,  1898. 

John  R.  &  Walter  Eden,  attorneys  for  appellant. 

W.  Q-.  Cochran,  attorney  for  appellee. 

Opinion  Per  Curiam. — As  the  same  questions  are 
presented  to  us  in  this  case  as  those  in  number  58  of 
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the  docket  of  this  term  (ante^  page  486),  we,  for  the 
same  reasons  given  in  our  opinion  in  that  case,  reverse 
the  order  of  the  court  below  in  this  case.  Order  re- 
versed. 


M.  T.  Shepherd  t.  8.  8.  Wood  and  E.  F.  Wood. 

JuDQUENTS  BT  OowvBSiov—Oovemed  by  Preceding  Caaea, 

Motion  to  Vacate  a  Judgment^  by  oonfession.  Appeal  from  the 
Giroait  Coart  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1897.  Reversed  and 
remanded  with  directions.    Opinion  filed  February  9,  1898. 

John  R.  &  Walteb  Eden,  attorneys  for  appellant. 

W.  Q-.  Cochran,  attorney  for  appellee. 

Opinion  Per  Curiam: — As  the  same  questions  are 
presented  to  us  in  this  case  as  those  in  number  58  (antCj 
page  486),  of  the  docket  of  this  term,  we,  for  the  rea- 
sons given  in  our  opinion  in  that  case,  reverse  the 
order  of*  the  court  below  in  this  case.     Order  reversed. 


3.  M.  Shepherd  t.  E.  F.  Wood^  G.  F.  Howell  and 

8.  S.  Wood. 

Judgments  by  Confession — Governed  by  Preceding  Cases. 

Motion  to  Vacate  a  Judgment;  by  confession.  Appeal  from  the 
Cirouit  Court  of  Moultrie  Coanty;  the  Hon.  Edwabd  P.  Vail,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1897.  Reversed  and 
remanded  with  directions.    Opinion  filed  February  9,  1898. 

John  R.  &  Walteb  Eden,  attorneys  for  appellant. 
W.  Q-.  CocHEAN,  attorney  for  appellee. 
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Opinion  Pee  Cueiam: — As  the  same  questions  are 
presented  to  us  in  this  case  as  those  in  number  58  (ante 
page  486),  of  the  docket  of  this  term,  we,  for  the  rea- 
sons given  in  our  opinion  in  that  case,  reverse  the 
order  of  the  court  below  in  this  case.    Order  reversed. 


H.  T.  Shepherd  t.  S.  S.  Wood. 

JuDGUSNTS  BT  CoNTKSSiON—Go V6rn«d  by  Preceding  Cases. 

Motion  to  Yacate  a  Jadgrment.  Appeal  from  the  Cirooit  Coart  of 
Moaltrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in 
this  eonrt  at  the  November  term,  1897.  Beversed  and  remanded  with 
directions.    Opinion  filed  February  9,  1898. 

John  E.  &  Walteb  Eden,  attorneys  for  appellant. 

W.  Q-.  CooHBAN,  attorney  for  appellees. 

Opinion  Peb  Cubiam: — As  the  same  questions  are 
presented  to  us  in  this  case  as  those  in  number  58  (antCy 
page  486),  of  the  docket  of  this  term,  we,  for  the  same 
reasons  given  in  our  opinion  in  that  case,  reverse  the 
order  of  the  court  below  in  this  case.     Order  reversed. 


Ella  Sandnsky  v.  George  H.  Sidwell  and  George  T. 

SidweU. 

1.  'PRkonoR— Effect  of  a  Dismissal  as  to  One  of  Several  Joint-Defendants. 
Where  two  defendants  are  sned  npon  a  joint  obligation  and  the  summons 
as  to  one  is  qnashed  npon  a  plea  to  the  jarisdiction  and  the  salt  is  dis- 
missed as  to  him,  it  mnst  also  be  dismissed  as  to  the  other  defendant. 

2.  BAXK^Pleas  to  the  Jurisdiction  Forms. — ^Forms  of  two  pleas  to  the 
jurisdiction  of  the  oonrt  on  the  ground  that  the  defendants  were  not  served 
with  process  in  the  proper  county  are  given  in  the  opinion  of  the  court. 
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Debt,  for  a  statutory  penalty.  Appeal  from  the  Gironit  Coart  of  Ver- 
milion County;  the  Hon.  Ferdinand  Booewalteb,  Judge,  presiding. 
Heard  in  this  oourt  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  February  9,  1898. 

Penwell  &  Lindlet,  attorneys  for  appellant. 

BuBHANS  &  Hill,  attorneys  for  appellees;  Kim- 
BBOUGH  &  Meeks,  of  counsel. 

The  second  section  of  the  Illinois  Practice  Act,  as  re- 
peatedly construed  by  the  Illinois  Supreme  Court, 
requires  that  in  all  personal  actions  where  there  is 
more  than  one  defendant,  at  least  one  of  the  defend- 
ants must  be  an  actual  resident  of  the  county  where 
the  suit  is  brought  in  order  to  authorize  any  service  on 
any  other  defendant  residing  in  another  county. 
Hamilton  v.  Dewey,  22  HI.  490;  Semple  v.  Anderson, 
4  Gil.  546;  Damron  v.  Sweetser,  16  111.  App.  339. 

Mb.  Justice  Bubboughs  delivebed  the  opinion  of 
the  coubt. 

Appellant  brought  an  action  in  debt  against  appel- 
lees jointly,  in  the  Circuit  Court  of  Vermilion  County, 
to  recover  by  reason  of  certain  facts  set  out  in  her  decla- 
ration, which  she  avers  entitle  her  to  recover  in  debt 
against  appellees  jointly,  under  the  provisions  of  Section 
132  of  the  Illinois  Criminal  Code. 

A  summons  was  issued,  by  request  of  appellant,  to 
Vermilion  County,  and  one  to  Cook  County;  the  sum- 
mons to  Vermilion  County  was  returned  served  on  ap- 
pellee George  H.  Sidwell,  appellee  George  T.  Sidwell 
not  found  in  Vermilion  County ;  the  summons  to  Cook 
County  was  returned  served  on  appellee  Geoi^  T. 
Sidwell,  appellee  George  H.  Sidwell,  not  found  in 
Cook  County.     To  the  declaration  in  this  action,  ap- 
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pellee  George  H.  Sidwell  filed  his  plea  in   abatement 
as  follows : 

''State  of  Illinois,   \^^ 
''County  of  Vermilion.  J  ^^• 

**In  the  Circuit  Court  of  said  county,  to  the  May 
term,  A.  D.  1897. 

**Ella  Sandusky, 


•'V. 


V  Gen.  No.  11991. 


**  George  H.  Sidwell,  and 
* 'George  T.  Sidwell. 

"And  the  said  George  H.  Sidwell,  one  of  the  defend- 
ants in  the  above  entitled  causd,  for  the  sole  purpose  of 
pleading  to  the  jurisdiction  of  the  said  court,  comes  and 
says  that  this  court  ought  not  to  have  or  take  cognizance 
of  the  said  action,  because  the  said  supposed  causes  of 
action,  and  each  and  every  one  of  them,  arose  in  the 
county  of  Cook  in  said  State  of  Illinois,  and  not  within 
the  said  county  of  Vermilion,  and  that  the  said  action 
is  not  a  local  action,  and  that  both  he  and  his  code- 
fendant,  George  T.  Sidwell,  at  the  time  said  suit  was 
begun,  and  at  all  times  since,  have  resided  in  said  Cook 
County,  and  not  within  the  said  county  of  Vermilion ; 
that  process  was  served  on  the  said  George  T:  Sidwell 
in  said  county  of  Cook,  and  not  within  the  said  county 
of  Vermilion,  and  was  served  on  this  defendant  while 
he  was  on  a  public  railroad  train  passing  through  the 
said  county  of  Vermilion,  and  not  within  the  said 
county  of  Cook  where  he  resides;  and  this  the  said 
defendant  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment whether  this  court  can  or  will  take  further  cogni- 
zance of  this  action. 

"Geobge  H.  Sidwell.'^ 

"State  of  Illinois,  \  ^^ 
"County  of  Cook.     /  ^^• 

"George  H.  Sidwell,  being  first  duly  sworn,  says  the 
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foregoing  plea,  by  him  subscribed,  and  the  statement 
made  therein,  are  true: 

**George  H.  Sidwell." 
*' Subscribed  and  sworn  to  before  me,  this  17th  day 
of  May,  A.  D.  1897. 

"Robert  Jeffrey, 
'*[Seal]  '^Notary  Public." 

And  appellee  George  T.  Sidwell   filed  his  plea  in 

abatement  as  follows : 

* 'State  of  Illinois,     \  ^^ 
' 'County  of  Vermilion.  /  ^^' 

**In  the  Circuit  Court  of  said  county.    To  the  May 

term,  A.  D.  1897. 

''Ella  Sandusky 


"v. 


Gen.  No.  11901. 


"George  H.  Sidwell,  and 
"George  T.  Sidwell. 

"And  the  said  George  T.  Sidwell,  one  of  the  defend- 
ants in  the  above  entitled  cause,  for  the  sole  purpose  of 
pleading  to  the  jurisdiction  of  the  said  court,  comes 
and  says  that  this  court  ought  not  to  have  or  take  fur- 
ther cognizance  of  the  said  action,  because  the  sup- 
posed cause  or  causes  of  action,  and  each  and  every 
one  of  them,  arose  in  the  county  of  Cook,  in  said  State 
of  Illinois,  and  not  within  the  said  county  of  Ver- 
milion, and  that  the  said  action  is  not  a  local  action; 
and  that  both  he  and  his  codefendant,  George  H.  Sid- 
well, at  the  time  said  suit  was  begun,  and  at  all  times 
since,  have  resided  in  said  county  of  Cook,  and  not 
within  the  said  county  of  Vermilion ;  that  process  was 
served  on  the  said  George  H.  Sidwell  while  he  was  on  a 
public  railroad  train,  passing  through  the  said  county 
of  Vermilion,  and  not  within  the  said  county  of  Cook, 
where  he  resides ;  and  was  served  on  this  defendant  in 
the  said  county  of  Cook,  and  not  within  the  said  county 
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of  Vermilion ;  and  this  the  said  defendant  is  ready  to 
verify. 

** Wherefore  he  prays  judgment,  whether  this  court 
can  or  will  take  further  cognizance  of  this  action. 

.  *'Geobge  T.  Sidwell." 

** State  of  Illinois,!  ^_ 
* 'County  of  Cook.        J®®' 

'^George  T.  Sidwell,  being  first  duly  sworn,  says  that 
the  foregoing  plea,  by  him  subscribed,  and  the  state- 
ments therein  made,  are  true. 

^'Geoege  T.  Sidwell. 

*' Subscribed  and  sworn  to  before  me,  this  17th  day 
of  May,  A.  D.  1897. 

*  *  (  Seal)  *  'Robert  Jeffbet, 

^'Notary  Public." 

To  each  of  these  pleas  the  appellant  filed  a  demur- 
rer, and  assigned  the  following  special  causes  of 
demurrer: 

*'l.     Said  plea  is  not  properly  entitled  in  the  cause. 

''2.  The  term  of  court  is  not  stated  in  the  caption 
of  said  plea. 

''3.  There  is  no  allegation  in  said  plea  that  said 
suit  is  not  a  local  action. 

''4.  Said  plea  does  not  deny  that  defendants,  and 
«ach,  were  residents  of  said  county  at  the  time  of  com- 
mencement of  said  suit." 

And  upon  hearing  said  demurrers,  the  court  below 
overruled  said  demurrers,  whereupon  appellant  stands 
by  her  demurrers.  And  then  the  court  adjudged  that 
the  writs  of  summons  herein  be  quashed,  and  this 
cause  dismissed,  and  awarded  costs  against  appellant. 

Appellant  excepts,  and  appeals  to  this  court,  assign- 
ing as  errors  the  overruling  of  her  demurrer  to  said 
plea  in  abatement  of  appellee,  George  H.  Sidwell;  the 
quashing  of  the  writ  of  summons  served  on  said  George 
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H.  Sidwell ;  the  dismissing  said  suit,  and  rendering  judg- 
ment against  her  for  costs. 

Thus  by  the  pleadings  in  the  court  below  it  appears 
that  appellant's  claims,  if  any,  were  held  by  her  against 
appellees  jointly ;  and  her  counsel  in  this  court  con- 
cedes that  the  court  below  correctly  overruled  the 
demurrer  to  the  plea  in  abatement  of  appellee  George 
T.  Sidwell,  and  dismissed  him  out  of  said  suit. 

Then  if  that  action  of  the  court  below  was  correct, 
and  we  find  it  was,  there  was  left  to  the  court  below 
this  state  of  facts ;  that  the  claims  sued  upon  by  appel- 
lant were  owing  her,  if  at  all,  by  appellees  jointly,  while 
the  cause,  when  appellee  George-  T.  Sidwell  was  dis- 
missed, was  left  pending  against  appellee,  George  H. 
Sidwell,  alone.  Hence  the  court  below  correctly  dis- 
missed said  suit  as  to  appellee,  George  H.  Sidwell,  also. 

No  nonjoinder  by  appellee  George  H.  Sidwell,  after 
appellee  George  T.  Sidwell  was  properly  dismissed, 
was  necessary ;  because  it  appeared  by  appellant's  own 
declaration  that  he  was  a  necessary  party.  See 
Damson  v.  Sweetser,  16  111.  App.  339,  and  cases  therein 
cited. 

Finding  no  error  in  the  proceedings  herein,  by  the 
court  below,  its  judgment  in  this  cause  is  affirmed. 
Judgment  affirmed. 


Western  Mntnal  Life  Association  and  Norrls  Suther- 
land T.  The  People^  etc. 

1.  INBTTRANOB  CouPAmEB— Penalties  jPbr  Urtfusi  DiseriminatUms.— The 
provisions  of  the  act  of  Jane  3,  1891,  entitled  ''An  act  to  oorreet  eertain 
abuses  and  prevent  nnjast  disoriminations  of  and  by  life  insaranoe  eom- 
panies  doing  business  in  this  State,  between  insurants  of  the  same  class 
and  equal  expectations  of  life,  in  the  rates,  amount,  or  payment  of 
premiums,  in  the  return  of  premiums,  dividends,  rebates  or  other  benefits*' 
(Laws  1891,  148),  applies  to  companies  incorporated  to  do  the  business 
of  life  or  accident  insurance  on  the  assessment  plan  under  the  act  of  Jane 
22^  1893  (Laws  1893,  117). 
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2.  Evidence — Execution  of  Insurance  Policies,— When  an  insurance 
policy  is  offered  as  collateral  evidence,  and  not  as  the  basis  of  the  suit, 
proof  of  its  execution  by  the  insurance  company  is  necessary  before  it  can 
be  legally  admitted  in  evidence. 

Bebty  for  a  statutory  penalty.  Appeal  from  the  Circuit  Court  of  Mor- 
gan County ;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1897.  Reversed  and  remanded.  Opinion 
filed  February  9,  1898. 

Peoples  instructions  referred  to  in  the  opinion  of  the 
court. 

1.  The  court  instructs  the  jury  that  if  the  jury  be- 
lieve from  all  the  evidence  that  Frank  A.  Mosely  bought 
a  policy  of  insurance  of  or  from  the  Western  Mutual 
Life  Association,  defendant,  in  January,  1897,  in 
Morgan  County,  Illinois,  and  that  said  insurance  was 
on  the  life  of  Frank  A.  Mosely,  and  was  in  the  sum  of 
$1,000,  and  if  the  evidence  further  shows  that  Frank 
A.  Mosely's  insurance  age  at  that  time  was  fifty-five 
years,  and  that  the  regular  rate  for  insurance  of  his  age 
and  class  as  specified  in  the  policy  issued  was  annually 
$38.36,  and  that  Frank  A.  Mosely  bought  said  policy 
for  a  less  premium  than  the  regular  rate  as  specified  in 
said  policy,  then  the  jury  should  find  for  the  plaintiff. 

2.  The  court  instructs  the  jury  that  if  the  jury  be- 
lieve from  the  evidence  that  the  Western  Mutual  Life 
Association,  by  their  agent,  Norris  Sutherland,  sold  to 
Frank  A.  Mosely  a  policy  of  insurance  for  a  less  rate  of 
premium  than  the  regular  rate  as  specified  in  the  policy 
issued  to  said  Mosely,  then  the  jury  should  find  for  the 
plaintiflE.  And  the  court  futher  instructs  the  jury  that 
if  the  jury  believe  from  the  evidence  that  said  associa- 
tion accepted  the  application  made  by  Frank  A. 
Mosely,  and  taken  by  Norris  Sutherland  as  agent  of 
defendant  from  said  Mosely,  then  by  said  acceptance 
by  said  association  of  said  application  and  issuance  of 
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a  policy  on  such  application — if  the  evidence  shows 
that  the  policy  in  evidence  was  issued  on  such  applica- 
tion— is  a  sufficient  recognition  by  said  association  to 
establish  the  relation  of  the  fact  of  agency  of  Norris 
Sutherland  for  said  life  association. 

Morrison  &  Worthington,  attorneys  for  appellants. 

J.  Marshall  Miller,  State's  attorney,  and  Wm.  N. 
Hairgrove,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court. 

This  suit  was  commenced  by  appellee  against  appel- 
lants in  the  Circuit  Court  of  Morgan  County,  to 
recover  the  penalty  prescribed  by  Section  3  of  the  act  of 
June  19, 1891  (Laws  of  Illinois  1891,  p.  148),  entitled 
'*An  act  to  correct  certain  abuses  and  prevent  unjust 
discrimination  of  and  by  life  insurance  companies 
doing  business  in  the  State,  between  insurance  of  the 
same  class  and  equal  expectation  of  life  in  the  rates, 
amounts  or  payments  of  premium  dividends,  rebates 
or  other  benefits,"  for  an  alleged  violation  of  the  pro- 
visions of  that  act. 

The  particular  acts  charged  in  the  declaration  as 
having  been  a  violation  of  said  act  was,  that  the  ap- 
pellant, *'The  Western  Mutual  Life  Association," 
incorporated  under  the  laws  of  Illinois,  by  its  agent, 
the  appellant,  Norris  Sutherland,  for  the  purpose  of 
carrying  on  its  business  of  life  insurance  in  the  said 
State,  did,  in  January,  1897,  in  Morgan  County,  Illi- 
nois, sell  and  deliver  to  one  Frank  A.  Mosely,  whose 
age  was  then  55  years,  a  policy  of  insurance  for 
$1,000,  on  the  life  of  said  Mosely,  for  a  less  rate  of 
premium  than  the  regular  rate  of  premium  thus  violat- 
ting  said  statute  by  discriminating  between  insurants 
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of  the  same  class  and  equal  expectations  of  life ;  and 
the  acceptance  of  said  smaller  rates  of  premium  was 
not  in  accordance  with  the  terms  of  said  policy  con- 
tract ;  atd  such  benefit  was  not  contained  or  expressed 
in  the  said  policy. 

Appellants,  by  proper  plea,  entered  a  general  denial, 
and  there  was  a  trial  by  jury  and  a  verdict  and  judg- 
ment against  appellant  for  $500  and  costs.  The  case 
was  brought  to  this  court  by  appeal. 

Appellants'  counsel,  in  their  brief  in  this  court,  con- 
tend that  as  it  appears  from  the  evidence  in  this  record, 
that  the  Western  Mutual  Life  Insurance  Association 
was  organized  under  the  act  of  June  22,  1893,  entitled 
*'Anactto  incorporate  companies  to  do  business  of 
life  or  accident  insurance  on  the  assessment  plan,  and 
to  control  such  companies  of  this  State,  and  of  other 
States  doing  business  in  this  State,  and  to  repeal  a  cer- 
tain act  therein  named,  and  providing  and  fixing  the 
punishment  for  violation  of  the  provisions  thereof 
(Sess.  Laws  1893,  p.  117): 

Appellants  were  not  subject  to  the  provisions  of  said 
act  of  June  19,  1891,  because  by  the  express  provisions 
of  Section  7  of  said  act  of  June  19,  1893,  corporations 
organized  thereunder  are  subject  only  to  the  provisions 
of  that  act.     Said  Section  7  reads  as  follows: 

"Any  corporation  organized  to  insure  lives  which 
provides  for  the  payment  of  policy  claims,  the  accumu- 
lation of  reserve  or  emergency  fund,  and  the  expense 
of  the  management  and  prosecution  of  the  business  by 
payment  to  be  made  either  at  periods  named  in  the 
contract  or  upon  assessments  as  required,  by  persons 
holding  similar  contracts,  and  wherein  the  insured's 
liability  to  contribute  to  the  payment  of  policy 
claims  accrued  or  to  accrue  is  not  limited  to  a  fixed 
sum,  shall  be  deemed  to  be  engaged  in  the  business  of 
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life  iDsurance  upon  the  assessment  plan,  and  shall  be 
subject  only  to  the  provisions  of  this  act;  *  *  *'' 

We  have  carefully  read  all  the  provisions  of  both 
those  acts  and  are  satisfied  that  their  provisions  are  not 
inconsistent,  nor  does  the  latter,  either  by  express 
terms  or  otherwise,  repeal  the  former.  But  both  acts 
are  subsisting  valid  enactments,  and  binding  upon  life 
insurance  companies,  doing  business  in  this  State,  and 
not  expressly  excepted  by  the  provisions  thereof.  The 
act  of  1891  is  a  wholesome  enactment,  and  is  intended 
to  correct  and  prevent  all  unjust  discriminations 
between  insurants  of  the  same  class  and  equal  ex- 
pectation of  life,  in  the  rates  of  premium  charged  by 
life  insurance  companies  doing  business  in  this  State. 
The  act  of  June  23,  1893,  incorporates  companies  to 
do  the  business  of  life  or  accident  insurapce,  on  the  as- 
sessment  plan,  in  this  State,  and  while  it  also  contains 
numerous  provisions  looking  to  the  control  of  such 
companies  of  this  and  other  States,  doing  business  in 
this  State,  it  nowhere  professes  to  make  provisions 
against  unjust  discrimination  in  rates  of  premium 
charged  insurants  by  such  companies ;  and  therefore 
its  provisions  in  nowise  conflict  with  the  other  act. 
The  part  of  said  section  7,  invoked  by  appellants  to 
render  them  subject  only  to  the  provisions  of  the  act 
of  which  it  is  a  part,  must  be  read  and  construed  in 
connection  with  the  whole  of  that  section  and  act,  and 
when  so  read  and  construed  it  evidently  means  to 
define,  and  does  define,  what  corporations  are  to  be 
considered  as  engaged  in  the  life  insurance  business 
upon  the  assessment  plan,  and  such  shall  be  subject  only 
to  the  provisions  of  this  act. 

Hence  we  think  the  lower  court  committed  no  error 
in  refusing  to  give  appellants  two  refused  instructions, 
and  in  giving  those  requested  by  appellee,  on  that 
branch  of  this  case. 
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Appellants'  counsel  contend,  second,  that  the  lower 
court  erred  in  admitting  in  evidence,  over  the  objec- 
tion of  appellant,  the  policy  of  insurance  purporting 
to  have  been  issued  by  the  Western  Mutual  Life  Insur- 
ance Association  to  Mosely  without  proving  its  execu- 
tion by  said  Western  Mutual  Life  Association. 

In  this  contention,  we  think  appellants  '  counsel  are 
right,  and  that  the  lower  court  did  commit  an  error  in 
its  rulings,  as  thus  contended.  The  declaration  charged 
the  sale  of  a  policy  of  insurance  to  Mosely.  It  was 
therefore  necessary  to  prove  that  appellants  did  sell 
such  a  policy  to  him,  and  to  do  this,  it  was  incumbent 
upon  the  plaintiff  to  prove  that  the  policy  sold  was 
signed  by  an  authorized  agent  of  the  Western  Mutual 
Life  Insurance  Association.  The  policy  was  offered 
as  a  piece  of  collateral  evidence  and  not  as  the  basis  of 
the  suit.  The  proof  of  its  execution  by  the  insurance 
company  was  necessary  before  it  could  be  admitted 
in  evidence  when  objected  to  on  that  account.  See 
Peake  v.  Wabash  R.  R.  Co.,  18  111.  88. 

For  this  error  we  reverse  the  judgment  of  the  Circuit 
Court  of  Morgan  County  herein  and  remand  the  case 
to  that  court  for  a  new  trial.  Judgment  reversed  and 
remanded. 


Oliyer  H.  Cully  v.  The  People,  etc..  For  the  Use  of  M.  F. 
Dnnlap,  Trustee  of  Walter  8.  Green  and  Edith 

L.  Green. 

1.  Plkadino — I88ue8  Raised  by  the  Flea  of  Kon  Est  Factum, — The  plea 
of  non  est  factum  to  a  declaration  on  a  bond  raises  the  question  of  the 
delivery  as  well  as  of  the  signing  of  the  bond,  as  a  bond  is  not  executed 
until  it  is  signed,  sealed  and  delivered. 

2.  EviDENCB — Decrees  and  Files  in  Farmer  Suits. — In  an  action  against 
the  sureties  upon  a  trustee's  bond  to  compel  the  payment  into  the  trust 
fund  of  money  found  to  be  due  such  fund  by  the  decree  of  the  Circuit 
Court  in  a  chancery  proceeding  for  that  purpose  between  the  parties,  the 
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decree  in  such  proceeding  is  competent  .to  prove  that  the  principal  in  the 
bond  received  the  fund  in  question  and  was  ordered  to  pay  it  over  to  his 
successor,  and  the  files  therein  are  competent  to  show  upon  what  plead- 
ing the  decree  was  founded,  and  the  defendant's  admission  in  the  answer 
on  the  question  of  the  execution  of  the  bond,  etc. 

3.  Same — Competency  of  Probate  Files,— In  an  action  against  the  sure- 
ties upon  a  trustee's  bond,  conditioned  for  the  payment  to  his  suooessor  in 
office,  etc.,  of  a  certain  trust  fund,  created  by  the  will  of  a  deceased 
testatrix,  the  files  of  the  probate  court  in  the  matter  of  the  estate  of  said 
testatrix  are  competent  to  show  that  the  estate  was  being  administered  in 
said  court  giving  it  jurisdiction  in  all  matters  pertaining  to  the  proper 
settlement  thereof,  including  the  construction  of  the  will  and  the  ascer- 
tainment of  the  consent  of  the  trustee  named  therein  to  accept  such  trust. 

4.  Same — Proof  of  Bonds  Under  Pleas  of  Non  Est  Factum, — In  a  suit 
upon  an  executor's  bond  when  the  plea  of  non  est  factum  is  interposed,  it 
is  competent  to  prove  by  the  clerk  of  the  probate  oourt  that  such  bond  is 
in  his  possession  as  a  part  of  the  court  papers  in  his  office,  received  from 
his  predecessor,  as  tending  to  show  it  to  be  the  same  bond  referred  to  in 
the  papers  relating  to  the  estate  of  the  deceased  testatrix  among  the  files 
of  such  court,  and  when  in  addition  thereto  it  is  shown  by  one  witnee;* 
that  the  names  of  the  defendants  appearing  on  such  bond  are  in  their 
hand  writing,  the  bond  is  properly  admitted  in  evidence. 

'5.  Error — Will  Not  Altcays  Eeverse.—'Error  in  sustaining  a  demurrer 
to  a  plea  of  no  consideration  will  not  be  sufficient  to  reverse  the  judg- 
ment, when  the  case  was  tried  upon  other  pleas,  unless  it  appears  that 
such  error  worked  or  was  calculated  to  work  injury  to  the  party  com- 
plaining. 

Debt;  on  an  executor's  bond.  Appeal  from  the  Girouit  Court  of  Morgan 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  February  9, 
1898. 

MoREisoN  &  WoRTHiNGTON,  attorneys  for  appellant. 

M.  T.  Layman  and  Fred  H.  Eowe,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  of  debt,  broaght  in  the  name  of 
the  people  for  the  use  of  M.  F.  Dunlap,  trustee  for 
Walter  S.  and  Edith  L.  Green,  on  an  alleged  bond  of 
Wm.  T.  Potts,  against  said  Wm.  T.  Potts,  John  H. 
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Potts  and  appellant  as  his  sureties.  It  is  averred  in 
the  declaration  in  substance  that  by  the  will  of  Lucre- 
tia  C.  Green  deceased,  said  Wm.  T.  Potts  and  one 
Austin  B.  Green  were  appointed  trustees  of  a  fund 
created  and  bequeathed  to.  Walter  S.  and  Edith  L. 
Green  by  said  will;  that  said  Austin  B.  Green  refused 
to  accept  said  trust;  that  said  Wm.  T.  Potts  accepted 
it,  and  on  the  eleventh  day  of  Apiil,  1891,  he  and  the 
other  defendants  executed  a  bond  to  the  people,  etc., 
as  the  bond  of  said  Wm.  F.  Potts,  trustee,  under  said 
will,  in  the  penal  sum  of  $1,400,  conditioned  for  the 
faithful  carrying  out  of  said  trust,  etc. ;  that  said  bond 
was  delivered  to  the  clerk  of  the  County  Court  of  Mor- 
gan County,  and  filed  in  his  oflfice  for  the  use  of  said 
Edith  L.  and  Walter  S.  Green,  and  was  approved  by 
the  county  court  of  said  county;  that  the  condition  of 
the  bond  was  that  said  Wm.  T.  Potts  would  faithfully 
perform  the  duties  of  the  trust,  etc.;  that  at  the 
November  term  of  the  Circuit  Court  of  Morgan 
County,  in  a  proceeding  in  that  court  for  that  purpose, 
the  resignation  of  said  Wm.  T.  Potts,  as  said  trustee, 
was  accepted  by  that  court,  and  M.  P.  Dunlap  ap- 
pointed by  it  as  successor  in  trust  of  said  Wm.  T.  Potts 
to  take  charge  of  said  fund ;  and  that  an  accounting  of 
said  trusteeship  was  had  before  said  Circuit  Court ;  and 
that  said  Wm.  T.  Potts  was  ordered  by  that  court  to 
pay  to  his  successor,  M.  F.  Dunlap,  within  thirty  days, 
the  sum  of  $8,656.41,  it  being  the  amount  found  by 
that  court  in  the  hands  of  said  Wm.  T.  Potts  belong- 
ing to  said  trust  fund.  The  breach  assigned  is,  that 
said  Potts  did  not  pay  over  to  his  said  successor  said 
sum  of  $8,656.41  as  ordered. 

No  service  of  process  was  had  upon  Wm.  T.  Potts. 
A  default  was  taken  against  John  H.  Potts.  Appellant 
Cully  filed  three  pleas ;  two  were  pleas  of  want  of  con- 
sideration (stated  in  slightly  different  terms  of  phrase- 
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ology)  and  the  third  a  plea  otnan  est  factum,  sworn  to. 
A  general  demurrer  was  filed  to  the  pleas  of  want  of 
consideration,  and  was  sustained  tQ  them;  defendant 
excepted  and  elected  to  stand  by  his  said  pleas,  and 
plaintiff  took  issue  on  the  plea  of  non  est  factum. 

The  cause  was  tried  by  jury  and  the  verdict  was  for 
plaintiff  for  $14,000  debt  and  $8,841.56  damages.  Mo- 
tion of  appellant  for  a  new  trial  was  overruled,  also 
motion  in  arrest  of  judgment,  to  both  of  which  rulings 
exceptions  were  preserved  by  appellant.  Judgment 
was  rendered  against  appellant  on  the  verdict.  Ap- 
pellant brings  the  case  to  this  court  by  appeal . 

The  rulings  of  the  court  below,  in  sustaining  a  gen- 
eral  demurrer  to  the  pleas  of  want  of  consideration,  in 
admitting  certain  testimony  for  plaintiff,  and  in  giving 
and  refusing  instructions,  are  insisted  upon  in  this 
court  as  reversible  error  by  the  counsel  for  appellant 
in  their  brief. 

The  issue  raised  by  the  pleadings  was,  whether  the 
bond  sued  on  was  ever  executed,  so  as  to  make  it  a 
binding  legal  obligation  of  appellant.  The  plea  of  non 
est  factum  raised  the  question  of  the  delivery,  as  well 
as  of  the  signing  of  the  bond,  as  a  bond  is  not  ^'exe- 
cuted" until  it  is  signed,  sealed  and  delivered.  Hant 
V.  Weir,  29  HI.  83,  p.  85. 

We  will  first  consider  whether  the  trial  court  com- 
mitted reversible  error  in  admitting  evidence,  as  con- 
tended. The  trial  court  admitted  in  evidence,  over  the 
objections  of  appellant,  the  decree  and  files  in  a  certain 
cause  in  chancery,  brought  to  the  November  term, 
1896,  of  the  Circuit  Court  of  Morgan  County,  by  said 
Walter  S.  and  Edith  L.  Green,  against  John  H.  Potts, 
as  executor  of  the  last  will  of  Lucretia  C.  Green,  de- 
ceased, and  Austin  B.  Green  and  Wm.  T.  Potts  as 
sureties  on  his  bond  as  such  executor;  and  also  against 
Wm.  T.  Potts  as  trustee  under  said  will,  of  the  trust 
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fund  in  question  in  this  case,  and  John  H.  Potts  and 
appellant  Oliver  H.  Cully,  as  sureties  on  his  bond  as 
such  trustee.  By  this  decree  the  resignation  of  Wm.  T. 
Potts  as  trustee  was  accepted,  and  he  was  directed  to 
turn  over  to  M.  F.  Dunlap,  who  was  appointed  by  that 
court  his  successor,  the  sum  of  $8,656.41,  for  the  use  of 
Walter  S.  and  Edith  L.  Green,  it  being  the  amount  of 
said  trust  fund  found  by  that  court  to  be  in  the  hands 
of  Wm.  T.  Potts,  as  such  trustee. 

This  was  not  error,  because,  as  appellant  was  a  party 
to  said  proceeding,  said  decree  and  files  were  compe- 
tent to  prove  and  did  prove  that  Wm.  T.  Potts,  the 
principal  in  the  bond  sued  on,  received  the  trust  fund 
in  question,  the  amount  thereof,  the  appointment  of  M. 
F.  Dunlap  trustee  of  said  fund,  and  the  order  to  said 
Wm.  T.  Potts  to  pay  over  said  trust  fund  to  M.  F. 
Dunlap,  his  successor  in  trust.  And  the  pleadings  in 
said  proceeding  were  competent  to  show  what  plead- 
ings were  before  the  court,  upon  which  to  make  said 
decree ;  and  the  answer  of  appellant  ^uUy,  among  said 
files,  was  competent  to  show  his  admission  on  the  ques- 
tion of  the  signing  and  delivery  of  the  bond  in  ques- 
tion, and  the  purposes  for  which  it  was  so  signed  and 
delivered.  As.  a  sample  of  what  said  answer  contains, 
we  will  quote  the  following  therefrom: 

*' Oliver  H.  Cully  admits  that  Lucretia  0.  Green  de- 
parted this  life  some  time  in  1888,  testate,  and  her  last 
will  was  admitted  to  probate  in  the  oflfice  of  the  clerk  of 
the  county  court  of  Morgan  County,  Illinois,  *  *  • 
admits  that  Austin  B.  Green,  named  in  said  last  will, 
as  one  of  the  trustees  of  the  fund  for  the  benefit  of  the 
complainants,  failed  or  refused  to  accept  the  duties 
of  said  trust  that  Wm.  T.  Potts  accepted  said  trust 
and  attempted  to  enter  into  bonds  for  the  faith- 
ful execution  of  said  trust;  that  he  executed  a,  bond 
in  the  county  court  of  Morgan  County,  Illinois,   and 
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respondent  and  John  H.  Potts  signed  said  bond  with 
him,  but  respondent  further  says  that  said  county 
court  had  no  jurisdiction  to  appoint  said  trustee,  or  to 
accept  or  approve  said  bond    *     *     *.'' 

The  trial  court  also,  over  objection  of  appellant,  ad- 
mitted a  certain  order  of  the  county  court  of  Morgan 
County  and  the  files  in  that  court,  ''In  the  matter  of 
the  estate  of  Lucretia  C.  Green,  deceased."  In  this  we 
think  no  reversible  error  was  committed;  because,  in- 
asmuch as  appellant  made  the  admission  he  did,  in 
his  answer  above  quoted  from,  they  were  competent  to 
more  fully  explain  his  said  admissions;  and  besides, 
the  evidence  shows  that  when  said  order  was  made,  the 
said  estate  was  being  administered  in  said  county  court, 
which  gave  it  jurisdiction  of  all  matters  pertaining  to 
the  proper  settlement  of  said  estate;  and  among  the 
matters  properly  before  said  county  court  in  settling 
said  estate  was  to  ascertain  and  construe  the  provisions 
of  the  last  will  and  testament  of  Lucretia  C.  Green, 
deceased,  and  to  grder  them  carried  out  by  the  executor 
thereof,  he  being  an  oflficer  of  that  court  charged  with 
that  duty,  so  far  as  the  assets  of  that  estate  would 
permit  and  the  law  charge  him.  The  order  of  said 
county  court  so  admitted,  which  is  especially  com- 
plained of  as  being  improper  evidence,  because  it  is 
contended  that  it  is  void  for  want  of  jurisdiction  in 
that  court  to  !nake  it,  reads  as  follows: 
''April  Term,  1891.     April  15,  1891. 

"In  the  matter  of  the  estate  of  Lucretia  0.  Green, 
deceased.     Bonds  of  trustee  under  will. 

"And  now  comes  Wm.  T.  Potts  and  files  in  court 
two  trustee's  bonds,  one  for  $1,600,  and  one  for  $14,000 
as  trustee  for  legatee's,  as  provided  by  the  last  will  and 
testament  of  said  Lucretia  C.  Green,  deceased,  which 
said  bonds,  upon  examination  by  the  court,  are  ap- 
proved and  ordered  to  be  recorded. '^ 
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The  first  four  sections  of  the  will  of  Lucretia  C. 
Green,  deceased,  relate  to  special  bequests  not  involved 
in  this  cause;  and  Paragraph  5  is  as  follows:  "I  desire 
and  direct  that  my  executor,  hereinafter  named,  pay 
over  to  William  T.  Potts  and  Austin  B.  Green,  as 
trustees,  as  soon  after  my  death  as  reasonably  may  be, 
the  sum  of  $800,  to  be  held  by  them  upon  the  fol- 
lowing trusts,  viz. :  Upon  trust  to  loan  the  same  upon 
good  real  estate  security,  at  the  best  practical  rate  of 
interest  that  can  be  obtained,  consistent  with  entire 
security,  and  the  annual  interest  and  increase  arising 
therefrom,  less  a  reasonable  commission,  to  pay  over 
to  my  sister,  Martha  C.  Darnell,  for  the  term  of  ten 
years,  or  until  her  death,  should  she  die  before  the 
expiration  of  said  period;  2d.  Upon  trusts,  upon 
the  death  of  said  Martha  C.  Darnell,  or  at  the  expira- 
tion of  said  period  of  ten  years,  to  hold,  pay  over  and 
distribute  the  said  sum  of  $800  in  the  same  manner  as 
hereinafter  provided  for  the  payment  and  distribution 
of  my  residuary  estate  by  my  executor. 

*' Sixth.  I  will  and  direct  that  my  executor  herein- 
after named  convert  all  the  rest  and  residue  of  my 
estate,  both  real  and  personal,  into  money,  and  divide 
the  same  into  three  equal  shares.  *  *  *  And  that 
my  said  executor  pay  over  one  third  or  share  thereof, 
to  William  T.  Potts  and  Austin  B.  Green  as  trustees 
for  my  grandchildren,  Walter  S.  Green  and  Edith  L. 
Green,  children  of  my  son  George  C.  Green,  deceased, 
who  shall  take  and  hold  the  same  upon  the  following 
trusts,  viz.,  to  loan  out  the  said  one-third  or  share  upon 
good  real  estate  security,  at  the  best  practical  rate  of 
interest  that  can  be  obtained,  consistent  with  entire 
safety,  and  the  annual  interest  thereof  to  compound 
and  accumulate  until  the  younger  of  said  grandchildren 
or  the  survivor  of  them  shall  have  attained  the  age  of  25 
years,  and  when  the  younger  of  my  said  grandchildren 
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shall  have  attained  the  age  of  25  years,  to  pay  over 
and  distribute  one-half  of  said  share  or  one-third, 
together  with  the  accumulations  thereof,  to  each  of 
them,  etc.  *  *  *  And  in  the  event  neither  of  my 
said  grandchildren  shall  attain  the  age  of  25  years,  nor 
leave  any  child  or  children  living  at  the  date  of  the 
death  of  the  survivor,  then  upon  the  death  of  the  sur- 
vivor of  them  to  pay  over  and  distribute  such  share  or 
one-third  and  the  accumulations  thereof,  to  my  chil- 
dren Howard  0.  Green,  Edgar  N.  Green,  Mary  Green 
and  Mary  Baird,  the  children  of  any  who  may  have 
died  taking  their  deceased  parents'  share." 

The  will  appoints  John  H.  Potts,  of  Jacksonville,  as 
sole  executor  with  power  to  sell  at  public  or  private 
sale,  etc.,  and  is  dated  March  16,  1888. 

In  support  of  the  contention  that  said  order  of  the 
county  court  was  void,  we  are  referred  to  the  case  of 
Leman  v.  Sherman,  117  111.  657,  and  upon  examination 
thereof  we  find  the  question  before  the  Supreme  Court 
in  that  case  was,  did  the  County  Court  of  Cook  County 
have  jurisdiction  to  appoint  Henry  K.  Leman  as  suc- 
cessor in  trust,  to  one  George  Taylor  deceased,  who 
had  been  appointed  by  said  county  court  as  trustee  to 
succeed  one  Joshua  L.  Marsh,  the  trustee  named  by 
the  will  of  Francis  C.  Sherman,  deceased,  of  a  trust 
fund  created  by  said  will,  as  said  Marsh  had  resigned 
after  acting  as  such  trustee  for  some  time!  The 
Supreme  Court  held  the  County  Court  did  not  have 
such  jurisdiction,  although  the  said  will  did  profess  to 
confer  jurisdiction  upon  it  to  appoint  a  successor  to 
the  original  trustee  named  in  the  will  upon  his  death, 
resignation,  refusal  or  inability  to  act;  saying  * 'under 
the  judicial  system  of  this  State  the  only  court  which 
has  any  jurisdiction  to  exercise  the  power  here  indi- 
cated, is  a  court  of  chancery.'^  But  is  the  holding  of 
the  Supreme  Court  in  the  Leman  case,  supra,  applica- 


Third  Disteiot — November  Term,  1897.       509 

Cully  V.  People. 

ble  to  the  facts  in  the  case  at  bar!  We  think  not, 
because  the  order  of  the  County  Court  of  Morgan 
County  in  question,  did  not  remove  or  appoint  a 
trustee  for  the  trust  fund  created  by  the  last  will  and 
testament  of  Lucretia  C.  Green,  deceased;  William  T. 
Potts  was  appointed  such  trustee  by  the  express 
terms  of  the  will  creating  said  trust  fund ;  and  while 
said  will  did  not  expressly  require  that  he  should  give 
bond  before  receiving  said  trust  fund  from  the  executor 
thereof,  yet  it  does  appear,  from  the  evidence,  that 
said  Wm.  T.  Potts  voluntarily  came*  into  the  County 
Court  of  Morgan  County,  and  as  an  act  signifying 
his  willingness  to  accept  the  trust  created  in  said  will, 
and  to  secure  in  his  hands  the  trust  fund,  he  tiled  in 
said  court  his  bond  of  $14,000  as  such  trustee ;  and  as 
evidence  of  the  fact  that  he  made  it  known  to  that 
court,  that  he  had  accepted  the  office  of  trustee  of  said 
trust  fund,  and  had  voluntarily  secured  his  faithful 
execution  of  the  trust  thus  accepted ;  that  court  had, 
we  think,  jurisdiction  to  receive,  examine  and  order 
said  bond  recorded  for  the  protection  of  the  estate  of 
said  Lucretia  C.  Green,  and  the  executor  of  her  will, 
who  was  an  officer  of  that  court.  Also  it  was  within  the 
power  of  the  County  Court  of  Morgan  County,  in  the 
administration  of  said  estate  of  Lucretia  C.  Green,  to 
order  the  executor  of  her  will,  when  and  how  much  of 
her  estate  to  pay  to  Wm.  T.  Potts  on  account  of  said 
trust  fund,  and  to  ascertain  and  determine  whether 

« 

said  Wm.  T.  Potts  had  accepted  the  office  and  trust 
of  said  trustee,  as  provided  in  said  will,  and  this  order 
it  made,  being  in  furtherance  thereof,  was  a  valid 
order  on  that  account.  See  Shepherd  v.  Clark,  38  111. 
App.  66. 

The  admission  of  the  bond  sued  on  in  this  case  was 
also  properly  admitted,  because  it  was  shown  by  the 
testimony  of  the  clerk  of  said  County  Court  of  Morgan 
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County  to  be  in  his  custody  as  a  part  of  the  court  papers 
in  his  said  office,  received  from  his  predecessor,  which 
tended  to  show  it  to  be  the  same  bond  in  said  admission 
referred  to ;  and  because  it  was  also  shown  by  one  wit- 
ness that  the  name  of  appellant  on  said  bond  was  in 
the  handwriting  of  appellant.  See  Stevison  et  al.  v. 
Earnest,  80  111.  513. 

We  next  consider  the  contention  of  counsel  for  appel- 
lant, that  the  trial  court  erred  in  its  rulings  on  the  in- 
struction to  the  jury.  We  have  carefully  examined  all 
the  instructions  given  by  the  court,  and  those  refused, 
and  while  we  do  not  consider  those  complained  of  that 
were  given  are  strictly  accurate,  yet  we  believe  they  do 
not  contain  reversible  error  in  view  of  all  the  facts  and 
circumstances  in  evidence  in  this  case.  And  as  to  the 
refused  instructions  requested  by  appellant,  we  think 
they  were  properly  refused;  especially  inasmuch  as 
the  trial  court,  in  the  instruction  given  at  the  instance 
of  appellant,  gave  to  the  jury  the  law  applicable  to  the 
evidence  in  this  record  as  favorable  to  appellant  as  the 
law  warrants,  if  not  more  so. 

Lastly,  appellant^s  counsel  contends  that  the  trial 
court  erred  in  sustaining  a  demurrer  to  the  pleas  setting 
up  want  of  consideration.  We  are  satisfied  that  these 
pleas  were  proper  pleas  to  the  declaration,  and  the 
court  below  ought  not  to  have  held  them  bad;  because, 
by  Sec.  9,  Ch.  98,  p.  1661  of  S.  &  C.  111.  Stat.,  which 
is  as  follows:  *'In  any  action  upon  a  note,  bondj  etc., 
*  *  *  if  such  instrument  was  made  or  entered  into 
without  a  good  and  valuable  consideration,  or  if  the 
consideration  had  failed,  etc.,  it  shall  be  lawful  for  the 
defendant  to  plead  such  want  of  consideration,  etc., 
and  if  it  shall  appear  that  such  instrument  was  made 
or  entered  into  without  a  good  and  valuable  considera- 
tion   *    *    *    the  verdict  should  be  for  the  defend- 
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ant,"  these  were  proper  pleas.  See,  also,  Honeyman  v. 
Jarvis,  64  111.  366,  and  cases  therein  cited. 

But  ought  we  reverse  the  judgment  of  the  court 
below  for  this  error!  We  think  not,  unless  it  appears 
that  appellant  has  been  prejudiced  thereby.  See 
Calhoun  v.  O'Neal  etal.,  53  111.  354;  C.  B.  &  Q.  R.  R. 
Co.  V.  Van  Patten,  74  111.  91;  and  Stevison  et  al.  v. 
Earnest,  80  111.  513. 

Upon  an  examination  of  all  the  evidence  heard  in  th6 
court  below,  when  this  case  was  tried,  it  appears  that 
it  was  as  fully  shown  that  there  was  a  consideration  for 
appellant's  signing  this  bond,  as  though  there  had  been 
a  plea  of  want  of  consideration  on  file.  The  decree, 
for  instance,  in  the  chancery  proceeding  heretofore 
referred  to,  conclusively  shows  that  the  principal  in  the 
bond  sued  on  received  the  trust  fund  the  bond  was 
given  to  secure. 

Appellant  also  testified  in  this  case  that  he  received 
some  indemnity  from  William  T.  or-  J.  H.  Potts  for 
signing  the  bond.  It  is  true,  he,  on  cross-examination, 
attempts  to  explain  away  what  he  said  in  his  examina- 
tion in  chief  as  to  what  he  received,  but  his  explanation 
was  not  very  satisfactory  to  us. 

The  evidence  in  the  record  in  this  case  we  consider 
amply  suflScient  to  establish  that  the  bond  sued  on  was 
delivered,  because  no  other  object  could  have  been 
contemplated  by  the  principal  therein  when  he  volun- 
tarily filed  it  in  the  county  court,  and  presented  it  to 
that  court  for  its  approval.  Also,  W.  T.  Potts  and  ap- 
pellant, both,  when  sued  in  the  chancery  proceeding 
heretofore  referred  to,  admitted  the  execution  of  this 
bond;  and  the  beneficiaries  therein,  by  bringing  said 
chancery  proceeding,  and  in  causing  the  suit  at  bar  to 
be  brought,  show  they  accepted  this  voluntary  bond. 

Hence  we  conclude  on  the  whole  record  the  judg- 
ment of  the  court  below  in  this  case  was  right,  and 
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that  the  trial  court  committed  no  prejudicial    error 
against  appellant. 

We   therefore    affirm    the    judgment.      Judgment 
affirmed. 


Bobert  B.  F.  Peirce^  Beceiyer  of  the  Toledo^  St.  L.  and 

K.  C.  B.  Co.  T.  Cynthia  Wright. 

Bailroad  Companies— fiiUtfip  Stock,  Trespassing.— To  en&hle  a  party  to 
reooyer  of  a  railroad  oompany  for  stock  killed  while  trespassing  upon  its 
right  of  way,  he  must  show  that  its  servants,  in  some  way,  were  notified 
that  the  stoek  were  in  fact  on  or  likely  to  be  on  the  track  and  that  they  by, 
the  exercise  of  proper  care  and  prudence,  could  have  prevented  the  injury. 

■ 

Trespass^  for  killing  stock.  Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Franois  M.  Wright,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  February 
9,  1898. 

GuENTHER  &  Clark,  attorneys  for  appellant ;  Clar- 
ence Brown  and-CHAS.  A.  Schmettau,  of  counsel. 

Contended  that  railroad  companies  owe  no  duty  to 
animals  trespassing  upon  the  track,  except  to  use  ordi- 
nary care  to  avoid  injuring  them,  after  they  are  dis- 
covered upon  the  track  by  the  servants  in  charge  of 
the  train.  St.  Louis,  A.  &  T.  H.  R,  R.  Co.  v.  Stapp,  53 
111.  App.  600;  Delta  Electric  Co.  v.  Whitcamp,  58  Dl. 
App.Ul;  Toledo,  W.  &  W.  R.  R.  Co.  v.  Barlow,  71  lU. 
640 ;  Illinois  C.  R.  R.  Co.  v.  Noble,  142  111.  578 ;  Chicago 
&  A.  R.  Co.  V.  Hill,  24  111.  App.  619;  Chicago  &  A.  R. 
R.  Co.  V.  Legg,  32  111.  App.  218;  Chicago  &  N.  W.  E. 
R.  Co.  V.  Taylor,  8  111.  App.  108;  Peoria,  P.  &  J.  R.  E. 
Co.  V.  Champ,  75  111.  577 ;  Cleveland,  C.  C  &  St.  L.  E. 
R.  Co.  V.  Rice,  48  111.  App.  51;  Cleveland,  C.  C.  & 
St.  L.  R.  R.  Co.  v.  Ahrens,  42  111.  App.  434;  Illinois 
C:  R.  R.  Co.  V.  Bull,  72  111.  537. 

To  recover  on  the  ground  of  negligence,  the  burden 
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was  on  the  appellee  to  prove  by  a  preponderance  of 
the  evidence  that  there  was  negligence  on  the  part  of 
the  appellant.  Rockford  &  St.  L.  E.  R.  Co.  v.  Con- 
nell,  67  111.  216;  Chicago  &  A.  R.  R.  Co.  v.  McMorrow, 
67  111.  218. 

Where  stock  get  upon  the  track  without  the  fault  of 
the  company,  the  law  requires  evidence  beyond  mere 
proof  that  they  were  killed  by  the  engine  of  the  com- 
pany ;  there  must  be  proof  of  negligence  on  the  part  of 
the  agents  and  servants  of  the  company  in  charge  of 
the  train  at  the  time  the  injury  occurred.  Chicago  & 
N.  W.  R.  R.  Co.  V.  Barrie,  55  111.  226;  Chicago  &  M. 
R.  R.  Co.  V.  Patchin,  16  111.  198;  Hlinois  O.R.  R.  Co. 
V.  Reedy,  17  111.  580. 

There  is  no  duty  imposed  upon  employees  of  railroad 
companies  to  anticipate  the  presence  of  animals  tres- 
passing upon  the  track,  and  to  be  in  the  constant  exer- 
cise of  vigilance  to  discover  them.  Illinois  C.  R.  R.  Co. 
V.  Noble,  142  111.  578,  overruling  Railroad  Co.  v.  Mid- 
dlesworth,  46  lU.  498;  Railroad  Co.  v.  Godfrey,  71  111. 
500. 

Where  an  animal  comes  suddenly  upon  the  track,  so 
close  to  the  engine  that  no  effort  would  avail,  even  the 
default  of  any  effort  to  avoid  collision  is  not  negli- 
gence. Toledo,  P.  &  W.  R.  Co.  v.  Bray,  57  111.  514; 
Chicago,  B.  &  Q.  R.  Co.  v.  Bradfield,  63  111.  220; 
Terre  Haute  &  I.  R.  Co.  v.  Jenuine,  16  111.  App.  209. 

When  an  animal  comes  so  suddenly  upon  the  track, 
and  in  such  close  proximity  to  the  engine,  that  no 
efforts  the  engineer  might  make  to  stop  the  train, 
could  avoid  the  collision,  the  railroad  company  would 
not  be  liable.  Galena  &  C.  U.  R.  R.  Co.  v.  GriflBn,  31 
m.  303 ;  Lovejoy  v.  Chesapeake  &  0.  R.  R.  Co. ,  24  S.  E. 
Rep.  ( W. Va. )  599 ;  Ohio  &  M.  R.  R.  Co.  v.  Gross,  41  111. 
App.  561;  Illinois  C.  R.  R.  Co.  v.  Wren,  43  111.  77;  New 
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Orleans  &N.  E.  R.  R.  Co.  v.  Burkett,  2 So.  Rep.  (Miss.) 
253;  Louisville  N.  0.  &  T.  R.  R.  Co.  v.  Smith,  7  So. 
Rep.  (Miss.)  212;  Chicago  &  A.  R.  R.  Co.  v.  Rice,  71 
lU.  567;  Illinois  C.  R.  R.  Co.  v.  Goodwin,  30  111.  117. 
When  the  verdict  of  the  jury  is  contrary  to  the  evi- 
dence, it  is  the  duty  of  the  court  to  set  it  aside  and  grant 
a  new  trial.  ChicagcJ  &  A.  R.  R.  Co.  v.  Shannon,  43 
111.  338;  Illinois  C.  R.  Co.  v.  Chambers,  71  111.  519; 
Chicago,  Etc.,  R.  R.  Co.  v.  Conley,  43  111.  App.  347. 

James  W.  &  Edward  C.  Craig,  attorneys  for  ap- 
pellee. 

Reasonable  diligence  must  be  used  as  soon  as  it  is 
discovered  that  the  animals  are  in  danger,  and  this 
may  occur  before  they  are  on  the  track.  C,  C.  C.  & 
St.  L.  R'y  Co.  V.  Ahrens,  42  111.  App.  434;  Itedfield 
on  Railways  (6  Ed.),  Sec.  126;  P.  P.  &  J.  R.  R.  Co. 
V.  Champ,  75  111.  577;  T.  W.  &  W.  R'y  Co.  v.  Bar- 
low, 71  lU.  640. 

Mr.  Justice  Glenn  delivered  the  opinion  op  the 
Court. 

This  suit  was  brought  by  appellee  to  recover  the 
value  of  two  horses  killed  by  the  servants  and  em- 
ployees of  appellant  in  operating  an  engine  and  train 
'  of  cars  on  appellant's  railroad  track  near  Charleston, 
Illinois,  on  December  25,  1896.  A  trial  was  had  with 
a  jury  in  the  Circuit  Court  of  Coles  County.  A  ver- 
dict was  rendered  for  appellee  for  $100  and  judgment 
entered  on  the  verdict.  An  appeal  was  prosecuted 
from  this  judgment  to  this  court. 

The  only  error  insisted  on  is  that  the  verdict  of  the 
jury  is  not  sustained  by  the  evidence. 

The  train  which  killed  the  horses  was  a  north-bound 
train  and  running  at  the  rate  of  twenty-five  miles  an 
hour. 
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The  engineer  who  had  charge  of  the  engine  pulling 
this  train,  testified  that  the  first  he  saw  of  the  horses 
they  ran  on  the  track  ten  yards  in  front  of  his  engine, 
and  he  killed  them  both  at  the  same  time.  He  is  the 
only  witness  who  testifies  to  seeing  the  horses  killed. 
Upon  his  testimony  alone  appellant  relies  for  a  reversal 
of  this  judgment. 

The  horses  of  appellee,  it  is  conceded,  were  trespass- 
ing upon  the  right  of  way  and  track  of  appellant. 

To  enable  a  party  to  recover  of  a  railroad  company 
for  stock  killed  while  trespassing  upon  its  right  of  way 
and  track,  he  must  show  that  its  servants  in  some  way 
were  notified  that  the  stock  were  in  fact  on  or  likely  to 
be  on  the  track,  and  they  by  the  exercise  of  proper  care 
and  prudence  could  have  prevented  the  injury.  I.  C. 
R.  R.  Co.  V.  Noble,  142  111.  578;  C.  C.  C.  &  St.  L.  R'y 
Co.  V.  Ahrens  et  al.,  42  111.  App.  434. 

The  horses,  when  found  the  next  morning,  were  from 
one  hundred  and  twenty-five  yards  apart.  One  had 
been  dragged  from  seventeen  to  twenty-five  yards,  so 
they  must  have  been  at  least  one  hundred  yards  apart 
when  struck  with  the  engine.  This  statement  is  not 
controverted.  It  squarely  contradicts  the  statement  of 
the  engiiieer  that  he  killed  them  both  at  once  and  that 
they  both  ran  up  on  the  track  about  ten  yards  in  front 
of  his  engine.  The  view  was  unobstructed  and  the 
track  straight  for  some  distance  south  from  where  the 
horses  were  struck.  The  engineer  on  the  south-bound 
train  which  came  in  about  thirty  minutes  before  the 
collision,  testified  that  with  an  imperfect  headlight  he 
saw  the  horses  for  six  hundred  feet  in  front  of  his  en- 
gine. 

In  the  case  of  I.  C.  R.  R.  Co.  v.  Noble,  supra,  the 
court  says:  *  ^Doubtless  when  the  view  is  unobstructed, 
so  that  if  the  engineer  is  at  his  post  and  in  the  proper 
discharge  of  his  duties  the  trespassing  animals  must  be 


516  Appellate  Courts  of  Illinois. 

Vol.  73.]  Fitzpatriok  v.  Bloomington  City  R'y. 

within  the  range  of  his  vision,  the  presumption  will 
readily  and  perhaps  necessarily  arise  that  he  does  see 
them,  and  his  subsequent  conduct  as  to  being  negligent 
or  otherwise,  will  be  judged  upon  that  basis. 

With  a  headlight,  lighting  up  the  right  of  way  for 
six  hundred  feet,  a  straight  track,  without  anything  to 
obstruct  the  view,  it  seems  the  presumption  necessarily 
arises  that  the  engineer  must  have  seen  the  horses 
about  to  come  upon  the  track  in  time  by  the  exercise 
of  due  care  and  prudence  to  have  avoided  the  injury. 
One  of  the  horses  was  at  least  three  hundred  feet  in 
front  of  the  engine.  No  bell  was  rung  or  whistle 
sounded. 

Whether  the  statement  made  by  the  engineer  with 
reference  to  the  killing  of  the  horses  was  correct  and  to 
be  relied  upon,  has  been  passed  on  by  a  jury,  and  they 
have  found  it  was  not. 

The  jury  should  not  arbitrarily  and  without  good 
reason  disregard  the  testimony  of  any  witness,  but  the 
testimony  of  a  witness  may  be  overcome  by  the  proof 
of  circumstances  and  facts  inconsistent  with  the  storv' 
told  by  him. 

We  think  the  jury  were  authorized  from  the  evidence 
in  this  case  to  return  the  verdict  they  did. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Henry  M,  Fitzpatrick  t.  Bloomlngton  City  Ballway. 

1.  Questions  of  Faot— Province  of  the  Jwry.— The  decisions  of  con- 
troverted qnestions  of  faot  is  intrusted  by  oar  laws  to  the  jary  and  its 
decision  is  final  unless  passion,  prejudice,  or  partiality  appear  to  haye 
controlled  its  action. 

2.  'EmDVSOZ^Contradicting  Statements  of  WitnesseB.— When  the  plain- 
tiff is  permitted  to  contradict  the  testimony  of  the  defendants'  witnesses 
concerning  statements  made  by  him,  it  is  proper  that  he  should  be  con- 
fined to  such  contradiction  and  not  be  allowed  to  make  additional  state- 
ments. 
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3.  Negligence — A  Question  of  Foot, — It  is  error  to  instruct  a  jury  that 
certain  facts  proven  do  not  constitute  negligence  as  it  takes  from  the 
jury  the  determination  of  the  question  of  whether  or  not  the  defendant 
was  guilty  of  negligence,  which  is  a  question  of  fact  for  the  jury  to  de- 
termine from  all  the  evidence  in  the  case. 

4.  Same — Habits  of  Employees. — Evidence  to  show  the  habits  of  a  motor- 
man  operating  an  electric  car  as  to  the  use  of  intoxicating  liquor  prior  to 
the  day  of  an  accident  is  improper,  but  otherwise  as  to  his  condition  as  to 
such  use  on  the  day  of  the  accident. 

5.  Rules — Of  Railroad  Companies,  Government  of  Employees,  Inadmissi- 
ble,— To  allow  a  railroad  company  to  show  by  its  rules  that  an  employee 
(a  motorman)  was  required  to  perform  certain  acts  (sound  a  gong)  on 
certain  occasions,  is  error,  but  not  reversible  error. 

6.  Instructions — Error  in,  Cured, — A  party  who  encourages  a  trial 
court  to  give  an  instruction  wrong  in  principle  can  not  be  heard  to  com- 
plain of  it. 

Trespass  on  the  Case^  for  personal  injuries.  Error  to  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  AflSrmed.  Opinion 
filed  February  9,  1898. 

Kerriok  &  Bracken,  attorneys  for  plaintiflE  in  error. 

EowELL,  Neville  &  Lindley,  attorneys  for  defend- 
ant in  error. 


Mr.  Justice  Glenn  delivered  the  opinion  op  the 
Court. 

This  is  an  action  on  the  case  brought  by  plaintiff  in 
error  in  the  Circuit  Court  of  McLean.  County,  to  re- 
cover for  the  alleged  negligence  of  the  Bloomington 
City  Railway  Company,  a  corporation  operating  an 
electric  street  railway  in  the  city  of  Bloomington 
whereby  plaintiff  in  error  lost  his  left  hand. 

There  were  four  counts  in  the  declaration,  to  the  first 
of  which  a  demurrer  was  sustained  and  a  plea  of  not 
guilty  filed  to  the  remaining  three. 

lutthe  second  count  it  was  charged  that  the  motor- 
man  carelessly,  negligently,  unnecessarily,  and  improp- 
erly ran  and  drove  his  car  at  a  high  rate  of  speed  along 


518  Appellate  Coubts  op  Illinois. 

Vol.  73.]  Fitzpatrick  v.  Bloomington  City  Kj, 

the  portion  of  street  where  plaintiflE  was  working  with 
his  team,  and  that  the  high  rate  of  speed,  together  with 
the  great  and  unnecessary  noise  occasioned  thereby, 
frightened  plaintiff's  horses. 

The  third  count  charges  that  the  motorman  unneces- 
sarily and  improperly,  loudly  and  continuously  sounded 
the  gong  of  the  car  whereby  plaintiff's  horses  took 
fright. 

The  fourth  count  is  a  combination  of  the  second  and 
third  charging  that  the  motorman  drove  his  car  at  such 
a  high  and  unnecessary  rate  of  speed  and  so  loudly, 
continuously  and  unnecessarily  sounded  the  gong  or  bell 
that  plaintiff's  horses  became  frightened,  etc. 

Each  count  alleges  that  the  plaintiff  at  the  time  of 
the  injury  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety. 

The  case  was  tried  with  a  jury  that  rendered  a  ver- 
dict in  favor  of  the  defendant  in  error.  Judgment  was 
entered  upon  the  verdict  and  the  defendant  in  error 
brings  the  case  to  this  court  by  a  writ  of  error. 

Succinctly  stated,  the  plaintiff  in  error  received  his 
injuries  in  the  following  manner: 

On  the  morning  of  May  15, 1896,  the  plaintiff  in  error 
commenced  hauling  dirt  on  Chestnut  street  in  the  city 
of  Bloomington,  which  was  being  put  in  piles  by  some 
forty  odd  men.  He  was  using  a  pair  of  driving  horses, 
and  this  was  the  first  day  they  had  been  used  at  this 
kind  of  work. 

The  defendant  in  error  operated  a  street  car  line  along 
through  Chestnut  street.  The  dirt  that  was  being  put  in 
piles  and  hauled  away  was  between  Mason  street  on  the 
east  and  AUin  street  on  the  west.  The  injury  was  re- 
ceived about  half  past  nine  o'clock  and  the  street  ears 
had  made  ten  trips  past  this  point.  At  each  time»they 
passed,  plaintiff  in  error's  team  had  manifested  some 
fright. 
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At  each  time,  while  approaching  where  the  men  were 
at  work,  at  the  crossings  of  Mason  and  AUin  streets, 
the  motorman  rang  the  foot  gong  and  continued  to  do 
it  while  passing  through  the  gang  of  men  working  on 
either  side  of  the  track.  When  the  car  was  within 
twenty-five  or  thirty  feet  of  the  team  they  became 
frightened  and  started  to  run.  PlaintiflE  in  error  was 
standing  on  the  dump  boards  of  his  wagon  with  the 
lines  in  his  left  hand  and  his  whip  in  his  right,  which 
he  had  been  using.  The  team  wheeled  and  ran  up  and 
across  the  lawn  space  elevated  some  two  feet  above  the 
street,  thence  across  the  sidewalk  and  into  the  fence, 
where  they  turned,  so  cramping  the  ** dump  boards'^  of 
the  wagon  as  to  throw  plaintiff  in  error  out,  and  ran 
back  toward  the  street,  passing  between  two  telegraph 
poles  about  ten  feet  apart,  between  one  of  which,  and 
the  tire  of  one  of  the  rear  wheels  of  the  wagon,  his  left 
forearm  and  wrist  were  caught  and  so  mashed  that  am- 
putation was  necessary. 

There  was  a  sharp  conflict  in  the  testimony  as  to  the 
rate  of  speed  the  street  car  was  moving  and  as  to  how 
the  gong  was  sounded,  as  the  car  was  approaching 
plaintiff  in  error's  team  when  they  became  frightened 
and  ran  away.  In  fact,  this  is  true  of  every  issue  of 
fact  raised  in  this  case. 

If  the  jury  had  found  their  verdict  for  plaintiff  in 
error,  we  think  it  could  have  been  held,  because  sus- 
tained by  the  evidence,  and  we  think  this  is  equally 
true  as  to  the  verdict  found  by  the  jury  for  the  defend- 
ant in  error. 

It  is  a  well  settled  rule  in  this  State  by  the  Supreme 
and  Appellate  Courts  and  so  familiar  that  a  citation  of 
authorities  is  unnecessary,  that  the  decision  of  contro- 
verted questions  of  fact  is  intrusted  by  our  laws  to  a 
jury,  and  its  decision  is  final  unless  passion,  prejudice 
or  partiality  appear  to  have  controlled  their  action. 
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There  is  no  suggestion  that  anything  of  this  kind 
occurred  in  this  case. 

It  is  claimed  improper  evidence  was  admitted  on 
behalf  of  the  defendant  in  error,  and  proper  evidence 
excluded,  oflEered  on  behalf  of  the  plaintiflE  in  error. 
.  The  witness  Musick  was  asked  in  his  examination 
by  defendant  in  error  to  state  what  plaintiflE  in  error 
said  to  him  about  not  wanting  to  work  this  team  that 
day:  ''I  did  not  want  to  work  that  team  this  morning. 
I  knew  something  would  happen." 

PlaintiflE  in  error  was  permitted  to  contradict  this 
statement.  He  claims  that  he  should  have  been 
allowed  to  state  something  else  he  said  at  this  time. 
We  think  the  ruling  of  this  court  was  correct  in  not 
allowing  him  to  make  the  additional  statement. 

The  plaintiflE  in  error  sought  to  prove  what  the 
habits  of  the  motorman  were  as  to  the  use  of  intoxi- 
cants prior  to  the  day  of  the  accident.  This  the  court 
excluded,  but  allowed  him  to  show  his  condition  as  to 
the  use  of  intoxicants  on  the  day  of  the  injury.  In  this 
ruling  there  was  no  error. 

It  is  urged  that  the  court  below  erred  in  allowing 
the  defendant  in  erroj:  to  prove  that  its  motorman 
was  required  by  the  rules  of  the  company  to  sound 
the  gong  continuously  in  approaching  a  street  crossing 
and  where  men  were  working.  This  proof  was  per- 
missible to  show  there  was  nothing  more  done  on  this 
occasion  than  was  usual.  The  admission  of  this  testi- 
mony was  not  reversible  error. 

Complaint  is  made  by  the  plaintiflE  in  error  that  erro- 
neous instructions  were  asked  and  given  by  the  court  on 
behalf  of  the  defendant  in  error.  In  all  .these  instruc- 
tions, except  those  announcing  propositons  of  law  (and 
these  were  bad  for  that  reason)  the  court  instructed 
the  jury  that  certain  facts  proven  did  not  constitute 
negligence,  or  even  though  certain  facts  were  proven, 


Third  Disteiot — ^Novembee  Term,  1897.       521 

Fitzpatriok  v.  Bloomington  Citj  R'y. 

the  defendant  was  not  liable,  thereby  taking  from  the 
jury  the  determination  of  the  question  of  whether  the 
defendant  was  guilty  of  negligence  or  not.  This  is  a 
question  of  fact  for  the  jury  to  determine  from  all  the 
evidence  in  the  case.  It  is  not  the  duty  of  the  court  to 
tell  the  jury  that  certain  facts  do  or  do  not  constitute 
negligence.  Pennsylvania  Co.  V.  Frana,  112  111.  398;  0. 
&M.  R'y  Co.  V.  Waugelin,  152  111.  138;  N.  Y.  C. 
&  St.  L.  R.  R.  Co.  V.  Blumenthal,  160  111.  40.  The 
same  error  pervades  all  of  the  plaintiflE  in  error's 
instructions,  except  the  first  and  second.  The  court 
instructed  the  jury  certain  facts  constituted  negligence. 
Committing  the  same  error  that  is  committed  in 
defendants  in  errors  instructions,  taking  from  the  jury 
the  determination  of  the  question  of  negligence. 

Having  led  the  court  into  this  error,  the  plaintiff  in 
error  should  not  now  be  heard  to  complain. 

'*A  party  who  has  encouraged  the  trial  court  to  give 
an  instruction  wrong  in  principle  can  not  be  heard  to 
complain  of  it.''  McMahon  v.  Sankey,  35  111.  App. 
341;  I.  C.  R.  R.  Co.  V.  Latimer,  128  111.  163;  Chap- 
man v.  Barnes,  29  111.  App.  184;  Consolidated  Coal 
Co.  V.  Haenni,  146  111.  614.  (See  cases  cited  in  this 
opinion).  L.  E.  &  W.  R.  R.  Co.  v.  Middleton,  142 
111.  550;  East  St.  Louis  Connecting  R'y  Co.  v.  Allen, 
54  111.  App.  32. 

Both  parties  having  led  the  court  into  the  same  error 
in  principle,  neither  can  now  take  advantage  of  their 
own  wrong. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Jonas  Spraker  y.  Walter  Bartlett^  J.  Q.  Sni^eker  and 

J.  W.  Lewis. 

Collateral  Attack — Ses  Adjudicata. — A  court  of  equity  will  not  in- 
terfere by  injunction  to  grant  relief  against  a  judgment  at  law  for  causes 
which  were  available  as  a  defense  to  the  action  in  which  such  judgment 
was  rendered  and  for  which  the  party  has  had  his  day  in  court. 

Bill  for  an  Injnnetloii.  Appeal  from  the  Circuit  Court  of  Clark  County ; 
the  Hon.  Henrt  Van  Sellar,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term*,  1897.     Affirmed.    Opinion  filed  February  9,  1898. 

S.  S.  Whitehead,  attorney  for  appellant. 

Graham  &  Tibbs,  solicitors  for  appellees;   R.   E. 
Hamill,  T.  J.  Golden,  of  counsel. 

Mb.  Justice  Glenn  delivered  the  opinion  of  the 
Court. 
This  is  an  appeal  from  an  order  of  the  Circuit  Court 

* 

of  Clark  County,  sustaining  a  demurrer  to,  and  dis- 
missing a  bill  for  an  injunction  to  restrain  John  W. 
Lewis,  sheriff  of  Clark  County,  from  selling  appellant's 
land,  levied  upon  by  a  certain  execution  issued  on  a 
decree  entered  on  the  twenty-ninth  day  of  April,  1896, 
in  the  Circuit  Court  of  Clark  County  in  the  case  of 
F.  B.  Ennis  et  al.  v.  The  Farmers'  Mercantile  Associa- 
tion et  al.  for  the  sum  of  $621.76  in  favor  of  Walter 
Bartlett,  receiver,  and  against  appellant,  and  to  restrain 
J.  Q.  Snedeker,  clerk  of  the  Circuit  Court,  from  issuing 
any  further  execution  on  such  decree,  and  to  restrain 
Walter  Bartlett,  receiver,  from  taking  any  further 
steps  to  collect  any  part  of  the  money  decreed  in  his 
favor  until  the  further  order  of  this  court. 

It  appears  from  the  averments  in  appellant's  bill  for 
an  injunction  that  appellee  Walter  Bartlett  claims  to 
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have  been  appointed  receiver  for  the  Farmers'  Mer- 
cantile Association  in  the  case  of  F.  B.  Ennis  et  al.  v. 
The  Farmers'  Mercantile  Association  et  al.,  with  whom 
appellant  was  impleaded,  which  was  a  proceeding  insti- 
tuted in  the  Clark  County  Circuit  Court,  under  Chapter 
32,  Section  25  of  the  Revised  Statutes,  to  wind  up  the 
business  of  this  corporation.  It  further  appears  that 
in  this  proceeding  appellant  was  found  to  be  indebted 
to  the  corporation  in  the  sum  of  $621.76.  An  execu- 
tion was  issued  on  this  decree  and  it  is  this  execution 
he  asks  to  have  the  sheriff  restrained  from  proceeding 
under. 

He  asserts  in  his  bill  that  Walter  Bartlett  falsely 
claims  to  be  receiver,  that  he  did  not  give  a  bond  as 
such  receiver,  and  that  he  is  a  man  of  limited  means. 
He  avers  that  the  corporation  and  the  stockholders 
were  not  made  parties,  that  they  were  not  served  with 
process,  and  did  not  enter  their  appearance,  as  the  pro- 
ceedings in  such  cause  will  show,  without  setting  out 
such  proceeding  by  any  proper  averments  or  making 
the  record  of  proceedings  a  part  of  his  bill.  All  of 
these  objections,  if  a  defense,  could  have  been  urged 
in  the  case  in  which  the  decree  was  entered,  and  from 
aught  that  appears  in  appellant's  bill  tfiey  were  pre- 
sented and  urged  as  a  defense  upon  the  hearing.  He 
should  have  brought  forward  and  urged  all  objections 
he  had  or  then  existed  to  this  decree  at  that  time.  If 
he  were  not  satisfied  with  this  decree,  he  should  have 
taken  an  appeal  or  prosecuted  a  writ  of  error.  He  can 
not  attack  in  a  collateral  proceeding  like  this.  He  has 
had  his  day  in  court  and  can  not  now  be  allowed  to 
complain. 

This  case  falls  within  the  rule  of  res  adjudicata. 
That  principle  embraces  not  only  what  was  actually 
determined  in  the  former  case,  but  also  extends  to  any 
other  matter  properly  involved,  and  which  might  have 
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been  raised  and  determined  in  it.    Rogers  v.  Higgins, 
57  111.  244;  Stockton  v.  Ford,  18  How.  U.  S.  418. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 


G.  H.  Ghronister  y.  A.  L.  Anderson^  Assignee. 

1.  PRAOTioic — Opening  and  Close  of  the  Arguments. — Where  a  party 
claims  that  a  judgment  is  fraudulent  and  void,  the  burden  of  proof  is  oast 
upon  him  and  it  is  not  error  to  give  him  the  opening  and  close  of  the 
arguments. 

2.  Appbllath  Court  Pbactioib— W^aiver  of  Objections, — ^Where  a  party 
in  a  court  of  review  does  not  specifically  point  out  the  particular  interrog- 
atories and  answers  thereto  under  which  the  evidence  complained  of,  was 
admitted,  the  objections  will  be  treated  as  waived. 

3.  Trials  by  thb  Court— /VMuwptton*.— Where  a  case  is  tried  with- 
out a  jury  the  court  is  presumed  to  have  rejected  all  improper  evi- 
dence, and  if  there  is  sufficient  evidence  in  the  record  to  sustain  the  find- 
ing and  judgment,  the  admission  of  improper  evidence  will  not  be  ground 
for  reversal. 

4.  Fraud — Transaetiofis  When  Void  as  to  Creditors. — ^Where  a  merchant 
gave  a  judgment  note  which  was  without  consideration,  and  judgment 
was  entered  upon  it  and  execution  issued,  it  was  held  upon  the  facts  as 
found  in  this  case  that  such  note  was  void  as  to  creditors  of  such  mer- 
chant for  the  want  of  a  consideration,  and  that  the  judgment  and  execu- 
tion issued  thereon  were  also  void. 

5.  Same — Circumstances  Constituting  Fraud  as  to  Creditors. — ^In  this  ease 
the  court  reviews  the  evidence  and  finds  that  an  intended  fraud  has  been 
perpetrated  upon  ^creditors. 

Insolvency  ProceedingB.  Appeal  from  the  County  Court  of  Logan 
County ;  the  Hon.  L.  C.  Sohwerdtfeqer,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.    AMrmed.    Opinion  filed  February  10, 

1898. 

Beach  &  Hodnett  and  LeFoegee  &  Lee,  attorneys 
for  appellant. 

For  the  purpose  of  showing  that  a  sale  of  goods  was 
fraudulent  by  subsequent  creditors  of  the  buyer,  evi- 
dence showing  the  conduct  of  such  buyer  in  relation  to 
the  management  of  the  business  after  such  sale,  is 
incompetent  as  against  the  claim  of  the  seller  for 
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unpaid  purchase  money  in  the  absence  of  proof  show- 
ing a  relation  between  buyer  and  seller  of  such  conduct. 
John  Schroeder  v.  Thomas  Walsh,  120  111.  403. 

It  is  incumbent  on  the  creditors  attacking  a  sale 
upon  the  ground  of  fraud  to  establish  fraud  by  a  pre- 
ponderance of  the  evidence.  Carter  v.  Gunnells,  67 
111.  271;  Pratt  v.  Pratt,  96  111.  184;  Schroeder  v.  Walsh, 
120  111.  403;  Farwell  et  al.  v.  Cohen,  138  111.  216; 
Bryant  v.  Simoneau,  51  111.  324. 

Where  an  assignment  is  made  for  the  benefit  of 
creditors,  the  assignee  takes  the  property  subject  to  all 
existing  claims.  White  v.  More,  54  111.  App.  606; 
Watson  V.  Fletcher,  49  111.  498. 

Mere  inadequacy  of  price  is  not  conclusive  proof  of 
fraud.     Mathews  v.  Eeinhardt,  149  111.  635. 

R.  H.  Patton,  Blinn  &  Harris,  attorneys  for  appel- 
lee; W.  R.  Baldwin,  Robert  Humphrey,  S.  L.  Wal- 
lace, J.  T.  HoBLiT  and  King  &  Miller,  of  counsel. 

Appellees  were  required  to  affirmatively  prove  the 
allegations  of  their  petition  and  therefore  had  the  right 
to  open  and  close.  But  if  the  court  erred  in  this 
regard,  it  is  not  a  reversible  error.  Thompson  on 
Trials,  Sec.  228 ;  Carpenter  v.  First  National  Bank,  19 
HI.  App.  549;  South  Park  Commissioners  v.  Trustees 
of  Schools,  107  111.  489;  McReynolds  v.  B.  &  O.  R'y 
Co.,  106  111.  152;  Chicago,  B.  &  Q.  R.  R.  v.  Bryan,  90 
111.  126. 

Mr,  Justice  Q^lenn  delivered  the  opinion  of  the 
Court. 

It  appears  from  the  record  in  this  case  that  the 
appellant  herein,  V.  H.  Chronister,  on  the  thirtieth  day 
of  March,  1895,  purchased  of  David  Gillespie,  of  Lin- 
coln, Illinois,  a  stock  of  groceries  and  the  fixtures  for 
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the  sum  of  $1,173.  At  the  time  he  made  this  purchase 
he  was  engaged  in  the  grocery  and  six  other  kinds  of 
business  in  Decatur,  in  this  State,  and  was  about  twenty- 
seven  years  of  age.  He  took  possession  of  the  stock 
and  placed  in  charge  of  the  store  he  purchased  of  Gil- 
lespie, Walter  Fristoe,  as  general  manager,  who  was  to 
receive  as  compensation  for  his  services  one  half  the 
profits.  The  business  was  conducted  under  the  firm  name 
of  Walter  Fristoe  and  Company,  by  Walter  Fristoe,  ex- 
cept upon  exceptional  visits  by  Chronister  to  the  store 
to  examine  the  business.  The  stock  and  capital  to 
carry  on  the  business  was  to  be  furnished  by  Chronis- 
ter. He  claims  that  in  the  latter  part  of  March,  1896, 
he  discovered  the  venture  was  a  losing  one,  in  which 
he  had  invested  over  $5,000,  and  he  had  received  little 
or  practically  nothing  in  return  for  his  investment.  He 
says:  ''Therewas  a  shortage  I  never  could  find  and  could 
not  account  for."  The  stock  at  this  time  was  not  worth 
to  exceed  $2,000.  The  collectible  accounts  $333.82. 
The  indebtedness  of  the  firm  at  this  time,  not  including 
an  account  due  Young  Bros,  of  $400,  was  $2,231.97. 
Chronister  claims  on  the  thirty-first  day  of  March,  1896, 
he  made  a  sale  of  this  stock  of  groceries  and  the  fix- 
tures, by  a  written  contract  of  that  date  to  Fristoe,  by 
which  Fristoe  was  to  pay  all  the  debts  of  the  firm  of 
Walter  Fristoe  and  Company,  except  the  debt  owed 
Young  Bros,  of  $400,  and  pay  Chronister  the  sum  of 
$4,700,  $500  to  be  paid  in  cash  and  the  $4,200  he  was 
to  give  his  promissory  note  for,  due  one  day  after  date 
with  seven  per  cent  interest,  with  warrant  of  attorney 
to  confess  judgment  on  the  note  at  any  time.  Fristoe 
paid  the  $500  and  gave  his  note  to  Chronister  accord- 
ing to  the  terms  of  the  contract.  Fristoe,  on  the  first 
of  April,  1896,  took  possession  of  the  store,  the  stock  of 
goods  and  fixtures,  and  conducted  the  business  in 
his  own  name.     Between  this  time  and  the  twenty- 
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fourth  day  of  December,  1896,  he  paid  the  indebted- 
ness of  the  firm,  $2,231.97.  His  purchase  of  goods  to 
replenish  his  stock  from  April  1,  1896,  to  October  1, 
1896,  was  on  sixty  days  credit  and  averaged  about  $1,000 
per  month.  For  October  his  purchases  were  $1,625.23, 
for  November  $3,766.88,  and  for  December  up  to  the 
twenty-sixth  of  the  month,  $2,741.24.  On  the  twenty- 
sixth  day  of  December  his  stock,  fixtures  and  ac- 
counts were  sold  for  $4,998.66  at  the  assignees'  sale. 
On  the  twenty-fourth  of  December,  1896,  Chronister 
procured  a  judgment  to  be  taken  by  confession  on  the 
note  given  for  the  claimed  purchase  for  $4,200  in 
Christian  County  amounting  at  that  time  to  $4,412.33. 
On  the  twenty-fifth  of  December,  Fristoe  met  Chron- 
ister in  Decatur  and  the  next  morning,  the  twenty- 
sixth,  the  execution  on  the  judgment  taken  in 
Christian  County  was  placed  in  the  hands  of  the  sheriflE 
of  Logan  County,  and  the  stock,  fixtures,  etc.,  seized 
under  execution.  On  the  same  day  Fristoe  and  Chron- 
ister met  in  the  office  of  Beach  &  Hodnett  and  made 
an  assignment  to  A.  L.  Anderson.  By  an  order  of 
the  county  court  by  consent  of  the  parties  the  stock 
was  turned  over  to  the  assignee,  who  sold  the  stock  and 
now  has  the  proceeds.  Chronister  then  filed  a  petition 
in  the  county  court  to  have  himself  declared  a  preferred 
creditor  by  reason  of  the  lien  of  his  execution.  The 
various  creditors  filed  an  answer  charging  that  the 
judgment,  while  regular  upon  its  face,  was  based  upon 
a  note  that  was  given  without  any  consideration  in 
pursuance  of  a  fraudulent  conspiracy  between  Fristoe 
and  Chronister  to  defraud  the  creditors  of  Fristoe. 
That  the  sale  was  not  real  or  genuine,  but  a  pretended 
sale  with  the  intent  and  design  that  Fristoe  should  buy 
a  large  stock  of  goods  which  should  afterward  be 
taken  to  satisfy  the  note  given  as  representing  a  part 
of  the  purchase  price  of  the  sale.     That  the  entire 
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transaction  was  a  fraudulent  conspiracy  to  defraud  the 
creditors. 

The  case  was  tried  by  the  County  Court  without  a 
jury,  who  found  that  the  allegations  of  the  answer  of 
the  assignee  was  fully  sustained.  That  the  note, 
judgment  and  execution  were  fraudulent  and  void,  and 
Chronister  was  not  entitled  to  take  or  receive  anything 
out  of  the  proceeds  of  the  sale  of  stock. 

Chronister  brings  the  case  to  this  court  by  appeal. 

It  is  claimed  the  court  below  erred  in  allowing  the 
appellees  in  the  argument  before  the  court  to  make  the 
opening  and  closing  arguments.  We  do  not  think  this 
objection  is  well  taken.  Appellees  claimed  the  judg- 
ment upon  which  the  execution  was  issued  and  the 
levy  made  was  fraudulent.  The  burden  of  proof  was 
cast  upon  them,  and  we  do  not  think  it  was  error, 
especially  as  the  case  was  tried  before  tjie  court  with- 
out a  jury,  to  give  them  the  opening  and  closing  argu- 
ments. 

It  is  claimed  by  appellant  that  the  trial  court  erred 
in  permitting  appellees  to  show  the  conduct  of  Fristoe 
in  the  management  of  the  business  after  the  sale,  to 
effect  the  claim  of  appellant  for  the  unpaid  purchase 
money,  in  the  absence  of  proof  showing  a  relation 
between  buyer  and  seller  of  such  conduct.  Counsel 
for  appellant  do  not  specifically  point  out  the  particular 
interrogatories  and  answers  thereto  under  which  this 
objectional  evidence  was  admitted.  When  this  mode 
of  presenting  objections  to  evidence  to  a  court  of  review 
is  adopted,  the  objections  may  be  treated  as  waived. 
This  case  was  tried  by  the  court  without  a  jury  and  the 
same  rule  obtains,  as  does  in  a  chancery  cause,  which 
is  that  the  court  is  presumed  to  have  rejected  all  im- 
proper evidence,  and  if  there  is  sufficient  evidence  in 
the  record  to  sustain  the  finding  and  judgment  of  the 
court,  the  admission  of  improper  evidence  will  not  be  a 
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ground  for  reversal.  Mer.  Desp.  Trans.  Co.  v.  Joest- 
ing,  89  111.  152. 

It  is  claimed  on  the  part  of  appellees  that  the  sale  of 
the  stock  of  goods,  fixtures,  horses  and  wagon  by  appel- 
lant to  Walter  Fristoe  was  not  only  fraudulent  and  void 
as  to  the  then  existing  creditors  of  Walter  Fristoe,  but 
the  design  and  scheme  was  to  defraud  his  subsequent 
creditors.  We  think  from  the  evidence  there  is  good 
grounds  for  this  contention. 

When  appellant,  on  the  thirtieth  day  of  March,  1895, 
bought  the  stock  .of  goods  of  Mr.  Gillespie,  and  com- 
menced business  under  the  name  and  style  of  Walter 
Fristoe  &  Company,  he  was  sailing  under  false  colors. 
He  admits  that  he  placed  Fristoe  in  charge  as  general 
manager,  and  he  was  to  receive  as  compensation  for 
his  services  one  half  of  the  profits.  As  between  appel- 
lant and  Fristoe,  Fristoe  was  not  a  partner;  he  was 
simply  an  agent.  If  appellant's  version  of  this  matter 
is  to  be  relied  on,  he  received  nothing  for  his  services, 
for  he  says  the  venture  was  a  losing  one.  During  the 
year  this  firm  was  in  business  appellant  says  he  invested 
in  the  same  over  $5,000,.  and  he  received  in  return  for 
this  investment  little  or  practically  nothing.  Not- 
withstanding this  year's  experience  with  Fristoe  in 
business,  on  the  thirty-first  day  of  March,  1896, 
he  sold  the  stock  fixtures  in  the  store  and  horses 
and  wagon  at  Lincoln  to  Fristoe,  and  received  in  part 
payment  therefor  his  note  for  $4,200,  due  one  day  after 
date  with  seven  per  cent  interest,  without  any  security. 
It  seems  as  if,  up  to  this  time,  appellant  was  attempt- 
ing to  establish  for  Fristoe  a  credit  by  which  in  the 
future  he  might  buy  goods. . 

This  note  for  $4,200,  it  is  claimed  by  appellees,  is 
without  any  consideration,  or  that  the  consideration 
was  so  grossly  inadequate  that  it  was  void  as  to  the 
creditors  of  Fristoe. 

Vol.  LXXm  34 
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Under  the  terms  of  the  written  contract  between  ap- 
pellant and  Fristoe,  Fristoe  was  to  take  the  stock  of 
goods  and  fixtures  at  $3,300,  the  horses  and  wagon  at 
$200,  and  he  was  to  have  the  collectible  accounts  due 
the  firm,  ^333.82.  He  was  to  pay  appellant  $500  in 
cash  and  give  him  his  note  for  $4,200  due  one  day  af- 
ter date  with  seven  per  cent  interest,  and  to  pay  the 
debts  of  Walter  Fristoe  &  Company,  except  a  debt  of 
$400  which  was  to  be  paid  by  appellant.  In  this  tra  nsac- 
tion  or  sale,  Fristoe  agrees  to  pay  appellant  $3,098.15 
more  than  he  ^owes  him,  or  in  oftier  words  there  is 
of  the  $4,200  note  given  by  him  to  appellant,  that  is 
without  any  consideration.  Fristoe  receives  the  stock 
of  goods,  the  fixtures,  and  horses  and  wagon  at  $3,500 
and  the  collectible  accounts,  $333.82,  making  in  all 
$3,833.82  that  he  receives  of  appellant.  In  considera- 
tion for  this  he  pays  appellant  $500  in  money  and  his 
note  for  $4,200  and  agrees  to  pay  the  debts  of  Walter 
Fristoe  &  Company,  which  is  $2,231.97,  making  in  all 
that  he  pays  and  agrees  to  pay  the  sum  of  $6,931.97. 
Take  from  this  the  indebtedness  which  he  agrees  to  pay, 
that  is,  in  reality,  appellant's  indebtedness,  which  is 
$2,231.97,  and  the  balance  is  $3,098.15,  which  is  the 
amount  of  the  note  that  is  without  consideration,  which 
is  over  three  fourths  of  the  face  of  the  note.  In  the 
case  of  Monell  V.  Scherricket  al.,  54  111.  269,  when  the 
consideration  paid  for  the  property  is  only  one  fourth 
of  the  value  of  the  property,  this  is  evidence  of  fraud. 

We,  however,  find  from  the  evidence  that  the  note 
upon  which  the  judgment  was  rendered  by  confession, 
and  the  execution  was  issued  and  levied  upon  the 
goods,  is  without  any  consideration  whatever. 

The  stock  of  goods,  fixtures  and  horses  and  wagon 
and  collectible  accounts,  it  appears  from  the  evidence, 
were  only  worth  $2,533.82,  instead  of  $3,833.82,  for 
which  they  were  turned  over  to  Fristoe  at  the  time  of 
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the  sale,  March  31, 1896.  Several  witnesses  who  saw  the 
goods  at  this  time  and  were  familiar  with  and  had  a 
knowledge  of  the  valae  of  such  property  and  in  no  way 
interested  say  the  stock  of  merchandise  and  fixtures 
did  not  exceed  in  value  $2,000.  Taking  this  as  the 
value  of  the  stock  and  fixtures,  ^e  have  this  as  the 
result,  stock  and  fixtures,  turned  over  to  Fristoe 
$2,000,  horses  and  wagon  $200,  collectible  accounts  due 
Fristoe  &  Company,  $333.82,  making  in  all  $2,533.82. 
For  this  Fristoe  paid  appellant  $500  in  cash,  gave  his 
note  for  $4,200,  and  agreed  to  pay  and  did  pay  the 
debts  of  Walter  Fristoe  &  Company,  which  amounted  to 
$2,231.97.  The  total  amount  paid  by  Fristoe  to  ap- 
pellant for  the  stock,  fixtures,  horses  and  wagon  and 
collectible  accounts  amounts  to  the  sum  of  $6,931.97. 
Take  from  this  the  value  of  what  Fristoe  received  for 
this  $2,533.82,  and  we  have  $4,398.15  more  than  the 
amount  the  note  was  given  for,  and  for  which  there  was 
no  consideration  passed  to  Fristoe.  It  is  apparent  this 
note  is  void  as  to  Fristoe's  creditors,  and  also  the  judg- 
ment entered  thereon  and  the  execution  issued  on  the 
judgment.  The  assets,  on  March  31,  1896,  the  time  of 
the  sale  of  Walter  Fristoe  &  Company,  sold  to  Fristoe, 
were  $2,533.82.  The  indebtedness  at  that  time  was  $2,- 
631.97.  At  the  time  the  store  was  closed,  December 
26,  1896,  Walter  Fristoe's  indebtedness  was  $9,628.38. 
The  stock  turned  over  to  his  assignee  was  sold  by  him 
for  $4,998.66.  Walter  Fristoe,  from  April  1,  1896,  to 
October  1,  1896,  bought  $7,316.70,  or  an  average  of 
$1,258.35  per  month.  For  the  month  of  October, 
1896,  he  purchases  $1,625.23,  in  the  month  of 
November,  $3,766.38,  and  in  December  prior  to 
the  twenty-sixth  he  purchases  $2,741.24,  making  a 
total  for  this  time  of  $8,132.85,  an  average  of 
$2,710.25  per  month.  By  this  it  will  be  seen  he 
was  swelling    his  credit  month  by  month,  until  it 
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would  stand  no  more,  and  then  Chronister  levies  on 
the  stock  of  merchandise  and  fixtures  with  his  execu- 
tion issued  on  his  Christian  County  judgment,  and 
closes  the  store  and  takes  the  goods  Fristoe  had  pur- 
chased of  appellees  on  a  credit  of  sixty  days.  On  the 
same  day  this  stock  was  levied  on,  the  twenty-sixth  day 
of  December,  1896,  Fristoe,  with  his  attorneys,  assisted 
by  appellant  and  his  attorney,  makes  an  assignment 
for  the  benefit  of  creditors  to  A.  L.  Anderson,  which  is 
filed  in  the  county  clerk's  office  of  Logan  County,  and 
subsequently  the  sheriff  was  ordered  to  turn  over  the 
stock  and  fixtures  levied  on  by  him  to  the  assignee, 
which  were  afterward  sold  by  the  assignee  by  agree- 
ment of  the  parties  interested.  Then  appellant  files 
his  petition  in  this  case  asking  the  County  Court  to 
enter  an  order  directing  the  assignee  to  pay  him  the 
full  amount  of  his  judgment  which  will  absorb  with 
the  costs  about  the  amount  of  money  in  the  hands  of 
the  assignee. 

We  think  that  from  the  transactions  that  took  place 
between  appellant  and  Fristoe,  and  their  conduct  in 
this  matter,  they  are  guilty  of  fraud  in  hindering  and 
delaying  appellees,  Fristoe's  creditors.  It  must  be  re- 
membered that  parties  entering  into  fraudulent  schemes 
endeavor  to  cover  up  the  true  purpose.  We  must  not 
expect  to  find  clear  and  undisputable  evidence  of  its 
existence.  The  parties  seldom  intrust  their  plans  to 
others,  and  usually,  as  far  as  possible,  adopt  legal  forms 
and  the  usual  course  of  business  to  conceal  their  real 
designs.  Gill  v.  Crosby,  63  111.  190.  This  was  the 
exact  course  adopted  in  this  case.  The  usual  note  was 
given  with  a  warrant  of  attorney  to  confess  judgment  at 
any  time.  This  note  lies  dormant  in  the  hands  of  appel- 
lant until  Fristoe  had  accumulated  $5,000  of  stock  and 
had  created  an  indebtedness  of  $9,628.38,  and  had  paid 
the  indebtedness  of  Walter  Fristoe  &  Company,  amount- 
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ing  to  $2,231.97,  which  was  really  the  indebtedness  of 
appellant.  Then  he  goes  to  a  foreign  county  and  has 
a  judgment  entered  by  confession  on  this  note,  which 
is  without  any  consideration,  and  has  an  execution  is- 
sued thereon  and  has  it  levied  on  the  goods  appellees 
had  sold  Fristoe.  It  is,  however,  insisted  that  at  the 
time  this  note  was  given  appellees  were  not  creditors  of 
Fristoe.  That  is  true.  But  they  were  at  the  time  the 
mischief  was  attempted  to  be  perpetrated,  when  the 
collection,  of  this  fraudulent  note  was  attempted  to  be 
enforced.  If  there  had  been  no  effort  to  enforce  its 
collection,  no  mischief  would  have  been  done  appellees. 
To  enforce  the  collection  of  a  note  without  consideration 
out  of  assets  that  should  go  to  the  then  existing  credit- 
ors of  the  maker  of  such  note,  is  a  fraud  upon  such 
creditors,  and  should  not  receive  any  countenance  in  a 
court  of  justice. 

We  hold  the  note  given  by  Fristoe  to  appellant  for 
$4,200  was  without  consideration,  that  the  judgment 
entered  thereon  in  the  Circuit  Court  of  Christian 
County,  the  execution  issued  on  such  judgment,  and 
the  levy  thereunder  void  as  to  appellees,  and  the  order 
of  the  County  Court  denying  the  prayer  of  appellant's 
petition  should  be  affirmed. 


People,  etc.,  for  the  use  of  the  Parry  Mfg.  Co.  v.  Bash- 
rod  W.  Ham,  William  B.  Womack,  Frank  Spitler, 
Z.  T.  Deeds,  J.  B.  Titus  and  B.  M.  Peadro. 

1.  Justice  of  the  Ft^acz— Title  Not  to  be  Questioned  in  a  Collateral 
Proceeding. — The  question  as  to  whether  a  person  legally  holds  and 
exercises  the  functions  of  the  office  of  a  justice  of  the  peace  can  not  be 
raised  collaterally;  it  can  only  be  raised  in  a  direct  proceeding. 

2.  Same — Proof  of  Official  Capacity. — Where  a  matter  in  controversy 
depends  upon  the  proceedings  in  justice's  court,  it  is  competent  to  show  by 

the  justice  that  at  the  time  the  proceedings  were  had,  he  was  acting  as  a 
justice  of  the  peace  and  that  a  certain  docket  and  the  entries  therein  are 
his. 
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3.  Same — Commission  Not  Void  for  Surplusage. — The  eommission  of  a 
jnstioe  of  the  peace  is  not  void  beoaase  in  that  part  of  it  declaring  the  elec- 
tion of  the  person  to  the  office  it  is  stated  that  he  has  been  elected  to  the 
office  of  justice  of  the  town  of  Salliyan,  in  the  county  of  Moultrie, 
etc.,  and  in  that  part  authorizing  him  to  hold  the  office  and  execute  tlSe 
duties  thereof,  it  is  stated  that  he  is  commissioned  a  justice  for  said, 
tovm  of  Moultrie  in  said  county,  etc.  There  being  no  town  of  Moul- 
trie in  Moultrie  County,  the  words  <'of  Moultrie''  are  saperfluous,  and  are 
to  b^  rejected  as  such. 

Bebt^  on  a  constable's  bond.  Appeal  from  County  Court  of  Moultrie 
County;  the  Hon.  Isaac  Hudsok,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1897.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 9,  1898. 

Meeker  &  Meeker,  attorneys  for  appellant. 

When  the  interest  of  the  public  or  of  third  parties 
are  involved,  the  party  interested  is  only  bound  to  show 
him  to  be  an  officer  de  facto.  Schemerhorn  v.  Mitchell^ 
15  111.  App.  425. 

R.  M.  Peadro,  attorney  for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  op  thr 
Court. 

This  suit  was  brought  by  appellant  against  Bushrod 
W.  Ham  and  his  sureties,  appellees  herein,  on  his  offi- 
cial bond  as  a  constable  of  Sullivan  Township,  Moul- 
trie County,  for  default  in  not  paying  over  certain 
moneys  he  had  collected  on  an  execution  issued  by 
John  V.  Burns,  a  justice  of  the  peace  of  Sullivan  Town- 
ship, and  placed  in  his  hands  to  execute.  This  case 
was  tried  in  the  County  Court  of  Moultrie  County  by 
the  court  with  a  jury,  on  an  appeal  from  a  justice  of 
the  peace.  The  verdict  of  the  jury  was  for  appellees. 
Judgment  was  entered  on  the  verdict.  The  case  is 
brought  to  this  court  by  appellant  to  reverse  this  judg-^ 
ment. 
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On  the  trial  in  the  court  below  the  appellant,  to 
maintain  the  issues  on  his  part,  offered  to  prove  by 
John  V.  Burns  that  he.  Burns  was  a  justice  of  the 
peace  for  Sullivan  Township,  Moultrie  County,  Illi- 
nois, on  the  eighteenth  day  of  February,  1895,  and  un- 
til the  first  day  of  May,  1897.  To  this  proof  appellee's 
counsel  objected,  and  the  court  sustained  the  objection 
on  the  gi'ounds  that  his  commission  was  the  best  evi- 
dence of  such  fact. 

Appellant  then  offered  the  commission  of  John  V. 
Burns  as  a  justice  of  the  peace.  To  this  appellees  ob- 
jected, and  the  court  refused  to  allow  the  same  to  be 
read  in  evidence,  and  assigned  as  his  reason  therefor 
that  his  commission  did  not  commission  John  V.  Burns 
a  justice  of  the  peace  for  Sullivan  Township,  Moultrie 
County,  Illinois,  but  commissioned  him  "for  said  town 
of  Moultrie.'' 

The  appellant  then  offered  to  prove  by  said  witness 
Burns  that  he  was  an  acting  justice  of  the  peace  from 
the  eighteenth  day  of  February,  1895,  to  the  first  day 
of  May,  1897,  inclusive,  and  that  the  justice  of  the 
peace  docket  marked  A.  was  his  docket  during  that 
time,  and  that  all  the  entries  therein  were  made  by  him 
as  such  acting  justice  of  the  peace.  The  appellant  then 
offered  in  evidence  the  witness  Burns'  docket  marked 
docket  A.  To  the  introduction  of  this  proof  appellees 
objected  and  the  court  sustained  the  objections,  assign- 
ing as  his  reason  therefor  that  the  witness  Burns'  com- 
mission was  void  and  that  he  was  not  an  acting  justice 
of  the  peace  so  as  to  effect  the  rights  or  bind  appellees. 
To  each  of  the  rulings  of  the  court  in  sustaining  ap- 
pellee's objections  to  the  testimony  offered  on  the  part 
of  appellant,  proper  exceptions  were  taken  by  appel- 
lant and  preserved  in  the  record. 

The  appellant  further  offered  to  introduce  in  evi- 
dence the  judgment  and  the  record  of  the  proceedings 
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appearing  on  page  84  of  docket  marked  A.,  showing  a 
judgment  entered  by  John  V.  Burns,  justice  of  the 
peace,  in  favor  of  Parry  Manufacturing  Company  and 
against  Finley  JeflEres  for  the  sum  of  $97.15  entered 
February  28,  1895,  and  the  issue  of  an  execution  on  the 
eighteenth  day  of  January,  1896,  and  appellee  Ham's 
receipt  for  the  execution.  To  the  introduction  of  which 
the  appellees  objected  and  the  court  sustained  the 
same  and  appellant  excepted  to  the  ruling  of  the  court. 

It  is  very  apparent  from  the  objections  interposed  by 
appellees  and  the  rulings  of  the  trial  court,  that  the 
right  of  John  V.  Burns  to  exercise  the  functions  of  and 
hold  the  oflBce  of  a  justice  of  the  peace  for  the  town  of 
Sullivan  in  the  county  of  Moultrie  is  directly  chal- 
lenged. The  trial  court  held  by  his  rulings  that  he  was 
not  a  justice  of  the  peace  de  facto  or  de  jure^  that  his 
acts  were  void  as  such.  The  judgment  entered  and  the 
execution  issued  thereon  by  him  were  void.  The  ques- 
tion whether  he  holds  and  exercises  the  functions  of  the 
office  of  a  justice  of  the  peace  legally  or  not,  can  not 
be  raised  in  a  collateral  proceeding;  it  can  only  be 
raised  in  a  direct  proceeding.  Burgess  v.  Davis  et  al., 
138  111.  578;  Town  of  Lewiston  v.  Proctor,  23  lU.  533; 
The  People  ex  rel.  v.  Matteson  et  al.,  17  111.  167; 
Prichett  et  al.  v.  People,  1  Gilm.  525.  We  think  the 
court  below  erred  in  not  allowing  appellant  to  prove 
that  John  V.  Burns  was  an  acting  justice  of  the  peace, 
and  that  docket  marked  A.  was  his  docket  and  the  en- 
tries therein  were  his  and  in  not  allowing  the  docket 
to  be  offered  in  evidence. 

We  do  not  think  a  proper  foundation  was  laid  to 
prove  the  contents  of  the  execution,  and  the  ruling  of 
the  court  in  refusing  this  evidence  was  proper. 

The  commission  issued  to  John  V.  Burns  by  the 
Governor  of  the  State,  as  a  justice  of  the  peace  for  the 
town  of  Sullivan,  county  of  Moultrie,  State  of  Illinois, 
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on  the  twenty-sixth  day  of  April,  1893,  is  a  valid  com- 
mission, and  all  acts  done  by  him  as  a  justice  of  the 
peace  under  such  commission  are  valid  and  binding. 

It  is  claimed  that  this  commission  is  void  because  in 
that  part  of  the  instrument  declaring  the  election  of 
John  V.  Burns  to  the  oflBce  of  justice  of  the  peace,  it  is 
declared  he  has  been  elected  to  the  oflBce  of  justice  m  the 
town  of  Sullivan,  county  of  Moultrie,  State  of  Illinois, 
and  in  that  part  authorizing  and  empowering  him  to 
execute  and  fulfill  the  duties  of  that  oflBce  he  is  com- 
missioned as  a  justice  of  the  peace  for  said  town  of 
Moultrie  in  said  county. 

The  language  of  the  commission  which  we  are  called 
upon  to  construe  is  as  follows:  ''Know  ye  that  John 
V.  Burns,  having  been  duly  elected  to  the  oflfice  of  jus- 
tice of  the  peace  in  the  town  of  Sullivan,  county  of 
Moultrie,  State  of  Illinois,  on  the  first  Tuesday  in  April, 
1893,  and  having  given  bond  and  taken  the  oath  pre- 
scribed by  law. 

"Now,  therefore,  I,  John  P.  Altgeld,  Governor  of 
the  State  of  Illinois,  for  and  on  behalf  of  the  people  of 
said  State,  do  commission  him  justice  of  the  peace  for 
said  town  of  Moultrie  in  said  county,  etc." 

It  is  evident  from  a  reading  of  this  commission  that 
the  Governor  intended  to  commission  John  V.  Burns 
a  justice  of  the  peace  for  the  town  of  Sullivan  in  Moul- 
trie County.  It  is  also  clear  that  the  town  for  which  he 
intended  to  commission  him  had  been  mentioned  in 
the  commission  before  the  town  of  Moultrie,  because 
the  language  is — ''I  do  commission  him  for  said  town." 
The  only  town  before  mentioned  is  the  town  of  Sulli- 
van. There  is  no  town  of  Moultrie  in  Moultrie  County, 
a  fact  of  which  this  court  will  take  judicial  notice.  The 
People,  use,  etc.,  v.  Suppiger  et  al.,  103  111.  434,  It  is 
apparent  that  the  words  ''of  Moultrie"  are  superfluous. 
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unnecessary  and  extraneous,  and  should  be  rejected  as 
surplusage. 

By  rejecting  them  the  clear  meaning  and  intent  of 
the  instrument  is  aflfected.  Yocum  v.  The  Town  of 
Waynesville,  39  111.  220;    Griffith  v.  Furry,  30  111.  251. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 


J.  E.  Biee  and  N,  H,  Anderson  t,  F,  A.  Gould^  Angustus 
Herring^  A,  8.  Cox^  J,  Heylin^  Alexander  Burgess 
and  Clara  Boss. 

1.  Estoppel — Equitable,  hy  Conduct — Acquiescence, — A  party  entered 
into  a  contract  with  the  owner  for  the  purchase  of  a  lot,  for  the  purpose 
of  erecting  a  building  thereon,  paying  a  part  and  leaving  the  balance  of 
the  purchase  money  unpaid,  and  then  entered  into  another  contract  with 
a  builder  to  erect  a  building  thereon.  The  owner  in  whom  remained  the 
legal  title  had  knowledge  of  the  contract  with  the  builder  and  saw  from 
day  to  day  every  step  taken  by  him  in  furnishing  material  and  erecting  the 
building  until  it  was  nearly  completed,  wit&out  giving  any  notice  that  he 
had  not  received  all  of  the  purchase  money  or  that  the  legal  title  remained 
in  him.  He  was  held  to  be  estopped  from  setting  up  the  legal  title 
against  the  lien  of  the  builder. 

Bill  for  Mecliaiiiog'  Lien*  Appeal  from  the  Circuit  Court  of  Fulton 
County ;  the  Hon.  Jefferson  Obr,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1897.  Reversed  and  remanded.  Opinion  filed 
February  9,  1898. 

M.  P.  Rice,  attorney  for  appellants. 

If  the  holder  of  the  legal  title  to  land  stands  by  and 
sees  a  contract  by  a  party  in  possession  for  work  apon 
the  same  by  mechanics,  without  disclosing  his  title  or 
claim,  he  will  be  estopped  from  settling  up  his  legal 
title  to  defeat  the  mechanic's  lien  upon  the  whole  of 
the  land.  Biggins  v.  Ferguson,  14  111.  269;  Donald- 
son V.  Holmes,  23  111.  85 ;  Schwartz  v.  Saunders,  46 
111.  18 ;  Anderson  v.  Armstead,  69  111.  452, 
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When  a  vendor  sells  land  under  contract  for  a  deed, 
as  in  this  case,  and  in  the  contract  authorizes,  empow- 
ers, or  requires  the  vendee,  or  imposes  upon  the  ven- 
dee a  duty  to  improve  said  land,  and  the  vendee,  in 
compliance  with  the  terms  of  said  contract,  procures 
the  improvement,  the  persons  making  the  improvement 
will  have  a  lien  against  the  whole  'of  the  land,  legal  as 
well  as  equitable  interest,  for  such  improvement.  Ch. 
82,  Sec.  1,  R.  S.  111.  1895;  Donaldson  v.  Holmes,  23 
111.  85;  Henderson  v.  Connelly,  123  111.  98;  Paulsen 
V.  Manske,  126  111.  72. 

It  is  a  well  established  principle  that  where  the  true 
owner  of  property  of  any  kind  holds  out  another,  or 
allows  another  to  appear  as  the  owner,  or  as  having 
full  power  of  disposition  or  management  over  that 
property,  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  pro- 
tected.   Bigelow  on  Estoppel,  468. 

D.  Abbott,  attorney  for  appellee. 

It  has  long  been  well  settled  by  our  Supreme  Court 
that  a  party  in  possession  under  a  contract  of  purchase 
is  to  be  considered  the  owner  only  in  the  sense  of  the 
statute,  to  ihe  extent  of  the  interest  he  owns,  and  that 
interest  is  what  the  mechanic's  lien  affects.  Tracy  v. 
Rogers,  69  111.  662;  Hickox  v.  Greenwood,  94  111.  266; 
McCarty  v.  Carter,  49  111.  53;  Judson  v.  Stephens,  75 
111.  255. 

Mb.  Justice  Glenn  delivebed  the  opinion  of  the 

COUBT. 

This  suit  was  brought  by  appellant  to  enforce  a 
mechanic's  lien.  From  the  record  in  this  case  it 
appears  that  on  the  twentieth  day  of  July,  1895, 
Frances  A.  Gould,  rector,  purchased  of  Miss  Clara 
Ross  the  south  half  of  the  west  half  of  lot  number  114, 
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Swana  addition  to  Canton,  Illinois,  for  the  sum  of 
$650.  It  was  provided  in  the  written  contract  between 
the  parties  that  the  premises  were  bought  and  to  be 
used  for  the  erection  of  a  church  building  to  be  known 
as  St.  John's  Episcopal  Church.  The  title  to  the 
property  to  be  vested  in  the  P.  E.  Bishop  of  the 
diocese  of  Quincy,  and  his  successors  in  oflBce.  Miss 
Clara  Ross  owned  and  resided  on  the  north  half  of  the 
west  half  of  lot  number  114  at  the  time  this  contract 
was  made. 

The  church  committee,  on  the  twenty-ninth  of  July, 
1895,  entered  into  a  written  contract  with  appellants  to 
erect  a  church  building  on  the  premises  purchased  by 
the  rector.  Appellants  immediately  commenced  the 
erection  of  the  building  and  completed  it  on  the  twenty- 
fourth  day  of  October,  1895. 

The  appellants  filed  their  petition  to  establish  their 
mechanic's  lien  on  these  premises  on  the  nineteenth 
day  of  December,  1895.  Answers  were  filed  and  repli- 
cations thereto.  A  hearing  was  had  and  the  court 
found  that  there  was  due  the  appellee.  Miss  Clara  Ross, 
the  sum  of  $370  with  five  per  cent  interest  from  Octo- 
ber 20,  1895,  and  decreed  the  same  to  be  a  lien  on  the 
premises.  The  court  also  found  there  waft  due  appel- 
lants the  sum  of  $2,330.15  with  interest  thereon  from 
the  date  of  the  decree,  and  declared  the  same  to  be  a 
lien. 

The  premises  were  ordered  to  be  sold  by  the  master 
if  default  should  be  made  in  payment  of  the  sums  of 
money  found  due,  after  giving  notice  as  required  by 
law,  and  that  the  master  bring  into  court  the  money 
derived  from  such  sale  at  the  next  term  thereof. 

The  master  at  the  next  term  of  court  made  his  report 
of  sale,  by  which  it  appeared  that  he  derived  from  the 
sale  of  the  premises  under  the  decree  of  sale  heretofore 
entered  the  sum   of  $1,550.      Whereupon  the    court 
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entered  a  decree  ordering  the  master  to  first  pay  appel- 
lants their  costs.  Second,  that  he  pay  Miss  Clara 
Boss  the  amount  so  found  due  her,  and  that  he  pay  the 
balance  of  such  proceeds  to  appellants.  From  this 
decree  they  bring  this  case  by  appeal  to  this  court. 

It  will  be  observed  by  this  decree  that  Miss  Clara 
Ross  is  given  a  prior  lien  on  the  proceeds  of  sale  to 
that  of  appellants.     This  they  claim  was  error. 

It  appears  from  the  written  contract  entered  into 
between  the  parties  that  one  of  the  terms  imposed  upon 
the  purchaser  was  that  this  lot  was  bought  for  and 
was  to  be  used  for  a  church  building  to  be  known  as  St. 
John's  Episcopal  Church,  and  the  title  was  to  vest  in  the 
bishop  of  the  diocese  of  Quincy.  The  legal  title  to  this 
property,  it  is  true,  was  in  the  vendor,  and  the  equitable 
rested  in  the  purchaser.  It  is  a  fair  and  reasonable 
construction  to  be  placed  on  this  clause  of  the  contract 
that  the  vendor  thereby  authorized  the  purchaser  to 
enter  into  contracts  with  builders  to  furnish  material 
and  erect  a  church  building  on  this  lot.  Furthermore, 
Miss  Clara  Eoss  stood  by  and  observed  from  day  to  day 
every  step  that  was  taken  by  appellants,  in  furnishing 
material  and  erecting  this  building,  from  the  time  it 
was  commenced  until  it  was  nearly  completed,  without 
giving  any  notice  that  she  had  not  received  all  her  pur- 
chase money  and  that  she  held  the  legal  title.  The 
principles  of  equity  ought  to  estop  her  from  setting  up 
her  legal  title  against  the  lien.  Donaldson  et  al.  v. 
Holmes  et  al.,  23  111.  85;  Henderson  et  al.  v.  Connelly, 
123  111.  98. 

We  hold  that  after  the  payment  of  the  costs  in  the 
Circuit  Court  the  balance  of  the  proceeds  of  the  sale 
should  be  paid  to  appellants. 

Decree  of  the  Circuit  Court  will  be  reversed  with 
direction  to  enter  a  decree  in  conformity  with  this 
opinion.     Reversed  and  remanded  with  directions. 
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J,  N.  Baffety  t.  Baelne  Wagon  and  Carriage  Go. 

Judgments— TTA^n  to  be  Affirmed. — Where  it  appears  from  the  evidence 
that  substantial  jastioe  has  been  done,  the  judgment  will  be  affirmed. 

Assnmpslt^  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  February 
9,  1898. 

Eads  &  Eads,  attorneys  for  appellant. 

DuNDAS  &  O'Haib,  Van  Sellab  &  Shephbbd,  at- 
torneys for  appellee. 

Opinion  Peb  Cubiam: — This  is  an  appeal  from  a 
judgment  for  $280.24,  recovered  by  appellee  against 
appellant,  for  balance  due  on  account  for  wagons, 
buggies,  etc.,  ordered  by  appellant  from  time  to  time 
during  the  year  1895,  and  shipped  to  him  by  appellee. 

It  is  not  contended  that  appellant  did  not  receive 
the  goods,  but  upon  the  trial  he  claimed  damages  by 
way  of  recoupment  for  delays  in  filling  orders,  defect- 
ive material,  and  overcharge  of  freight.  The  jury 
allowing  nothing  as  recoupment,  but  returned  a  verdict 
for  the  balance  ($274.75)  and  interest  ($5.49). 

Complaint  is  made  of  rulings  of  the  court  upon  the 
admission  of  testimony  and  of  certain  instructions 
given  for  the  plaintiff.  As  we  view  the  evidence  in  the 
record,  appellant  was  not  entitled  to  recoup,  and  for 
that  reason  we  do  not  care  to  lengthen  out  this  opinion 
by  a  discussion  of  the  numerous  points  made  in  the 
brief  of  appellant  upon  the  instructions  and  the  rulings 
upon  evidence.  The  importance  of  the  questions 
would  not  justify  it.  We  feel  that  eubstanti^  justice 
has  been  done.     Judgment  affirmed. 
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Trustees  of  Schools  t.  James  A.  Mitchell  and  George 

G.  Mitchell. 

Trial  bt  the  Coubt— ^ndtn^  AgcUnst  the  Weight  of  the  Evidenee.~-A, 
finding  by  the  jadge,  trying  a  case  without  a  jary,  whloh  is  the  result  of 
a  mistake  as  to  the  amount  due,  will  be  reversed. 

AssnmpBlty  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Reversed  and  remanded. 
Opinion  filed  February  9,  1898. 

Isaac  Hudson,  attorney  for  appellant. 

R.  M.  Peadko,  attorney  for  appellees. 

Opinion  Per  Curiam  :  — On  the  first  day  of  October, 
1879,  appellees  and  one  S.  S.  Wallace  executed  their 
note  to  appellants  for  $87.01  and  interest  at  the  rate  of 
eight  per  cent  payable  in  one  year.  After  making  several 
payments,  Wallace  removed  to  Missouri,  where  he  re- 
sided four  or  five  years.  During  his  absence  appel- 
lees, who  had  signed  as  securities,  were  called  upon  to 
pay  the  unpaid  part  of  the  note.  There  was  a  calcu- 
lation made  by  the  school  treasurer,  who  ascertained 
that  there  was  unpaid  $46,  whereupon  appellees,  on 
the  nineteenth  day  of  September,  1887,  executed  a  new 
note  for  that  amount.  Wallace  returned  to  the  State 
and  died  in  1895.  Appellees  refused  to  pay  the  $46, 
for  the  reason  that  Wallace  claimed  there  was  not 
that  amount  due  on  the  old  note  September  19,  1887. 
This  suit  was  commenced  before  a  justice  of  the  peace, 
and  on  appeal  to  the  Circuit  Court,  a  judgment  was 
recovered  by  appellants  for  $20.10.  Appellants  ask  for 
a  reversal  because  the  judgment  is  not  large  enough. 
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When  the  old  note  was  introduced  upon  the  trial,  the 
only  indorsement  that  could  be  read  was,  *^$10.45  on 
Oct.  4,  1883/'  A  postal  card  of  that  date,  addressed 
to  Wallace,  containing  the  following,  was  exhibited: 

"LOVINGTON,  Oct.  4,   '83. 

"Deae  Sir: — Yours  of  recent  date  rec.  Enclosing 
$20— the  note  shows  a  credit  of  $4.50  Mch.  2nd.  83  by 
F.  M.  H.     The  balance  is  $10.45  to  this  date. 

**  Yours  truly, 

'^Cochran  &  Pollard." 

Entries  in  the  cash  book  of  the  school  treasurer, 
showing  what  had  been  paid  on  the  old  note,  were  in 
evidence.  If  they  were  correct,  then  the  note  sued  on 
represented  the  amount  due  on  the  nineteenth  of  Sep- 
tember, 1887,  and  the  judgment  should  have  been  for 
$73.65.  We  think  the  court  erred  in  finding  the 
amount  due  on  the  fourth  of  October,  1883,  was  only 
$10.45.  The  party  who  wrote  the  postal,  an  attorney 
into  whose  hands  the  note  had  been  placed  for  collec- 
tion, was  mistaken  as  to  the  amount  due.  Appellants 
were  not  bound  by  his  statement.  The  judgment 
should  have  been  for  the  full  aniount  of  the  $46  note 
and  interest,  less  the  sum  of  $5.52,  paid  thereon  April 
5,  1889. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 


Covenant  Mutual  Life  Association  v.  Clias,  Baughman 

et  al. 

1.  INSURANOE — Time  for  Bringing  Suit — Limitation — Waiver. — ^A  con- 
dition in  a  policy  of  life  insaranoe  that  no  action  at  law  or  snit  in  equity 
shall  be  brought  or  maintained  or  such  policy  or  recovery  had  unless  such 
action  or  suit  is  commenced  within  one  year  from  the  date  of  the  death  of 
the  insured  is  intended  for  the  benefit  of  the  insurance  company  and  may 
be  waived  by  it. 
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2.  Forfeitures — Conditions  of,  in  Policies  of  Insurance. — Courta  will  not 
require  very  stringent  evidence  to  defeat  the  operation  of  a  condition  in  a 
policy  of  life  insurance  providing  that  no  action  at  law  or  suit  in  equity 
should  be  brought  or  maintained  hereon  or  recovery  had  unless  such  pro- 
ceedings be  commenced  within  one  year  from  the  date  of  the  death  of  the 
insured,  such  lapse  of  time  being  stated  as  an  absolute  bar  against  the 
Talidity  of  the  claim. 

3.  Waiver — Of  Conditions  in  Policies  of  Insurance. — Any  conduct  on 
the  part  of  an  insurance  company  clearly  inconsistent  with  a  condition  in 
its  policy  limiting  the  time  within  which  suit  must  be  commenced  will 
justify  the  inference  that  the  condition  has  been  waived. 

4.  Limitations — In  Policies  of  Insurance,  Sustained  by  the  Weight  of 
Authority. — Stipulations  in  policies  of  insurance  limiting  the  time  in  which 
actions  are  to  be  brought  upon  such  policies,  are  sustained  by  the  great 
weight  of  authority  (Biddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  (U.  8.) 
386). 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 9,  1898. 

W.  C.  Calkins  and  Johns  &  Housum,  attorneys  for 
appellant. 

The  familiar  rule  that  a  waiver  is  the  intentional  re- 
linqnishment  of  a  known  right,  and  there  must  be  both 
knowledge  of  the  existence  of  the  right  and  an  inten- 
tion to  waive  it,  has  been  applied  in  the  following  de- 
cisions: Perin  v,  Parker,  25  111.  App.  468;  126  111. 
211 ;  Keller  v.  Robinson,  153  111.  458. 

The  validity  of  the  limitation  clause  has  been  so 
thoroughly  adjudicated  and  settled  by  the  courts  of  this 
and  other  states  that  a  citation  of  cases  in  support  of 
the  general  proposition  would  prove  useless  and  a  waste 
of  time.  The  fact  that  the  beneficiaries  are  minors 
does  not  prevent  the  limitation  from  running.  O'Laugh- 
lin  V.  Union  Cent.  Ins.  Co.,  11  Fed.  Eep.  280. 

Time  given  to  make  proofs  of  loss  does  not  apply  or 
prevent  the  bar.  Travelers  Ins.  Co.  v.  Calif.  Ins.  Co., 
45  N.  W.  Eep.  703. 
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A  promise  to  adjust  a  disputed  question  as  to  salary, 
will  not  suspend  the  running  of  the  statute  until  the 
fixing  of  the  salary  or  the  refusal  of  its  payment.  Enis 
V.  Pul.  Palace  Co.,  46  N.  E.  Eep.  (111.)  439. 

A  condition  in  a  policy  that  a  suit  for  a  loss  must  be 
commenced  in  a  certain  time,  is  not  waived  by  mere 
negotiations  for  a  settlement.  Met.  Ace.  Ass'n  v.  Clif- 
ton, 63  111.  App.  152. 

Chas.  H.  Shamel  and  Frank  P.  Dbennan,  attorneys 
for  appellees. 

All  conditions  subsequent  to  the  right  of  recovery, 
and  all  acts  to  be  done  by  the  company  in  discharge  of 
its  liability,  may  be  omitted  from  the  declaration  and 
left  to  be  set  up  as  a  defense.  Eockford  Ins.  Co.  v. 
Nelson,  65  111.  415. 

Limitations  of  one  year  need  not  be  excused  in  dec- 
laration, but  must  be  set  up  as  a  defense,  and  plaintiff 
may  reply  the  facts  relied  upon  for  his  excuse  for  not 
bringing  suit  within  the  time  limited.  Andes  Ins. 
Co.  V.  Fish,  71  111.  620;  Humboldt  Ins.  Co.  v.  John- 
son, 1  111.  App.  309;  111.  Live  Stock  Ins.  Co.  v.  Baker, 
49  111.  App.  92. 

Opinion  Peb  Cubiam  :  — This  suit  was  brought  on  the 
ninth  day  of  September,  1895,  by  appellees  against 
appellant  on  one  of  its  policies  of  insurance  issued  on 
the  fifteenth  of  Februaiy,  1893,  for  $1,000  upon  the  life 
of  Matilda  Cook,  thereby  agreeing  to  pay  the  mortuary 
benefit  to  her  children  who  are  the  appellees  herein. 

The  appellant  invokes  as  its  only  defense  the  limita- 
tions as  to  the  time  of  bringing  suit  as  contained  in 
condition  15  of  the  policy,  which  is  as  follows : 

Condition  15.  *'No  action  at  law  or  suit  in  equity 
shall  be  brought  or  maintained  hereon  or  recovery  had 
unless  such  proceedings  be  commenced  within  one  year 
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from  the  date  of  death  of  the  insured,  such  lapse  of 
time  being  an  absolute  bar  against  the  validity  of  the 
claim;  any  delay  in  furnishing,  as  above  provided, 
proofs  of  death,  shall  not  be  held  to  waive  or  change 
this  limitation. '^ 

The  sole  contention  on  the  part  of  appellees  is  that 
appellants  waived  this  condition  by  furnishing  blanks 
to  enable  appellees  to  furnish  proofs  of  death  of  the 
insured  and  also  requesting  the  guardian  of  the  minor 
appellees  to  furnish  certified  copies  of  his  letters  of 
guardianship  and  of  his  bond  as  such  guardian  and 
aflSdavits  of  minister  who  oflBciated  at  the  funeral  of 
the  insured  and  of  her  birth,  which  was  received,  ac- 
cepted and  retained  by  appellant. 

Matilda  Cook  died  July  12,  1893.  It  appears  from 
the  proof  that  appellant  was  notified  of  her  death  by 
the  firm  of  Cox  &  Webb,  attorneys  representing  appel- 
lees, by  letter,  bearing  date  July  31,  1894.  In  this 
letter  the  attorneys  notified  the  appellant  that  the 
stepfather  of  the  beneficiaries  had  concealed  the  policy 
and  refused  to  surrender  the  same. 

On  the  second  day  of  August,  1894,  the  attorneys 
of  appellees  wrote  to  home  oflSce  of  appellant  for 
blanks  used  by  the  company  in  making  proofs  of 
death.  Subsequently  he  received  a  reply  of  date 
August  3,  1894,  acknowledging  the  receipt  of  theirs  of 
the  second  instant,  and  inclosing  the  blanks  for  the 
proof  of  death.  This  letter  was  written  by  the  secre- 
tary of  the  company.  In  this  letter  he  advised  them 
that  he  sent  them  but  one  aflBdavit  for  a  physician,  but 
if  there  was  more  than  one  physician  consulted  or  in 
attendance  during  last  illness,  kindly  write  the  oflBce, 
and  blanks  for  securing  the  affidavits  of  each  will  be 
promptly  supplied. 

August  8,  1894,  the  secretary  of  the  company,  S.  H. 
Smollinger,  writes  Cox  &  Webb,  in  reply  to  theirs  of 
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the  seventh  instant,  that  he  inclosed  an  additional 
blank  for  physician's  affidavit,  advising  them  that 
it  was  only  necessary  for  one  of  the  beneficiaries 
to  execute  the  claimant's  affidavit.  Also  in  the  event 
that  any  of  the  beneficiaries  were  minors,  a  guard- 
ian must  be  appointed  for  them  and  a  copy  of  his 
letters  of  guardianship  sent  to  appellant,  and  it  must 
appear  from  the  copy  that  a  bond  had  been  given  by 
the  guardian  and  approved  by  the  court.  We  have  no 
special  form  for  the  guardian. 

The  president  of  the  company,  on  the  twenty-eighth 
day  of  September,  1894,  writes  Cox  &  Webb,  your 
favor  of  the  twenty-seventh  instant,  inclosing  affidavit 
of  claimant,  Chas.  Baughman,  Dr.  P.  Gt.  Collins,  the 
undertaker  and  friend,  in  re  the  death  of  Matilda 
Cook,  to  hand,  stating  the  same  had  been  filed, 
also  letters  of  guardianship  had  been  received.  Also 
suggesting  they  should  have  an  affidavit,  giving 
date  of  birth  of  insured,  also  calling  for  minister's  affi- 
davit. 

Under  date  of  October  13,  1894,  the  president  of  the 
company  writes  Cox  &  Webb,  acknowledging  the 
receipt  of  theirs  of  the  thirteenth  instant,  and  advising 
them  the  minister's  affidavit  had  been  filed  with  other 
documents  in  case  of  Matilda  Cook,  deceased.  It  was 
admitted  upon  the  trial  that  the  proofs  of  death  were 
filed  September  28,  1894. 

While  there  may  be  some  conflict  of  authority  as  to 
the  validity  of  the  limitations  stipulated  in  condition 
15  in  the  policy,  yet  the  great  weight  of  authority  sus- 
tains such  limitation.  Biddlesbarger  v.  Hartford  Ins. 
Co.,  7  Wal.  386.  But  this  condition,  like  all  others  in- 
tended for  the  benefit  of  the  insurers,  may  be  waived 
by  them.  And  as  the  condition  is  harsh  in  its  bearing 
on  the  insured,  and  works  a  forfeiture  when  upheld, 
the  courts  will  not  require  very  stringent  evidence  in 
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order  to  defeat  its  operation.  A  positive  act  of  the 
company  intended  to  induce  postponement  is  not  nec- 
essary. May  on  Insurance,  Sec.  488;  Bliss  on  Life  In- 
surance, Sec.  362. 

We  hold  that  appellant,  by  the  conduct  of  its  officers 
in  furnishing  the  blanks* to  enable  the  beneficiaries  to 
make  proofs  of  death  and  in  the  most  kindly  manner 
assisting  and  advising  them  how  to  prepare  the  proofs, 
and  what  were  required  with  full  knowledge  of  the 
time  the  insured  died,  waived  the  limitations  stipulated 
in  the  policy.  The  letters  written  by  the  offiieers  of  ap- 
pellant to  the  agents  of  the  beneficiaries  are  quite  con- 
vincing that  they  were  not  insisting  or  intending  to 
insist  on  the  limitation. 

Their  conduct  was  clearly  inconsistent  with  such  in- 
sist an  ce,  and  from  this  a  waiver  may  be  inferred.  May 
on  Ins.,  Sec.  464. 

Why  should  the  appellant  spend  so  much  time  in 
corresponding  with  the  agents  of  the  beneficiaries  and 
in  examining  the  proofs  of  death  and  giving  instruc- 
tions with  reference  to  preparation  of  the  same,  and  also 
allow  the  beneficiaries  to  s^emd  much  time  and  money 
in  preparing  the  proofs  of  death,  unless  it  was  to  have 
the  claim  put  in  shape  that  it  could  be  paid,  and  waive 
the  limitation.  No  other  good  motive  can  be  supplied 
for  this  conduct.  Why  should  appellants  receive 
the  proofs  and  file  them  in  their  office  if  it  were  not  -to 
adjust  and  allow  this  claim  and  waive  the  stipulated 
limitation. 

As  it  is  admitted  by  counsel,  the  only  contention  in 
this  case  is  with  reference  to  condition  15  of  the 
policy,  we  do  not  deem  it  necessary  to  pass  on  the 
other  questions  suggested,  as  they  are  thereby  waived. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Thomas  B.  Shoaff  y.  Henry  8.  Funk. 

1.  Waivee — Of  the  Bight  to  Assign  Error. — Where  the  defendant  in 
arguing  a  motion  for  a  new  trial  stated  that  he  had  no  criticism  to  make  or 
fault  to  find  witK  the  rulings  of  the  court  in  the  admissions  or  exclusion 
of  evidence  nor  in  the  giving  or  refusing  of  instructions  and  that  he  relied 
upon  two  grounds  only^  viz.,  that  the  evidence  did  not  warrant  the  finding 
and  that  the  damages  were  excessive.  It  was  held  on  appeal  that  he  could 
assign  only  as  error,  that  the  verdict  was  contrary  to  the  evidence  and 
that  the  damages  were  excessive,  the  right  to  assign  other  errors  having 
been  waived  by  his  action  in  the  court  below. 

2.  Vebdicts — On  Conflicting  Evidence. — ^When  there  is  a  eonfiict  in  the 
evidence  the  jury  and  the  trial  judge  who  saw  tSe  witnesses  and  observed 
their  manner  when  testifying  are  better  able  to  determine  where  the  truth 
lies  than  a  court  of  appeal. 

Trespass^  on  the  case  for  slander.  Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  February  9,  1898. 

Salmans  &  Draper  and  Tilton  &  Cundiff,  attor- 
neys for  appellant. 

Penwell  &  LiNDLEY,  attorneys  for  appellee. 

Opinion  Per  Curiam: — Appellee  brought  this  suit 
in  the  Circuit  CourJ  of  Vermilion  County  against 
appellant,  charging  him  with  slander;  the  slanderous 
charges  were,  that  on  April  1,  1897,  appellant  said  of 
and  concerning  appellee  that  ^*he  (appellee)  was  a 
damned  thief,  and  he  (appellant)  could  prove  it,  and 
he  (appellant)  would  have  him  (appellee)  in  the  peni- 
tentiary. 

'^You  (appellee)  are  a  damned  thief. 

**You  (appellee)  are  a  damned  thief  and  I  (appel- 
lant) can  prove  it. 


Thibd  Distbict — November  Tebm,  1897,       551 

ShoafF  V.  Funk. 

"You  (appellee)  are  a  thief  and  ought  to  be  in  the 
penitentiary. 

*^You  (appellee)  are  a  damned  thief  and  I  (appel- 
lant) can  prove  it,  and  I  (appellant)  will  get  you  (ap- 
pellee) in  the  penitentiary. 

"You  (appellee)  are  a  thief.'' 

Appellant  pleaded  the  general  issue  which  put  in 
issue  all  the  material  facts  alleged  by  appellee  in  his 
declaration.  There  was  in  the  court  below  a  trial  by 
jury  and  a  verdict  returned  for  appellee  for  $2,500. 
Appellant  then  moved  for  a  new  trial,  assigning 
numerous  errors,  calling  in  question  various  rulings  of 
the  trial  court  on  the  admission  and  exclusion  of  evi- 
dence, the  giving  and  refusing  of  instructions,  and 
complaining  that  the  verdict  was  contrary  to  the  evi- 
dence and  the  damages  excessive. 

The  bill  of  exceptions  in  the  record  in  this  case  con- 
tains the  following : 

"Upon  the  argument  of  the  defendant  for  a  new  trial 
of  said  cause,  the  lawyer  for  defendant  stated  to  the 
court  that  the  defendant  had  filed  in  this  case  the 
usual  grounds  for  a  new  trial,  but  that  he  had  no 
criticism  to  make  or  fault  to  find  with  the  rulings  of 
the  court  in  the  admission  or  exclusion  of  evidence, 
nor  in  the  giving  nor  refusing  of  instructions ;  that  he 
only  relied  on  two  grounds  for  a  new  trial,  that  is  to 
say,  that  the  evidence  did  not  warrant  the  finding  of 
the  juiy  for  the  plaintiff,  and  that  the  damages  were 
excessive. 

"Therefore,  the  court,  passing  upon  the  motion  for  a 
new  trial,  only  considered  the  two  propositions  argued 
by  counsel  for  defendant.  And  afterward  on,  to  wit, 
the  sixth  day  of  August,  A.  D.  1897,  it  being  of  the 
regular  days  of  said  term  of  said  court,  in  passing  upon 
said  defendant's  motion  for  a  new  trial  of  said  cause, 
the  court  held  that  the  damages  were  excessive,  and 
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that  unless  a  remittitur  was  entered  by  the  plaintiff  of 
$1,250  a  new  trial  would  be  granted.  Thereupon 
counsel  for  the  plaintiff  entered  a  remittitur  of  $1,250 
and  the  court  thereupon  overruled  said  motion  of 
defendant  for  a  new  trial  of  said  cause,  and  entered  up 
judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $1,250  and  costs  of  suit,  to  which  action 
of  the  court  in  overruling  said  motion  of  defendant 
for  a  new  trial  of  said  cause,  and  in  refusing  to  grant 
the  same,  and  entering  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant  for  $1,250  and  costs 
of  suit,  counsel  for  defendant  then  and  there  duly' 
excepted.^' 

Appellant  by  appeal  brings  said  case  to  this  court, 
and  assigns  numerous  errors  on  the  record,  but  by 
reason  of  the  waiver,  by  his  lawyer  in  the  court  below, 
of  the  consideration  of  all  the  errors  that  may  have 
intervened  in  the  trial  of  this  case  in  that  court,  except 
that  the  verdict  was  contrary  to  the  evidence,  and  the 
damages  were  excessive,  as  shown  by  the  bill  of  excep- 
tions in  the  record  herein,  as  above  quoted,  we  are  not 
called  upon  to  consider  only  such  errors  as  were  not 
waived,  and  are  assigned  in  this  court,  and  argued  in 
the  brief  of  counsel  for  appellant;  and  those  are  two; 
the  first  is  that  the  verdict  and  judgment  is  against  the 
evidence,  and  the  second  is,  the  judgment,  as  rendered, 
is  for  an  amount  of  damages  that  are  excessive. 

We  have  carefully  read  all  the  evidence  in  this 
record,  and  after  duly  considering  the  same,  find  there 
was  a  conflict  in  the  evidence,  and  as  we  know  the  jury 
and  the  trial  judge  who  saw  the  witnesses  and  observed 
their  manner  when  testifying,  were  better  enabled  to 
determine. a  right  where  the  truth  lay  than  we  are;  and 
as  they  have  found  for  appellee,  we  will  not  reverse 
their  finding  in  that  regard.  As  to  the  damages  being 
excessive,  when  reduced  to  $1,250,  as  they  were,  by  the 
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action  of  the  trial  court,  we  have  concluded  that  that 
amount  is  not  so  excessive  as  to  justify  us  in  reversing 
this  judgment  on  that  account.  Hence  we  affirm  it. 
Judgment  affirmed. 


W.  0.  Gllnes  y.  Albert  EUars. 

PROMI880RT  NoTES — Bemedies  Against  Joint  Makers. — The  holder  of  a 
joint  and  several  promiasory  note  may  bring  a  anit  thereon  against  both 
of  the  makers  in  justice's  oonrt  (where  a  jnstioe  has  jnrisdiotion),  and  if 
he  obtains  service  upon  one  only,  he  may  take  judgment  against  him  and 
withont  dismissing  his  suit  as  to  the  other  before  the  jnstioe,  may  bring 
another  suit  against  the  maker  not  served  and  recover  in  the  Circait 
Court,  bnt  sneh  holder  can  not  have  more  than  one  satisfaction  of  his 
note. 

Assumpsit^  on  a  promissory  note.  Appeal  from  the  Circait  Court  of 
Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed 
February  9,  1898. 

R.  M.  Peadbo,  attorney  for  appellant. 
Harbaugh  &  Whitakeb,  attorneys  for  appellee. 
Mb.  Pbesiding  Justice  Habeeb  delivebed  the  bPiN- 

lON  OP  THE  COUBT. 

This  was  an  action  of  assumpsit  brought  against 
appellant  on  a  promissory  note  for  $75,  executed  by 
him  and  H.  M.  Landees  on  the  eighth  of  July,  1893, 
and  due  July  22  of  that  year.  To  the  declaration  the 
general  issue  and  the  following  special  plea  were  inter- 
posed. 

And  for  a  further  plea  in  this  behalf,  this  defend- 
ant says  as  to  both  counts  in  declaration  which  are 
for  one  and  same  cause,  that  the  plaintiff  ought  not  to 
'have  his  aforesaid  action  against  him,  because  he  says 
that  a  suit  was  brought  upon  the  note  in  declaration 
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mentioned  before  one  ,  Esq.,  a  justice  of  the 

peace  in  and  for  Coles  County,  Illinois,  on,  to  wit,  the 
fifteenth  day  of  July,  A.  D.  1896,  in  which  the  defend- 
ant herein  and  one  H.  M.  Landees  were  made  defend- 
ants, and  the  plaintiflE  herein  was  plaintifiE,  and  summons 
was  duly  issued  by  said  justice  of  the  peace  in  favor  of 
said  Ellars  and  against  this  defendant  and  said 
Landees,  and  service  was  had  upon  said  Landees  and 
judgment  rendered  against  him  for  the  amount  due 
upon  said  note  at  said  time,  and  said  cause  was  not 
dismissed  as  to  this  defendant  or  other  order  made 
herein  by  said  justice  of  the  peace  aforesaid;  and  this 
defendant  avers  that  the  said  justice  of  the  peace,  upon 
rendering  judgment  upon  said  note,  canceled  said  nute 
and  marked  the  same  **Canceled''  across  its  face,  and 
this  defendant  avers  that  said  justice  of  the  peace,  by 
reason  of  said  suit,  obtained  jurisdiction  over  the 
subject-matter  therein  involved  and  upon  the  note 
belonged  to  and  is  part  of  the  files  in  said  cause  before 
said  justice  of  the  peace  and  not  in  this  court,  and  of 
this  the  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment,  etc. 

A  demurrer  was  sustained  to  this  plea.  The  defend- 
ant, electing  to  stand  by  it,  withdrew  the  general  issue. 
Thereupon  the  court  rendered  judgment  against  the 
defendant  for  $89.50  and  costs. 

It  is  contended  that  as  appellee  elected  to  sue  before 
a  justice  of  the  peace  in  Coles  County  and  obtained 
judgment  against  the  joint  maker  of  the  note,  Landees, 
that  a  new  suit  can  not  be  maintained  againt  appellant, 
and  that  appellee's  only  remedy  is  by  sdre  facias  to 
make  him  a  party  defendant  to  the  judgment  rendered 
against  Landees.  The  contention  is  based  upon  Sec- 
tion 10  of  Chapter  79  of  the  Revised  Statutes,  which  is 
as  follows : 

**If  any  summons  or  capias  is  served  on  any  one  or 
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more,  but  not  on  all  the  defendants,  the  plaintiflE  shall 
be  at  liberty  to  proceed  to  trial  and  judgment  in  the 
same  manner  as  if  all  the  defendants  were  in  court, 
and  judgment  may  be  entered  and  execution  issued 
against  the  defendant  served  with  process.  And  the 
justice  of  the  peace  shall,  on  the  application  of  the 
plaintiff,  issue  another  summons,  in  the  nature  of  a 
scire  facias^  against  the  defendant  or  defendants  not 
served  with  original  process,  as  aforesaid,  to  cause  him 
or  them  to  appear  before  said  justice  of  the  peace,  at 
some  stated  time,  not  less  than  five  nor  more  than 
fifteen  days  from  the  date  of  such  scire  facias  to  show 
cause  why  he  or  they  should  not  be  made  parties  to 
said  judgment.  And  the  justice  of  the  peace  shall,  on 
return  showing  service  of  such  scire  facias^  at  least 
three  days  previous  to  the  time  fixed  for  hearing  the 
same,  proceed  to  hear  and  determine  the  matter  in  the 
same  manner  as  if  such  defendant  or  defendants  had 
been  originally  served  with  process,  and  may  grant 
continuance  as  in  other  cases.'' 

We  can  not  agree  with  that  contention.  If  that  were 
the  law  then,  where  two  joint  makers  of  a  promissory 
note,  residing  in  the  same  county,  are  sued  before  a 
justice  of  the  peace  of  the  county,  but  before  service  is 
had  upon  both  of  them  one  removes  to  another  county 
and  can  never  be  found  to  make  him  a  party  to  the 
judgment  rendered  against  his  co-maker,  he  would 
thereby  escape  all  liability.  Such,  we  can  not  think, 
was  ever  contemplated  by  the  legislature  which  created 
that  statutory  provision.  There  is  nothing  in  the  act, 
of  which  the  quoted  section  is  a  part,  to  indicate  that 
the  payee  of  a  joint  note,  by  taking  judgment  against 
one  of  the  makers  before  a  justice  of  the  peace,  thereby 
loses  all  benefits  given  by  Section  11  of  the  Practice 
Act,  which  reads  as  follows : 

*'When  several  joint  debtors  are  sued  and  any  one  or 
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more  of  them  shall  not  be  served  with  process,  the 
pendency  of  such  suit  or  the  recovery  of  the  judgment 
against  the  parties  served  shall  be  no  bar  to  a  recovery 
on  the  original  cause  of  action  against  such  as  are  not 
served  in  any  suit  which  may  be  brought  against  them 
in  any  other  place  than  the  county  where  the  first  suit 
is  brought.  This  section  shall  not  be  so  construed  as 
to  allow  more  than  one  satisfaction.'' 

It  is  contended  that  this  section  has  no  bearing  upon 
the  question  because  it  is  a  section  of  an  act  passed  by 
the  legislature  to  regulate  practice  in  courts  of  record. 
While  it  is  true  that  the  legislature  has  provided  two 
distinct  modes  of  procedure  for  justices'  courts  and 
courts  of  record,  and  a  party  who  seeks  a  remedy  in 
one  of  the  two  must  be  governed  by  the  provision 
which  have  been  enacted  for  its  regulation,  we  think  it 
entirely  proper  in  seeking  the  legislative  intent  while 
construing  a  section  of  the  justices'  act,  to  gather  light, 
if  possible,  from  parts  of  the  act  regulating  the  prac- 
tice in  courts  of  record.  We  desire  to  call  attention 
to  the  fact,  also,  that  it  expressly  provided  in  Paragraphs 
8  and  9  of  Chapter  98,  Starr  &  Curtis's  Annotated 
Statutes,  that  suit  may  be  maintained  on  joint  and 
several  promissory  notes  against  one  or  more  of  the 
makers  and  separate  judgments  rendered,  although 
there  can  be  but  one  satisfaction.  The  note  sued  on  is 
a  joint  and  several  liability,  and  appellee,  if  he  could 
not  obtain  satisfaction  of  the  judgment  against  Landees, 
had  the  right  to  sue  and  recover  a  separate  judgment 
against  appellant  in  any  county  of  the  State  where  he 
could  be  found.    Judgment  affirmed. 
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T.  W.  Williams  y.  A.  E.  Gooch  and  E.  J.  Bandy. 

Stjbbtib* — Extension  of  the  Time  of  Payment, — The  rule  of  law  which 
relieves  a  surety  on  a  promissory  note  from  liability  where  an  extension 
of  the  time  for  payment  has  been  granted  was  designed  to  protect  a  surety 
ignorant  and  innocent  of  any  purpose  to  extend  his  liability  beyond  the 
fixed  time  of  the  note.  It  was  never  intended  to  relieve  a  surety  who 
induces  the  extension  or  connives  at  it. 

AssmniMSity  on  a  promissory  note.  Error  to  the  Circuit  Ck>urt  of  Mont- 
gomery County;  the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Afiirmed.  Opinion  filed 
February  9,  1898. 

HowETT  &  Jett,  attorneys  for  plaintiff  in  error. 

The  rule  is  well  settled  in  this  State  that  if  a  creditor, 
by  a  valid  and  binding  agreement,  without  the  consent 
of  the  surety,  gives  further  time  for  the  payment  to 
the  principal  debtor,  the  surety  will  be  discharged. 
Davis  V.  The  People,  1  Gillman,  409;  Waters  v.  Simp- 
son, 2  Gillman,  570;  Montague  v.  Mitchell,  28  111.  481; 
Kennedy  v.  Evans,  31  111.  258;  Danforth  v.  Semple, 
73  111.  170;  Myers  v.  Bank,  78  111.  257;  Grossman  v. 
Wohlleben,  90  111.  537;  Price  v.  Dime  Savings  Bank, 
124  111.  317;  Dodgson  v.  Henderson,  113  111.  360; 
Brandt  on  Suretyship,  Sees.  301-307;  Bayliss  on 
Sureties  and  Guarantors,  240. 

Lane  &  Cooper  and  M.  J.  MoMurray,  attorneys  for 
defendant  in  error. 

One  of  the  replications  to  the  special  pleas  charges 
that  after  t\ie  supposed  extension  of  time  alleged  in  the 
pleas,  defendant  Williams  promised  to  pay  the  note, 
etc.  If  the  evidence  sustains  this  charge,  then  although 
the  time  was  extended  without  the  consent  of  Williams 
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(which  we  deny),  if  he  afterward  with  a  tiiowledge  of 
that  fact  agreed  to  pay  the  note,  this  would  bind  him 
for  its  payment.  The  First  National  Bank  of  Mon- 
mouth V.  Whitman  et  al.,  66  111.  331. 

A  release  by  an  extension  of  time  is  waived  where 
the  surety,  with  notice,  afterward  makes  a  partial  pay- 
ment and  promises  to  pay  the  residue.  Hinds  et  al.  v. 
Ingham,  31  111.  400. 

The  verdict  of  a  jury  can  not  be  set  aside  as  against 
the  weight  of  the  evidence,  where  the  evidence  is  con- 
flicting, and  by  a  fair  and  reasonable  intendment  war- 
rants the  finding,  although  the  preponderance  be  the 
other  way.  Lowry  v.  Orr,  1  Gil.  70;  Chicago  &  Alton 
Railroad  Co.  v.  Shannon,  43  111.  338;  McKichan  v. 
McBean,  45  111.  228;  O'Brien  v.  Palmer,  49  111.  72. 

If  any  rule  of  this  court  can  be  so  well  established  as 
to  be  neither  questioned  nor  to  require  the  citation  of 
authorities  to  support  it,  it  is  that  a  verdict  will  not  be 
set  aside  whenever  there  is  a  contrariety  of  evidence, 
and  the  facts  and  circumstances,  by  a  fair  and  reason- 
able intendment,  will  authorize  the  verdict,  notwith- 
standing it  may  appear  to  be  against  the  strength  and 
weight  of  the  testimony.  Illinois  Central  Railroad  Co. 
V.  GiUis,  68  111.  317. 

Mr.  Presiding  Justice  Harker  delivered  the 
opinion  of  the  court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg 
ment  for  $396.50  recovered  against  the  plaintiflE  in 
error  and  one  T.  8.  Rigsby  upon  a  promissory  note 
executed  by  them  to  the  defendants  in  error.      Rigsby 
was  defaulted. 

The  plaintiflE  in  error,  who  was  merely  surety  on  the 
note,  defended  upon  the  ground  that  after  maturity, 
time  of  payment  had  been  extended  without  his  knowl- 
edge or  consent.     Upon  a  trial  of  that  issue,  a  jury 
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being  waived,  the  court  found  for  the  defendants  in 
error.  The  instrument  by  which  the  extension  was 
granted  was  delivered  to  the  wife  or  Rigsby  and  is  as 
follows : 

''This  April  13th,  1895. 

"In  consideration  of  fifteen  dollars,  commission  to 
me  paid  by  T.  8.  Rigsby,  I  hereby  extend  the  time  of 
payment  of  a  certain  note  that  I,  the  undersigned, 
have  on  the  said  T.  S.  Rigsby  for  $400,  with  credit  of 
$200  until  the  first  day  of  June,  1895.  Said  note  being 
the  same  one  signed  by  T.  S.  Williams  as  security. 

*'E.  J.  Bandy.'' 

It  was  procured  pending  a  suit  on  the  note,  which 
was  thereupon  dismissed. 

Plaintiff  in  error  contends  that  he  had  no  knowledge 
of  the  contract  for  extension  until  the  day  after  it  was 
signed.  So  far  as  the  execution  of  this  particular  instru- 
ment is  concerned,  that  contention  is  supported  by  the 
evidence.  It  abundantly  appears,  however,  that  the 
suit  was  dismissed,  and  immediate  steps  to  collect  the 
note  were  abandoned  because  of  his  solicitations. 
Bandy  testified  that  after  bringing  the  suit  plantiS  in 
error  importuned  him  on  three  or  four  different  occa- 
sions to  withdraw  the  suit  because  it  would  injure  his 
business,  and  that  he  signed  the  instrument  and  with- 
drew the  suit  for  that  reason. 

The  rule  of  law  which  relieves  from  liability  a  surety 
on  a  promissory  note  where  an  extension  of  time  for 
payment  has  been  granted,  the  principal  was  designed 
to  protect  a  surety  ignorant  and  innocent  of  any  pur- 
pose to  extend  his  liability  beyond  the  time  fixed  in  the 
note.  It  was  never  intended  to  relieve  from  liability 
a  surety  who  had  induced  the  extension  or  had  con- 
nived at  it ;  and  such  seems  to  have  been  the  attitude 
of  appellant. 

The  judgment  will  therefore  be  afiKrmed. 
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Greenwich  Insurance  Go.  y.  Columbia  Mfg.  Co.^  for  the 
use  of  the  Citizens'  National  Bank. 

1.  INSURAKOB — Assignment  of  Policies. — ^It  is  not  necessary  to  the  ▼&- 
lidity  of  an  assignment  of  a  policy  of  fire  insurance  that  proof  of  the  loss 
has  been  made  and  the  rights  of  the  policy  holder  determined  by  an  ad- 
jastment.    The  loss  by  fire  fixes  the  liability. 

2.  Saics — Bights  of  Assignees  of  Policies. — The  assignment  of  a  policy 
of  insurance  after  a  loss  and  before  the  rights  of  the  policy  holder  have 
been  determined  by  an  adjustment,  is  an  equitable  assignment,  and  by  it 
the  assignee  takes  such  rights  as  entitles  him  to  protection,  both  in  law 
and  equity. 

3.  As%iQmsE^r^— Rights  of  an  Equitable  Assignee, — The  rights  of  an 
equitable  assignee  of  an  insurance  policy,  after  a  loss  has  occurred,  are  su- 
perior to  those  of  a  subsequent  attaching  creditor  of  the  original  holder 
of  the  policy. 

4.  Propositions  of  Law— lft««  he  Applicable  to  the  Issues, — Propo- 
sitions of  law  not  applicable  to  the  issues  raised  by  the  pleadings  are  prop- 
erly refused. 

5.  Garsibbuewt— Garnishee  unth  Notice  of  the  Assignment  of  the  Debt. 
If  a  garnishee  with  notice  of  the  assignment  of  the  debt  garnished  to  a 
third  party  fails  to  bring  it  to  the  attention  of  the  court,  the  judgment  ren- 
dered against  him  will  be  no  bar  to  a  suit  to  recover  the  debt  by  such  third 
person. 

6.  Same — Assignees  and  Garnishees, — The  mere  fact  that  the  assignee  of 
a  debt  knew  of  the  pendency  of  garnishee  proceedings  in  relation  to  it, 
and  might  have  intervened  to  assert  his  right,  does  not  relieve  the  gar- 
nishee of  the  duty  of  setting  up  in  his  answer  the  fact  of  his  having  re- 
ceived information  of  such  assignment. 

7.  Sjlue— Liability  of  Garnishee  Under  Different  Jurisdiction. — Courts 
will  decline  to  adopt  a  construction  of  law  which  will  impose  a  double  lia- 
bility upon  a  garnishee  who,  without  collusion,  fraud  or  negligence,  has 
undertaken  to  fully  discharge  his  duties  under  apparently  conflicting  laws 
of  different  jurisdictions.  If  required  to  pay  his  liability  a  second  time, 
such  hardship  must  result  from  his  own  neglect  of  duty. 

Attaohmenty  and  garnishee  proceedings.  Appeal  from  the  Circuit  Court 
of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  Feb- 
ruary 9,  1898. 
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La  Forgee  &  Lee,  attorneys  for  appellant;  Myeon 
H.  Beach,  of  counsel. 

To  hold  that  the  question  of  jurisdiction  is  deter- 
mined by  the  situs  of  the  debt  which  is  at  the  residence 
of  the  creditor,  is  to  hold  that  a  debt  can  not  be  gar- 
nished at  all  in  foreign  attachments,  since  the  nonresi- 
dence  of  the  principal  defendant  is  the  foundatioji  of 
a  foreign  attachment.  Lancashire  Ins.  Co.  v.  Corbetts, 
165111.  592;  National  Fire  Ins.  Co.  v.  Chambers,  53 
N.  J.  Eq.  468;  32  Atl.  Rep.  633. 

Shinn,  on  page  683  of  his  work  on  attachments  and 
garnishments,  says :  Foreign  corporations  are  subject 
to  the  process  of  garnishment  in  all  cases  in  which  an 
original  action  may  be  commenced  against  them  in  the 
courts  of  this  State  to  recover  the  debt  in  respect  to 
which  the  garnishment  process  is  served.  This  is  in 
harmony  with  the  rule  before  state(J,  that  the  demand 
must  be  one  in  which  an  action  at  law  could  be 
brought  by  the  principal  debtor. 

A  foreign  corporation,  having  agents  and  property  in 
the  State  of  Massachusetts,  and  transacting  business 
therein,  became  subject  to  the  process  of  the  courts  of 
that  State.  Hannibal  &  St.  Jo.  R.  Co.  v.  Crane,  102 
111.  249;  Harvey  v.  R.  R.  Co.,  50  Minn.  405;  s.  c,  52 
N.  W.  Rep.  905;  Mobile  &  O.  R.  R.  Co.  v.  Barnhill, 
91  Tenn.  395;  s.  c,  19  S.  W.  Rep.  21;  Handy  v.  Ins. 
Co.,  37  Ohio  St.  366;  Nichols  v.  Hooper,  61  Vt.  295; 
s.  0.,  17  Atl.  Rep.  734;  Cross  v.  Brown,  33  Atl.  Rep. 
(R.  L)  147;  Mooneyv.  Buford  &  George  Mfg.  Co., 
72  Fed.  Rep.  32. 

When,  by  a  court  having  jurisdiction  of  the  action 
and  of  the  person  of  a  garnishee,  judgment  is  rendered 
against  him,  and  he  has  satisfied  it  in  due  course  of 
law,  such  judgment  is  conclusive  against  parties  and 
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privies  of  all  matters  of  right  and  title  decided  by  the 
court,  and  constitutes  a  complete  defense  to  any  subse- 
quent action  by  the  defendant  against  the  garnishee 
for  the  amount  which  the  latter  was  compelled  to  pay. 

Drake  on  Attachment,  Par.  706. 

There  can  be  no  doubt  that  where  apart  or  the  whole 
of  the  debt  of  the  garnishee  to  the  defendant  has  been 
paid  under  judgment  against  him  such  payment  is  as 
effectual  a  bar,  either  ^ro  tanto  or  complete,  to  a  sub- 
sequent action  by  the  defendant  upon  that  debt  as  if 
the  payment  had  been  made  to  the  defendant  himself. 
Ibid,  710. 

It  has  been  very  well  settled  in  this  commonwealth 
that  a  judgment  against  a  garnishee  in  another  State 
where  the  court  has  jurisdiction  of  the  person  and  of 
the  subject-matter  will  protect  one  here  who  has  been 
obliged  to  pay,  or  who  is  compellable  to  pay  in  pur- 
suance of  such  judgment,  although  it  be  a  debt  due  on 
a  promissory  note  or  other  negotiable  security,  although 
no  such  judgment  would  have  been  rendered  against 
the  garnishee  or  trustee  under  our  laws,  and  although 
such  law  appears  to  us  a  little  unreasonable. 

He  who  pays  under  the  judgment  of  a  tribunal  hav- 
ing legal  jurisdiction  to  decide,  and  adequate  power 
over,the  person  or  property  to  compel  obedience  to  its 
decisions,  has  an  indisputable  claim  to  protection. 

Meriam  v.  Rundlett,  13  Pick.  511. 

See,  also.  Holmes  v.  Remsen,  4  John.  Ch.  Bep.  460. 

Mills  Brothebs,  attorneys  for  appellee. 

Contended  that  an  assignment,  either  legal  or  equi- 
table, was  all  that  was  necessary,  and  it  made  no  differ- 
ence whether  such  assignment  was  made  before  or  after 
the  proof  of  loss  was  made.  The  loss  fixed  the  liability ; 
the  assignment  was  not  of  the  policy,  but  of  the  claim 
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or  debt  arising  under  it.  The  law  is  universal  that 
such  a  claim  can  be  assigned,  and  that  the  rights  of 
the  assignee  will  be  protected  both  at  law  and  in  equity. 
The  law  is  well  settled  that  the  rights  of  an  equitable 
assignee  is  superior  to  that  of  a  subsequent  attaching 
creditor.  In  equity,  all  contracts  and  agreements  may 
be  assigned  and  will  be  protected,  and  the  interest  of 
the  assignee  will  constitute  a  defense  to  a  proceeding 
by  garnishment.  Carr  v.  Waugh,  28  111.  418;  Morris 
V.  Cheney,  51  111.  451;  Dressor  v.  McCord,  96  111.  389; 
Bibend  v.  Liverpool  Ins.  Co.,  30  Cal.  78;  Washington 
Fire  Ins.  Co.  v.  Kelly,  32  Md.  457;  1  Phill.  on  Ins., 
Sec.  108;  May  on  Ins.  386;  Brichta  v.  N.  Y.  Lafay- 
ette Ins.  Co.,  2  Hall,  372;  Mellen  v.  Hamilton  Ins.  Co., 
17N.  Y.  609;  Courtney  v.  N.  Y.  City  Ins.  Co.,  28 
Barb.  116;  Phillips  v.  Merimack  Ins.  Co.,  10  Cush. 
350;  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St. 
289. 

A  valid  assignment  by  the  defendant,  which  trans- 
fers either  the  legal  or  equitable  title  to  the  assignee,  is 
sufficient  to  discharge  the  garnishee  from  all  liability. 
Dressor  v.  McCord,  96  111.  389;  Wakefield  v.  Martip, 
3  Mass.  558;  Drake  on  Attachment,  Sees.  522-526,  527- 
602,  603,  604;  Foster  v.  Sinkler  &  Thompson,  4  Mass. 
450;  Carroll  v.  Boston  Marine  Ins.  Co.,  8  Mass.  515; 
Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick.  76;  Brichta 
V.  Lafayette  Ins.  Co.,  2  Hall,  372. 

If  the  garnishee,  with  notice  of  an  assignment  or 
interest  of  a  third  person  in  the  property  or  debt  gar- 
nished, fails  to  bring  it  to  the  notice  of  the  court,  the 
judgment  rendered  against  him  will  be  no  bar  to  a  suit 
by  such  third  person.  Tabor  v.  Van  Vranken,  39 
Mich.  793;  Noble  v.  Thompson  Oil  Co.,  79  Pa.  St. 
354;  8  Am.  and  Eng.  Ency.  of  Law,  1183,  and  cases 
cited;  Drake  on  Attachment,  Sees.  607,  608,  and  cases 
cited. 
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The  obligation  of  the  garnishee  to  state  in  his  answer 
the  fact  of  his  having  received  information  of  the  as- 
signment of  the  debt,  is  not  dispensed  with  by  the  fact 
that  the  assignee  knew  of  the  assignment  and  might 
have  intervened  to  assert  his  right  to  the  money.  Drake 
on  Attachment,  607a. 

Mr.  Presiding  Justice  Harker  delivered  the 
OPINION  OP  the  Court. 

This  is  an  action  in  assumpsit  brought  on  the 
twenty-first  day  of  May,  1896,  in  the  Circuit  Court  of 
Macon  County,  by  the  Columbia  Manufacturing  Com- 
pany, of  Decatur,  Illinois,  for  the  use  of  the  Citizens' 
National  Bank,  against  the  Greenwich  Insurance 
Company  of  New  York,  upon  a  policy  of  insurance  for 
the  recovery  of  damages  occasioned  by  fire  to  property 
located  at  Decatur,  and  covered  by  the  policy. 

A  special  plea  was  filed,  setting  up  that  on  the 
second  of  December,  1895,  a  suit  in  attachment  was 
commenced  by  James  M.  Morrison  against  the  Colum- 
bia Manufacturing  Company  in  the  Superior  Court  of 
Suffolk  County,  Massachusetts,  in  which  the  defendant 
Insurance  Company  was  summoned  as  garnishee  to 
answer  whether  it  was  indebted  to  the  Columbia 
Manufacturing  Company,  that  it  answered  on  the 
sixth  of  January,  1896,  that  the  Columbia  Manu- 
facturing Company  had  made  a  claim  upon  it,  which 
claim  had  not  been  adjusted;  that  afterward,  on  the 
fifteenth  of  July,  1896,  it  further  answered  that 
the  claim  had  been  adjusted  at  $1,500  and  had  not 
been  paid;  that  on  the  twenty-sixth  of  December,  1896, 
service  by  publication  having  been  had  upon  the 
Columbia  Manufacturing  Company,  judgment  was 
rendered  against  it  for  $3,013.26  in  favor  of  Morrison, 
and  execution  ordered  against  the  defendant  Insurance 
Company  for  the  amount  due  from  it  to  the  Manu- 
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facturiDg  Company;  that  on  the  twelfth  of  Feb- 
ruary, 1897,  the  entire  $1,500  was  paid  on  execution 
issued  against  it  as  garnishee  and  that  thereby  the 
obligation  and  liability  on  the  policy  of  insurance  had 
been  discharged. 

The  plaintiff  by  way  of  replication  alleged  that  on 
the  twenty-third  day  of  November,  1895,  the  plaintiff 
assigned  its  claim  against  the  defendant  Insurance 
Company  to  the  Citizens'  National  Bank  of  Decatur, 
Illinois,  to  secure  a  large  indebtedness  then  due  and 
owing  from  the  said  plaintiff  herein  to  the  said  bank ; 
and  that  on  the  fifth  day  of  December,  1895,  prior  to 
the  making  of  the  answer  of  the  Greenwich  Insurance 
Company  to  the  interrogatories  filed  in  the  attachment 
proceedings  in  the  Superior  Court  of  Massachusetts, 
the  defendant  insurance  company  received  written 
notice  that  the  said  claim  had  been  assigned  as  afore- 
said, and  was  thereby  warned  to  pay  said  moneys  to  no 

m 

other  person  than  the  said  bank ;  and  that  at  the  time 
of  making  the  answers  as  aforesaid,  the  defendant  insur- 
ance company  well  knew  that  the  moneys  arising  under 
said  policy  were  due  and  owing  to  the  Citizens' 
National  Bank,  whereupon  it  became  and  was  the  duty 
of  the  defendant  insurance  company  to  interpose  in 
said  proceedings  as  a  defense  thereto  the  said  assign- 
ment, which  the  defendant  failed  to  do. 

To  this  replication  defendant  demurred  generally, 
which  demurrer  was  overruled,  and  the  defendant  was 
I)ermitted  to  rejoin  double. 

In  the  first  rejoinder  the  defendant  alleged  that  on 
the  twenty-third  day  of  November,  1895,  when  the  said 
assignment  was  alleged  to  have  been  made,  the  amount 
of  the  indebtedness  of  the  defendant  insurance  com- 
pany to  the  Columbia  Manufacturing  Company  had  not 
been  ascertained  and  was  unknown,  and  the  liability 
of  this  defendant  was  contingent  upon  the  performance 
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of  the  conditions  of  the  policy,  and  there  was  therefore 
no  assignment.  In  its  second  rejoinder  defendant  al- 
leged that  the  claim  of  the  Columbia  Manufacturing 
Company  against  the  defendant  had  not  been  assigned 
by  the  manufacturing  company. 

The  court  sustained  a  demurrer  to  the  first  rejoinder. 
Upon  the  second,  issue  was  joined  and  a  trial  had  by 
the  court  without  a  jury. 

The  evidence  showed  the  execution  of  the  policy  of 
insurance  for  $1,500,  the  destruction  of  the  property 
by  fire  on  the  fourth  of  November,  1895,  the  execution 
of  a  written  instrument  of  assignment  of  all  moneys 
due  and  owing  under  the  policy  as  security  for  an  in- 
debtedness due  the  bank  on  the  twenty-third  of  No- 
vember, that  there  was  an  indebtedness  at  the  time  ex- 
ceeding the  amount  of  the  policy,  that  proofs  of  loss 
were  not  furnished  the  insurance  company  until  after 
that  date,  that  the  insurance  company  was  served  with 
garnishee  summons  in  the  attachment  suit  as  stated 
in  the  special  plea  and  judgment  rendered  against  it 
and  paid  as  alleged,  that  on  the  fifth  of  December,  1895, 
I.  F.  Mills,  representing  the  Citizens'  National  Bank 
of  Decatur,  called  upon  the  president  of  the  defend- 
ant insurance  company  and  demanded  payment  of  the 
amount  of  the  policy,  which  paymient  was  refused  be- 
cause of  the  garnishee  proceedings  pending,  and  that 
thereupon  a  written  notice  of  the  assignment  from  the 
Manufacturing  Company  to  the  bank  was  served  upon 
the  president  of  the  insurance  company  by  Mills  in 
which  the  insurance  company,  was  warned  not  to  pay 
the  insurance  money  due  on  the  policy  to  any  other 
person  than  the  bank. 

The  Circuit  Court  rendered  a  judgment  against  the 
insurance  company  for  $1,593.75  and  costs. 

It  is  contended  by  appellant  that  the  payment  of  the 
garnishee  judgment  rendered  against  it  in  the  Superior 
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Court  of  Suffolk  County,  Massachusetts,  under  com- 
pulsion of  execution  is  a  performance  of  its  obligation 
to  the  Columbia  Manufacturing  Company  and  a  dis- 
charge of  its  liabilities  under  the  policy. 

Appellant  would  have  been  in  better  position  to  urge 
that  contention  had  it  stood  by  its  demurrer  to  appel- 
lee's replication. 

Instead,  however,  it  obtained  leave  to  rejoin  double 
and  under  that  leave  filed  two  rejoinders.  To  the  re- 
joinder that  when  the  assignment  of  the  claim  under 
the  policy  was  made  to  the  Citizens'  National  Bank,  the 
amount  of  the  loss  had  not  been  ascertained,  the  court 
sustained  a  demurrer.  To  the  rejoinder  that  the  claim 
had  not  been  assigned  to  the  bank,  a  similiter  was  filed. 
Only  two  issues,  therefore,  were  presented  by  the 
pleadings;  one  of  law,  as  to  whether  the  first  rejoinder 
was  a  sufficient  answer  to  the  replication ;  the  other  of 
fact  as  to  whether  the  replication  was  true. 

It  was  not  necessary  to  the  validity  of  the  assign- 
ment that  proof  of  loss  had  before  then  been  made  and 
the  rights  of  the  policy  holder  determined  by  adjust- 
ment.    The  loss  by  fire  fixed  the  liability. 

The  assignment  was  an  equitable  assignment  of  the 
manufacturing  company's  claim,  and  by  it  the  assignee 
took  such  rights  as  entitled  it  to  protection  both  in  law 
and  equity.  The  rights  of  an  equitable  assignee  are  su- 
perior to  those  of  a  subsequent  attaching  creditor. 
Hodsonv.  McConnel,  12111.  170;  Carr  v.  Waugh,  28 
111.  418;  Morris  v.  Cheney,  51  111.  451;  Dressor  v.  Mc- 
Cord,  96  111.  389. 

The  demurrer  to  the  first  rejoinder  was  properly  sus- 
tained. 

Under  the  issue  raised  by  the  second  rejoinder  to 
the  replication,  no  other  finding  could  have  been  made 
than  that  the  assignment  was  made  in  manner  as  al- 
leged. 
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Complaint  is  made  of  the  ruling  of  the  court  in 
refusing  to  hold  as  the  law  two  propositions  tendered : 
First,  that  it  was  the  duty  of  the  Citizens'  National 
Bank,  on  receiving  notice  of  the  attachment  proceed- 
ings in  Massachusetts  against  the  insurance  company, 
to  set  up  its  claim  in  the  court  there;  second,  that  the 
judgment  rendered  against  the  insurance  company  as 
garnishee  in  the  payment  of  it  was  a  full  and  complete 
bar  to  this  suit.  Looking  solely  to  the  issues  raised  by 
the  pleadings,  we  must  say  that  those  ptopositions  were 
properly  refused  for  the  reason  that  they  were  not 
applicable,  and  we  could  very  well  dismiss  that  conten- 
tion without  further  comment.  But  as  counsel  for  ap- 
pellant have  filed  an  elaborate  argument  in  support  of 
the  contention  that  it  was  the  duty  of  the  bank  to 
interplead  in  the  Massachusetts  court,  and  having 
failed  to  do  so,  the  payment  of  the  garnishee's  judg- 
ment by  the  insurance  company  was  a  complete  satis- 
faction and  discharge  of  all  liability  under  the  policy, 
we  are  ready  to  express  our  views  upon  the  law  of 
the  proposition. 

If  a  garnishee,  with  notice  of  an  assignment  to  a 
third  party  of  the  debt  garnisheed,  fails  tp  bring  it  to 
the  attention  of  the  court,  the  judgment  rendered 
against  him  will  be  no  bar  to  a  suit  by  such  third  per- 
son. Drake  on  Attachments,  Sees.  607,  608;  8  Am, 
and  Eng.  Ency.  of  Law,  1183,  and  cases  therein  cited. 

The  authorities  are  abundant  in  support  of  that 
holding.  Nor  will  the  mere  fact  that  the  assignee 
knew  of  the  pendency  of  the  garnishee  proceedings 
and  might  have  intervened  to  assert  his  right,  relieve 
the  garnishee  of  the  duty  to  set  up  in  his  answer  the 
fact  of  his  having  received  information  of  the  assign- 
ment. 

Lancanshire  Ins.  Co.  v.  Corbetts,  165  111.  592,  is  not 
an  authority   against  that    view.     In    that  case  our 
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Supreme  Court  holds  that  where  a  debtor  is  garnisheed 
for  the  same  debt  by  different  parties  in  courts  of  con- 
current jurisdiction  in  different  States,  the  recovery 
and  payment  of  judgment  in  one  State  will  bar  a 
recovery  against  him  in  the  other  State,  if  he  has  acted 
without  collusion,  fraud  or  negligence.  In  other 
words,  it  declined  to  adopt  a  *' construction  of  the  law 
which  will  impose  a  double  liability  upon  a  garnishee, 
who,  without  collusion,  fraud  or  negligence,  has  under- 
taken to  fully  discharge  its  duties  under  apparently 
conflicting  laws  of  different  jurisdictions. '^  But  in  the 
case  at  bar  there  was  negligence  on  the  part  of  the 
insurance  company;  that  of  failing  to  set  up  in  its 
answer  that  it  had  received  information  of  the  assign- 
ment of  the  debt  and  that  demand  had  already  been 
made  for  paj'^ment  by  the  assignee.  If  it  is  required 
by  this  suit  to  pay  the  liability  a  second  time,  that 
hardship  results  from  its  own  neglect  of  duty.  Judg- 
ment affirmed. 


John  W.  Robinson  t.  A.  M.  Webb. 

1.  Farh  Labor — Work  on  Sunday. — Where  a  party  hires  to  work  for  a 
farmer  at  a  stipulated  rate  per  month,  knowing  that  certain  work  will  be 
required  of  him  on  Sunday,  the  law  will  not  imply  a  promise  to  pay  addi- 
tional wages  for  such  work,  and  before  he  can  recover  for  the  same  he 
must  show  a  special  agreement  on  the  part  of  his  employer  to  pay  extra 
therefor. 

2.  Vkrdiots — Misconception  of  the  Evidence. — A  verdict,  which  is  the 
result  of  a  misconception  of  the  evidence  by  the  jury  or  of  prejudice 
against  the  defendant,  should  not  be  permitted  to  stand. 

3.  Settlements — Presumptions  Arising  From. — ^When  parties  have  a 
settlement  of  their  accounts  and  a  check  for  the  amount  found  due  from 
one  to  the  other  which  recites  thAt  it  in  full  is  accepted  and  afterward 
paid,  the  presumption  of  fact  is  strong  that  all  items  properly  chargeable 
at  the  time  are  embraced  in  the  settlement. 

Assumpsit^  for  labor  and  services.  Appeal  from  the  Circuit  Court  of 
Logan  County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1897.  Reversed.  Opinion  filed 
February  9,  1898. 
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King  &  Miller,  attorneys  for  appellant. 

E.  C.  Moos  and  S.  L.  Wallace,  attorneys  for  ap- 
pellee. 

Mb.   Pbesiding  Justioe   Habeeb   delivebed   the 

OPINION  OF  the  CoUBT. 

On  the  sixth  of  March,  1893,  appellee  began  working 
as  a  farm  hand  for  appellant  at  $20  per  month  and 
continued  to  work  for  him  at  that  rate  for  four  years, 
when  his  wages  were  changed  to  $18  per  month  and 
so  continued  until  the  employment  terminated  on  the 
twentieth  of  May,  1897.  Appellant  is  an  extensive  stock 
farmer  in  Logan  County,  and  during  the  course  of  the 
employment  appellee  performed  some  work  on  Sundays, 
such  as  milking  cows  and  feeding  stock.  An  account 
was  kept  during  the  entire  time  by  appellant  and  fre- 
quent settlements  were  made  by  it.  On  the  twentieth 
of  May,  1897,  at  the  time  the  employment  terminated, 
a  final  settlement  was  had  between  the  parties,  and  ap- 
pellee accepted  a  bank  check  for  $24.35,  which  recited 
that  it  was  in  full  payment  for  work  to  date.  It  has 
never  been  claimed  by  appellee  that  he  has  not  been  fully 
paid  for  the  stipulated  monthly  wages  of  $20  and  $18 
per  month.  This  suit  was  brought  to  recover  for 
work  done  on  Sundays,  however,  and  in  the  Circuit 
Court  a  judgment  was  rendered  in  his  favor  for  $52.50. 

Where  a  man  enters  the  employment  of  a  farmer  as 
a  farm  hand  at  a  stipulated  rate  per  month,  knowing 
that  work  in  the  nature  of  **choring'^  will  be  require 
of  him  on  Sundays,  the  law  will  not  imply  a  promise  to 
pay  additional  wages  for  such  work.  The  agreement 
to  labor  by  the  month  for  a  certain  compensation  in- 
cludes such  work,  and  before  a  recovery  could  be  had 
for  it,  it  would  devolve  upon  the  plaintiflE  to  show  that 
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there  was  a  special  agreement  on  the  part  of  the  em- 
ployer to  pay  extra  therefor.  Lowe  v.  Marlow,  4  Brad- 
well,  420. 

In  this  case  appellee  swears  that  appellant  made  a 
special  promise  to  pay  for  work  done  on  Sundays  over 
and  above  the  stipulated  monthly  wages.  He  is  con- 
tradicted by  appellant,  and  several  witnesses,  some  of 
whom  worked  with  him,  testified  that  appellee  told 
them  he  was  to  receive  nothing  extra  for  Sunday  work. 
The  testimony  of  appellee  is  unreasonable  and  un- 
worthy of  belief.  If  there  was  such  an  agreement  as 
he  contends  for,  it  is  not  reasonable  to  believe  that  in 
the  frequent  settlements  had  during  the  course  of  the 
four  years'  employment  he  would  not  have  insisted  upon 
compensation  for  Sunday  work  being  included.  Nor 
can  we  think  that  he  would  have  accepted  a  check  for 
$24.35  when  the  employment  terminated,  which  recited 
that  it  was  in  full  for  all  work,  if  at  that  time  appellant 
owed  him  for  what  he  had  done  on  Sundays.  Where 
parties  have  a  settlement  of  their  accounts  and  a  check 
for  the  amount  found  due  from  one  to  the  other,  which 
recites  that  it  is  in  full,  is  accepted  and  afterward  paid, 
the  presumption  of  fact  is  strong  that  all  items  properly 
chargeable  at  the  time  are  embraced  in  the  settlement. 

We  are  forced  to  say  that  the  jury  in  this  case  either 
misconceived  the  evidence  or  were  actuated  by  prej- 
udice. The  facts  are  so  clearly  against  appellee  that 
a  judgment  in  his  favor  for  any  amount  should  not  be 
permitted  to  stand.  The  one  rendered  will  be  reversed, 
but  the  case  will  not  be  remanded.  Judgment  reversed. 
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City  of  Mt.  Sterling  t.  Nellie  Grnmmy. 

1.  Negugenoe — Traveling  Upon  Defective  SidetoaUes — Ordinary  Care, — 
Traveling  npon  a  sidewalk  by  one  having  knowledge  of  dangerous  defects 
therein  does  not  neoessarily  constitate  negligence,  nor  does  the  mere  fact 
that  a  party  who  sues  for  an  injury  might  have  taken  a  safer  route, 
charge  him  with  a  want  of  ordinary  care.  ' 

2.  SuyBWALKS-^Evidence  of  Condition  in  the  Vteinity  of  Accidents,— In 
an  action  for  personal  injuries  resulting  from  a  defective  sidewalk  it  is  per- 
missible to  show  the  bad  condition  of  the  walk  in  the  immediate  vicinity 
of  the  accident,  but  not  at  a  place  remote  from  where  the  injury  was 
received. 

3.  Contributory  Negugbnoe— ^  Question  of  Fact, — The  question  as 
to  whether  a  party  suing  for  a  personal  injury  resulting  from  the  negli- 
gence of  the  defendant  has  been  himself  guilty  of  contributory  negligence, 
is  one  of  fact  for  the  determination  of  the  jury. 

4.  Personal  Injuries— Care  Required  as  to  Medical  Treatment, — A 
person  suffering  from  an  injury  occasioned  by  the  negligence  of  anothei 
is  required  in  the  treatment  of  such  injury  to  do  only  what  common  pru- 
dence dictates. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Brown  County;  the  Hon.  Harrt  Higbee,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1897.  Affirmed.  Opinion 
filed  Febraary  9,  1898. 

E.  A.  Peery,  attorney  for  appellant. 

The  degree  of  care  which  the  law  requires  is  ordinary 
care  under  all  the  circumstances  of  the  case.  Knowl- 
edge of  the  condition  of  the  walk  is  one  of  the  circum- 
stances to  be  considered  in  determining  whether  the 
plaintiflE  exercised  ordinary  care.  City  of  Bloomington 
V.  Chamberlain,  104  111.  268. 

One  who  knows  that  a  condition  exists  can  not  right- 
fully act  upon  the  assumption  that  it  does  not  exist. 
A  person  has  no  right,  as  a  matter  of  law,  to  presume 
a  condition  of  things  against  his  own  knowledge  of  a 
different  condition.  City  of  Q-alesburg  v.  Hall,  45  HI. 
App.  293. 
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When  traveler  knows  that  the  way  is  out  of  repair 
he  is  not  justified  in  assuming  that  it  is  safe;  he  can 
then  assume  the  way  to  be  only  what  he  knows  it  is — 
if  unsafe,  then  unsafe.  Sumner  v.  Scaggs,  52  111.  App. 
551. 

A  person  claiming  damages  for  an  injury  caused  by 
the  negligence  of  another  must,  after  the  injury  is 
received,  act  as  a  prudent  man  would  under  the  circum- 
stances, and  use  due  diligence  to  know  whether  medical 
aid  is  required,  and  to  have  himself  cured.  He  has  no 
right  to  act  recklessly  in  this  regard,  and  then  charge 
the  defendant  for  the  effect  of  such  conduct.  T.  W. 
&  W.  R'y  Co.  V.  Eddy,  72  111.  138. 

W.  L.  &  R.  E.  Vanbeventer,  attorneys  for  appellee. 

It  is  proper  for  the  plaintiff  to  show  the  condition  of 
the  walk  at  other  points  near  by  the  place  of  the  injury. 
City  of  Shelbyville  v.  Brant,  61  111.  App.  154. 

In  Clayton  v.  Brooks,  31  111.  App.  62,  the  Appellate 
Court  say  '4t  was  not  error  to  permit  a  full  description 
of  the  walk.'' 

It  is  not  per  se  negligence  to  walk  over  a  walk  known 
to  be  out  of  repair.  Village  of  Clayton  v.  Brooks,  31 
111.  App.  65. 

One  may  go  upon  a  sidewalk  known  to  be  out  of 
repair  and  dangerous,  and  yet  if  injured,  may  have  a 
right  of  recovery  if  ordinary  and  reasonable  care  is 
used.  City  of  Joliet  v.  Maria  Conway,  17  111.  App. 
577;  Ellis  v.  City  of  Peru,  23  111.  App.  35;  Village  of 
Coffeen  v.  Lang,  67  111.  App.  359. 

Mb.  Presiding  Justice  Harker  delivered  the  opin- 
ion OF  THE  Court. 

This  is  an  appeal  from  a  judgment  for  $500,  re- 
covered by  appellee  against   appellant  for  damages 
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sustained  by  her  in  stepping  into  a  hole  in  one  of 
appellant's  sidewalks. 

The  evidence  shows  that  appellee,  while  passing  along 
the  east  side  of  Coal  street  in  Mt.  Sterling,  between 
seven  and  eight  o'clock  on  the  evening  of  twenty- 
eighth  of  Jnly,  1896,  stepped  into  a  hole  in  the  side- 
walk where  a  board  had  been  removed  and  thereby 
sustained  a  severe  injury  to  her  left  ankle  and  foot. 
The  sidewalk  at  and  in  the  neighborhood  of  where  she 
met  her  accident  had  for  months  been  in  a  very  bad 
state  of  repair  and  the  city  authorities  had  for  some 
time  been  advised  of  its  dangerous  character.  The  evi- 
dence abundantly  shows  that  the  city  was  guilty  of 
a  high  degree  of  negligence. 

Upon  the  trial  the  court,  over  the  objection  of  appel- 
lant, permitted  appellee  to  show  the  bad  condition  of 
the  sidewalk  in  the  immediate  vicinity  of  the  accident 
— for  about  one  hundred  feet.  This,  it  is  urged,  was 
error.  We  think  not.  While  it  would  not  be  per- 
missible to  show  its  condition  at  a  place  remote  from 
where  the  injury  was  received,  for  instance  upon  an- 
other block,  if  the  bad  condition  continued  from  the 
point  where  appellee  stepped  into  the  hole,  for  one 
hundred  feet  or  more  in  the  block  there  would  be  no 
error  in  hearing  proof  of  it. 

It  is  contended  that  appellee  was  not  in  a  position  to 
recover  because  she  knew  of  the  bad  condition  of  the 
walk  where  she  was  injured  and  could  have  avoided  it 
by  taking  the  other  side  of  the  street.  In  other  words, 
that  she  was  guilty  of  contributory  negligence.  Several 
cases  are  cited  in  support  of  the  contention  that  where 
there  are  sidewalks  on  both  sides  of  a  street,  one  in  bad 
repair  and  the  other  in  good  repair,  it  is  the  duty  of  a 
foot  passenger  to  take  the  one  in  good  repair,  and  that 
if  he  takes  the  other  and  is  injured  thereby  he  is  guilty 
of  such  contributory  negligence  as  will  preclude  a  re- 
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covery.  We  can  see  a  propriety  in  applying  the  rule 
of  contributory  negligence  in  such  a  case  where  the 
dangerous  condition  of  the  walk  is  due  to  a  sudden 
accident  or  calamity,  like  a  fire  or  tornado,  but  can  not 
see  it  in  a  case  where  the  dangerous  condition  is  due  to 
age  and  decay  of  a  walk  which  is  in  constant  use.  In 
the  strongest  case  cited  by  appellant,  City  of  Centralia 
V.  Krouse;  64  111.  19,  it  appears  that  the  condition  of 
the  walk  where  Krouse  received  his  injury  was  occa- 
sioned by  a  disastrous  fire  which  had  swept  over  Cen- 
tralia but  a  few  days  before,  and  that  the  sidewalk  at 
the  place  in  question  was  covered  with  snow  and  ice 
and  so  full  of  dangerous  holes  and  pitfalls  as  to  make 
it  extremely  hazardous  to  attempt  to  travel  it.  In  this 
case  the  walk  had  become  in  bad  repair  from  decay 
and  failure  of  the  city  authorities  to  perform  a  duty 
which  the  law  required  of  them.  It  had  been  in  that 
condition  for  more  than  a  year  and  was  in  constant 
use.  It  was  the  most  "Convenient  and  direct  route  from 
the  house  at  which  appellee  was  stopping  to  the  busi- 
ness part  of  town.  But  the  question  of  contributory 
negligence  was  for  the  jury.  Traveling  upon  a  side- 
walk by  one  having  knowledge  of  dangerous  defects 
therein,  does  not  necessarily  constitute  negligence. 
Nor  does  the  mere  fact  that  a  party  who  sues  for  an 
injury  might  have  taken  a  safer  route  charge  him  with 
want  of  ordinary  care.  Merrill  on  City  Negligence, 
139;  Beach  on  Contributory  Negligence,  39;  City  of 
Aurora  v.  Hillman,  90  111.  61 ;  Village  of  Clayton  v. 
Brooks,  150  111.  97. 

It  is  claimed  that  appellee  did  not  exercise  proper 
care  in  her  treatment  of  the  injured  limb.  After  receiv- 
ing the  injury  she  continued  on  her  course  with  a  com- 
panion to  town.  Supposing  that  it  was  merely  a 
sprain,  she  did  nothing  more  than  apply  ordinary  lini- 
ments about  two  weeks.    Finding  no  improvement,  she 
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consulted  a  physician,  under  whose  advice  she  went  to 
Quincy,  where  she  entered  a  hospital  for.  treatment. 
We  see  nothing  in  her  treatment  of  the  injured  limb 
different  from  what  common  prudence  would  dictate 
under  like  circumstances.  And  if  she  did  not  treat  it 
prudently,  that  fact  could  operate  against  her  only  as 
•  affecting  the  matter  of  damages. 

Were  the  damages  excessive!  If  the  injury  is  a 
permanent  one,  the  damages  are  very  small.  Upon 
that  point  the  medical  experts  who  testified  differ. 
We  think  the  proof  was  sufficient  to  justify  a  conclu- 
sion that  the  injury  is  permanent. 

There  was  no  serious  error  committed  by  the  court 
in  passing  upon  instructions.     Judgment  affirmed. 


Henry  T.  Mudd  y.  Lucia  Bates^  Adm'r. 

1.  Partnership — What  is,  Agreement — An  agreement  between  B.  and 
M.  that  M.,  in  addition  to  twenty-five  head  of  cattle  already  famished, 
should  furnish  $1,200,  to  be  invested  by  B.  in  mares,  and  snoh  farther  sum 
as  M.  might  advance ;  that  B.  shoald  have  the  care  of  sach  stock  and  the 
product  thereof  for  five  years.  All  losses  to  be  borne  equally  and  all  pro- 
ceeds, after  paying  M.  the  money  advanced,  to  be  shared  equally,  consti- 
tutes a  partnership. 

2.  Same — Settlement  of  Differences  in  Chancery, — A  conrt  of  chancery 
is  the  only  judicial  forum  that  can  take  jurisdiction  of  the  differences  be- 
tween partners  for  the  purposes  of  settlement. 

BIU9  to  settle  a  partnership.  Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1897.    Reversed  and  remanded.     Opinion  filed  | 

February  9,  1898. 

The  agreement  referred  to  in  the  opinion  of  the  court  : 

This  agreement  or  contract  made  and  entered  into 
between  Henry  T.  Mudd  of  the  first  part,  and  Daniel  C. 
Bates  of  the  second  part,  both  of  the  county  of  Pike 
and  State  of  Illinois.  Witnesseth,  that  whereas,  the 
said  Henry  T.  Mudd  has  paid  for  and  delivered  to  said  i 
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Daniel  C.  Bates  twenty-five  head  of  cattle  ^all  fine  young 
heifers)  at  a  cost  of  and  of  the  value  of  five  hundred  and 
twelve  dollars  and  has  agreed  to  furnish  the  sum  of 
twelve  hundred  dollars  to  be  invested  to  best  advan- 
tage by  said  Bates  in  the  purchase  of  mares  in  Texas, 
or  the  adjacent  territory  and  removing  the  same  to  Pike 
County,  Illinois. 

Now,  therefore,  in  consideration  of  the  foregoing 
the  said  Daniel  C.  Bates  covenants  and  agrees  with 
said  Henry  T.  Mudd  that  he  will  faithfully  and  dili- 
gently endeavor  to  invest  said  sum  of  money  to  the 
best  possible  advantage  in  said  mares  as  he  shall  think 
best  adjusted  to  the  purpose  designed  by  the  contract, 
that  is,  the  growth  and  increase  of  such  investment. 

Said  Bates  further  covenants  and  agrees  that  he  will 
keep  said  cattle  and  mares  which  shall  be  purchased  in 
pursuance  of  this  contract,  and  any  additional  cattle, 
mares  or  hor.ses  which  said  Mudd  may  at  any  time 
during  the  continuation  of  this  agreement  furnish  to 
him  the  money  to  purchase,  for  and  during  the  term 
of  five  years  from  the  first  day  of  April  next,  unless  it 
may  be  deemed  best  by  him  to  sell  portions  of  the 
same,  or  their  increase,  from  time  to  time  during  said 
term,  in  which  case  the  proceeds  of  such  sale  shall  be 
equally  divided  between  the  parties  hereto,  or  shall  be 
paid  to  said  Mudd  on  account  of  advances  as  made  as 
aforesaid,  or  shall  be  invested  in  other  stock,  whichever 
may  be  deemed  best. 

The  said  Bates  further  covenants  and  agrees  that  he 
will,  during  said  term,  faithfully  endeavor  to  promote 
the  growth,  increase  and  value  of  the  stock  in  his  care, 
attention  and  food.  It  is  understood  and  agreed  be- 
tween the  parties  hereto  that  any  loss  resulting  from 
this  business,  whether  by  disease,  accident  or  casualty, 
or  from  decline  in  the  market  value  of  such  stock,  shall 
be  borne  and  paid  equally  by  said  parties,  share  alike, 
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and  that  all  profits  arising  from  growth,  increase  or  ap- 
preciation in  value,  or  from  operations  by  reinvesting 
any  moneys  realized  from  sales  of  stock,  shall  be 
equally  divided  between  said  parties,  or  their  legal 
representatives. 

At  the  expiration  of  said  term,  or  other  sooner  de- 
termination of  this  contract,  it  is  agreed  that  the  stock 
on  hand  shall  be  sold  to  the  best  advantage  the  markets 
will  afford,  and  that  the  proceeds  of  such  sale  or  sales 
shall  be  applied  as  follows,  to  wit:  First,  to  refund  to 
said  Mudd  the  balance  unpaid  of  any  of  all  money  fur- 
nished by  him  as  heretofore  mentioned,  or  which  may 
hereafter  be  furnished  by  him  in  the  prosecution  of 
this  stock  business,  and  the  balance  remaining  shall 
then  be  divided  equally  between  the  said  parties  hereto, 
or  to  their  legal  representatives,  share  and  share  alike. 
If  it  shall,  at  the  termination  of  this  contract,  be  mutually 
agreed  that  it  is  best  to  divide  in  kind  the  stock  then 
on  hand,  then  the  said  Bates  agrees  and  binds  himself 
to  pay  to  said  Mudd  one  half  of  such  sum  as  shall  then 
remain  unpaid  of  all  advances  made  by  said  Mudd  in 
the  prosecution  of  this  business,  and  then  the  stock  on 
hand  shall  then  be  divided  in  kind  as  nearly  as  possible 
into  shares  of  equal  value  between  the  parties  hereto, 
or  their  legal  representatives. 

Said  Mudd  covenants  and  agrees  that  during  the 
continuation  of  this  contract  said  Bates  shall  have  the 
right  to  use  for  the  purpose  of  aiding  in  the  proper  care 
and  attention  to  said  stock,  of  the  farm  belonging  to 
said  Mudd  situated  in  the  southeast  quarter  of  section 
thirty-six  (36)  in  township  five  (5)  south  of  range  four 
(4)  west  in  the  county  of  Pike  and  State  of  Illinois, 
subject  to  this  reservation,  however,  that  said  use  shall 
not  interfere  with  any  contract  about  said  farm  of  Dr. 
E.  M.  Seeley,  who  has  been  agent  for  the  same  for 
some  years  past . 
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In  witness  whereof  the  parties  hereto  do  hereunto 
subscribe  their  names  this  twentieth  day  of  February, 
A.  D.  1886, 

Henby  T.  Mudd, 
Daniel  C.  Bates. 

A.  G.  Cbawfobd,  attorney  for  appellant. 

If  one  person  is  to  furnish  the  property,  or  money 
with  which  to  procure  it,  and  the  other  is  to  give  his 
services  in  disposing  of  it  under  an  agreement  by  which 
they  are  to  divide  the  profit  or  loss,  it  is  a  partnership 
inter  se,  for  sharing  of  loss  is  inconsistent  with  mere 
employment.     1  Bates  on  Partnership,  Sec.  28. 

Although  one  partner  is  to  furnish  all  the  capital,  if 
the  business  or  enterprise  appears  to  be  owned  by  both 
jointly,  a  communion  of  profits  as  partners  rather  than 
a  sharing  of  them  as  compensation  wiU  naturally  be 
considered  to  result,  or  in  other  words,  both  are  prin- 
cipals. *  *  •  The  general  rule  in  such  cases  is,  that 
the  parties  are  to  be  treated  as  partners  unless  the  con- 
trary is  shown ;  that  is,  they  will  be  supposed  to  have 
desired  to  obtain  the  benefit  of  a  partnership  and  to 
share  the  chances  together  where  they  have  omitted  to 
show  a  contrary  intention.  1  Bates  on  Partnership, 
Sec.  35. 

Where  R.  furnishes  L.  with  $254  which  L.  agrees 
to  invest  in  cattle,  feed  them,  and  in  a  year  sell  them, 
the  cattle  to  belong  to  R.  until  the  money  is  repaid, 
profits  to  be  equally  divided,  L.  guaranteeing  thatR.'s 
profits  shall  not  be  less  than  twenty  per  cent,  this  was 
held  to  be  a  true  partnership  in  the  profits,  and  a  suit 
for  an  accounting  lies  between  them.  Robbins  v.  Las- 
well,  27  111.  365. 

A  person  furnished  money  to  another  to  purchase 
corn  for  speculation,  the  one  receiving  the  money  to 
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make  the  purchases  to  bear  all  expense  in  the  purchase 
and  shipment,  and  upon  sale  of  corn  the  amount  in 
excess  of  money  advanced  to  be  divided  equally,  and 
in  case  of  loss  to  be  borne  equally.  Held  a  true  part- 
nership.    Pierce  v.  Shippee  et  al.,  90  111.  371. 

Defendant  furnished  cattle  to  another  under  an  agree- 
ment that  the  latter  was  to  keep  them  four  years,  at 
the  end  of  which  time  they  were  to  be  sold,  their  cost 
repaid  to  plaintiflE,  and  the  remaining  proceeds  equally 
divided,  or  the  loss,  if  any,  to  be  equally  divided.  Held 
a  true  partnership.  Stratton  v.  O'Connor  (Tex.  Civ. 
App.),  34S.  W.  Eep.  158. 

Henry  Bush  and  Matthews  &  Grigsby,  attorneys 
for.  appellees. 

Contended  that  the  contract  between  Mudd  and  Bates 
was  sufficient  in  itself  to  show  a  co-partnership.  There 
is  no  absolute  rule  of  law  by  which  it  can  be  determined 
that  a  partnership  exists  in  any  particular  case.  Each 
case  stands  upon  its  own  circumstances,  and  in  a  case 
of  this  kind  where  no  rights  of  third  parties  have  inter- 
vened, the  intention  of  the  parties  to  be  arrived  at  not 
only  by  the  contract,  but  by  all  the  surrounding  cir- 
cumstances, will  control.  If  the  contract  is  incon- 
sistent with  the  relations  of  the  parties  they  are  not 
partners  even  though  they  may  call  themselves  part- 
ners in  the  contract.  17  Am.  and  Eng.  Ency.  of  Law, 
834,  and  authorities  cited ;  1  Bates  on  Partnership,  64. 

Mb.  Pbesiding  Justiob  Habeeb  delivebed  the 
opinion  of  the  coubt. 

Appellant  filed  a  bill  in  the  Circuit  Court  in  which 
he  set  up  that  on  the  twentieth  of  February,  1886,  he 
formed  a  partnership  with  Daniel  Bates  for  the  pur- 
pose of  raising  and  disposing  of  cattle  and  horses  un- 
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der  a  written  contract  wherein  it  was  agreed  that  appel- 
lant, in  addition  to  twenty-five  head  of  cattle  already 
furnished,  should  furnish  $1,200  to  be  invested  by  Bates 
in  mares,  that  Bates  should  invest  to  the  best  advan- 
tage the  $1,200,  so  to  be  furnished  and  such  further 
sums  as  appellant  might  advance,  that  Bates  should 
have  the  care  of  such  stock  and  the  product  thereof 
for  five  years,  that  all  losses  should  be  borne  equally, 
and  that  all  proceeds,  after  paying  to  appellant  the 
money  advanced,  should  be  shared  equally.  The  bill 
further  alleged  that  appellant  advanced  $5,100.95 
under  the  contract,  and  that  the  partnership  continued 
until  the  seventeenth  of  April,  1895,  that  Bates  did  not 
account  to  appellant  for  all  the  cattle  and  horses  pur- 
chased and  raised,  but  after  selling  large  quantities  of 
them,  appropriated  the  proceeds  to  his  own  use,  that 
Bates  died  on  the  twenty-seventh  of  September,  1895, 
owing  appellant  large  sums  growing  out  of  the  partner- 
ship business.  Appellees  are  the  widow,  children  and 
administratrix  of  Bates,  and  were  made  defendants  for 
that  reason.     The  bill  prayed  for  an  accounting. 

On  demurrer  the  court  dismissed  the  bill  for  want  of 
equity. 

We  are  clearly  of  the  opinion  that  the  agreement 
entered  into  between  appellant  and  Bates  constituted 
a  partnership.  A  court  of  chancery,  therefore,  was 
the  only  judicial  forum  that  could  take  jurisdiction  of 
the  differences  between  the  parties  for  the  purpose  of 
a  settlement.  If  the  bill  was  dismissed  because  the 
chancellor  was  of  the  opinion  that  a  partnership  rela- 
tion did  not  exist  between  the  parties,  he  was  in  error. 

It  is  contended  by  counsel  for  appellee,  however, 
that  appellant  was  guilty  of  laches  in  not  bringing  his 
suit  earlier,  and  for  that  reason  the  court  properly  dis- 
missed the  bill. 

While  it  is  true  that  the  term  for  the  existence  of  the 
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partnership  was  fixed  in  the  written  contract  at  five 
years,  it  is  alleged  in  the  bill  that  the  parties  contin- 
ued to  operate  under  it  and  the  business  continued 
until  April  17,  1895.  It  is  further  alleged  that  Bates 
sold  a  great  many  cattle  and  horses  and  did  not  truth- 
fully account  for  the  proceeds,  of  which  appellant  was 
ingorant  until  after  the  death  of  Bates  and  within  twelve 
months  of  the  date  of  filing  the  bill. 

The  bill  nowhere  shows  such  laches  on  the  part  of 
complainant  as  would  justify  a  court  in  dismissing  it. 

The  decree  below  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  Circuit  Court  to  overrule 
the  demurrer  and  require  the  defendants  to  answer. 
Reversed  and  remanded. 


The  Cleveland^  C.  C.  &  St.  L.  R'y  Go.  r.  Nathan  E. 

Uolden. 

1.  LnsNS — Of  Common  Carriers. — Liens  of  eommon  earners  upon  goods 
transported  by  them  are  ereated  only  by  law  or  by  oontraot  of  the  par« 
ties^  and  when  the  law  gives  no  lien,  neither  party  ean  create  it  without 
the  consent  of  the  other. 

2.  Same — Extent  of  the  Lien. — The  lien  allowed  the  carrier  by  law 
extends  only  to  his  charges  for  the  transportation  of  the  goods,  and  does 
not  inclade  expenses  for  warehousing  them. 

3.  Same — Right  of  Demurrage. — The  right  to  demurrage  does  not  at- 
tach to  carriers  by  rail.  (Chicago  &  N.  W.  B'y  Ck>.  v.  Jenkins,  103 
111.  688.) 

4.  Railroads — Publication  of  Rules ,  Presumptions,  Demurrage. — When 
a  railroad  company  has  established  rules  providing  for  demurrage  and 
published  them  to  the  public  no  presumption  will  be  indulged  against 
a  shipper  that  he  consented  to  a  charge  for  demurrage  because  at  the  time 
of  his  shipment  he  understood  what  the  rule  was. 

5.  Samib — Right  of  Demurrage  in  the  Absence  of  a  Contract. — A  rule  of  a 
railroad  company  providing  that  forty-eight  hours  will  be  allowed  for  the 
loading  or  unloading  of  any  commodity,  after  which  a  ehaif^  of  $1 
per  car  per  day,  or  fraction  thereof,  will  be  made  in  the  absence  of  a 
contract  with  the  shipper  to  that  effect,  gives  the  company  no  lien  apon 
the  consignment  for  such  charge. 
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RepleTin.  Appeal  from  the  Cirouit  Gonit  of  Vermilion  Gonnty;  the 
Hon.  Ferdinand  Bookwalteb,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1897.    AfQrmed.    Opinion  filed  February  9,  1898. 

Statement  of  the  Oasb. 

This  is  an  action  of  replevin  brought  by  appellee  to 
recover  from  appellant  three  hundred  and  sixty 
bunches  of  shingles  valued  at  $216.  To  the  declara- 
tion the  following  plea  was  interposed : 

4.  And  for  a  further  plea  in  this  behalf,  the  defend- 
ant says  that  the  plaintiff  ought  not  to  have  his  afore- 
said action  against  it,  the  defendant,  because  it  says 
that  before  said  time  when,  etc.,  in  the  said  declara- 
tion alleged,  on,  to  wit,  December  31,  A.  D.  1896,  the 
defendant,  in  conjunction  with  twenty-seven  other 
railroad  companies,  through  their  joint  car  service 
agency,  Ashley  J.  Elliott,  manager,  for  the  purpose  of 
preventing  loss  and  inconvenience  to  shippers  and  to 
each  of  said  railroad  companies,  caused  by  cars  being 
unnecessarily  detained  in  unloading  freight,  incum- 
bering tracks,  and  preventing  both  shippers  and  the 
railway  companies  from  the  use  of  such  cars,  adopted 
and  promulgated  the  following  rules,  to  wit: 

Rules  of  the  Illinois  Cab  Service  Association. 

Forty-eight  (48)  hours  will  be  allowed  for  the  load- 
ing or  unloading  of  any  commodity  without  charge, 
after  which  a  charge  of  $1  per  car  per  day  or  frac- 
tion thereof  shall  be  made. 

Cars  detained  at  any  point  by  reason  of  being  billed 
to  order  and  awaiting  bills  of  lading  or  instructions  as 
to  disposition  or  detained  on  account  of  neglect  of  con- 
signors to  furnish  shipping  instructions,  or  by  reason 
of  improper,  unsafe  or  excessive  loading,  are  subject  to 
car  service  rules. 
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Cars  are  not  subject  to  orders  for  loading,  either  by 
the  owners  of  property  contained  therein  or  any  other 
shipper,  until  they  are  empty. 

Cars  for  private  slidings  shall  be  considered  delivered 
when  actually  placed  on  the  tracks  designated,  or  when 
they  would  have  been  placed  had  such  tracks  per- 
mitted. 

Agents  will  collect  car  service  charges  accruing  un- 
der the  rules  regardless  of  the  condition  of  the  weather. 

Claims  should  be  made  direct  to  the  manager  with 
paid  car  service  bills  attached.  The  manager  will  in- 
vestigate and  decide  each  x^ase  upon  its  merits. 

AU  complaints  which  may  arise  from  nonconformity 
with  the  rules  should  be  taken  up  directly  with,  the 
manager. 

Ashley  J.  Elliott,  Manager. 

And  defendant  avers  that  said  rules  are  reasonable 
and  necessary  in  order  to  enable  it  to  retain  control  of 
its  cars,  prevent  their  being  used  as  warehouses  for  the 
storage  of  freight,  facilitate  their  movement  and  enable 
it  to  discharge  its  duties  to  the  public ;  and  that  plain- 
tiflE,  before  the  commencement  of  this  suit,  on,  to  wit, 
January  6,  1897,  and  before  that  time,  had  notice  of 
said  rules  and  notice  that  a  car  service  charge  of  $1 
per  car  per  day  would  be  collected  by  defendant 
for  each  day  or  fraction  thereof  a  car  was  detained  over 
forty-eight  hours  after  being  placed  for  unloading  and 
the  consignee  notified  thereof. 

And  the  defendant  avers  that  on  January  24,  A.  D. 
1897,  it  received  at  Peoria,  Illinois,  from  North  Bend, 
Washington,  shipped  January  7,  A.  D.  1897,  a  car- 
load of  red  cedar  shingles,  loaded  in  B.  &  M.  B.  car 
No.  8718,  consigned  to  plaintifiE  at  Danville,  Illinois, 
and  that  the  same  was  by  defendant  taken  into  its 
trains  and  safely  carried  and  transported  over  its  lines 
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from  Peoria,  Illinois,  to  Danville,  Illinois,  and  arrived 
at  its  point  of  destination  at,  to  wit,  3:45  o'clock  a.  m., 
on  January  25,  1897,  and  was,  at  7  o'clock  a.  m.  of 
January  25,  1897,  by  defendant  placed  on  its  team 
track,  or  unloading  track,  at  Danville  station  ready  for 
plaintiff  to  unload  the  same,  and  accessible  for  such 
purpose;  and  that  at,  to  wit,  8  o'clock  a.  m.  of  Janu- 
ary 25,  A.  D.  1897,  plaintiff  was  notified  that  said  car 
of  shingles  had  arrived  and  been  placed  for  unloading, 
and  that  if  not  unloaded  within  forty-eight  hours  from, 
to  wit,  8  o'clock  a.  m.  of  January  25,  A.  D.  1897,  de- 
fendant would  collect  from  him  a  car  service  charge  of 
$1  per  day  for  every  day  or  fraction  thereof  said  car 
was  detained  by  him  over  forty-eight  hours  by  reason 
of  not  unloading  the  same. 

And  the  defendant  avers  that  plaintiff  did  not  un- 
load said  car  within  forty-eight  hours  from  and  after, 
to  wit,  8  o'clock  A.  M.  of  January  25,  A.  D.  1897,  but 
failed  and  neglected  so  to  do,  and  that  afterward,  on 
January  27,  A.  D.  1897,  at,  to  wit,  9  o'clock  a.  m., 
said  car  still  remaining  unloaded,  defendant  notified 
plaintiff  that  under  the  rules  aforesaid  a  charge  of  $1 
for  car  service  on  said  car  had  accrued  to  defend- 
ant for  such  detention  over  forty-eight  hours,  and  that 
the  same  must  be  paid,  and  that  plaintiff  refused  to 
pay  the  same  and  from  thence  hitherto  has  refused  and 
failed  to  pay  the  same,  and  said  sum  of  money  yet  re- 
mains due  and  unpaid. 

And  the  defendant  avers  that  the  shingles  mentioned 
and  described  in  plaintiff's  declaration  are  the  same 
shingles  contained  in  said  car  number  8718  aforesaid, 
and  not  other  and  different  shingles  whereby  and  by 
means  of  the  premises  the  defendant,  at  the  time  when, 
etc.,  was  entitled  to  detain  the  said  shingles  as  and 
for  security  for  the  payment  of  said  sum  of  money, 
to  wit,  $1,  so  due  from  the  plaintiff  to  the  defendant 
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for  car  service  as  aforesaid ;  wherefore  the  defendant 
did  then  and  there  detain  the  said  shingles  as  it  law- 
fully might  for  the  cause  aforesaid,  which  is  the  same 
detention  in  the  said  declaration  above  supposed;  and 
this  the  defendant  is  ready  to  verify;  wherefore  it  prays 
judgment,  etc. 

The  court  having  sustained  a  general  demurrer  to  the 
plea,  the  defendant  elected  to  stand  by  it  and  withdrew 
the  other  pleas  which  he  had  filed.  Thereupon  the 
court  rendered  judgment  in  favor  of  the  plaintiflE  for 
the  property  in  question  and  against  the  defendant  for 
costs. 

H.  M.  Steely,  attorney  for  appellant. 

Contended  that  railroad  companies  may  adopt  and 
enforce  general  rules,  which  are,  or  ought  to  be,  known 
to  their  customers,  and  may  make  a  reasonable  charge 
for  the  unreasonable  detention  of  their  cars,  and  hold 
the  contents  thereof  subject  to  a  lien  for  such  charges. 
Ky.  Wagon  Mfg.  Co.  v.  0.  &  M.  E'y  Co.,  98  Ky.  152; 
32  S.  W.  Kep.  595;  12  Lewis  E'y  Eep.  48;  Miller  v. 
Georgia  E.  E.  &  B.  Co.,  88  Qa.  563;"  30  Am.  St.  Eep. 
170;  18  L.  E.  A.  323;  Miller  v.  Mansfield,  112  Mass. 
260;  N.  &  W.  E.  E.  Co.  v.  Adams,  90  Va.  393;  U 
Am.  St.  Eep.  916;  22  L.  E.«A.  530;  U.  P.  &  D.  C.  E. 
E.  Co.  V.  Cook  (Col.  1892)  and  Notes,  22  L.  E.  A.  531 ; 
0.  &  M.  E.  E.  Co.  V.  Bannon  (Ky.  1892)  Notes  to  22 
L.  E.  A.  531;  M.  L.  S.  &  W.  Co.  v.  Lynch  (Wis. 
1892)  Notes  to  22  L.  E.  A.  532;  GoflE  v.  Old  Colony  B. 
E.  Co.  (E.  I.  1893)  Notes  to  22  L.  E.  A.  532;  Eoths- 
child  V.  C.  &  N.  W.  E.  E.  Co.  (Iowa,  1887)  E^y  Com. 
Eep.  783,  Notes  to  22  L.  E.  A.  532;  Davis  v.  M.  K.  & 
T.  E.  E.  Co.  (Kan.  1891)  E'y  Com.  Eep.  21,  Notes  to 
22  L.  E.  A.  532;  Ky.  Wagon  Mfg.  Co.  v.  L.  &N.  E. 
E.  Co.,  50  Am.  and  Eng.  E.  E.  Cas.  90. 
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Railroad  companies  have  a  right  to  adopt  rules  for 
enforcing  charges  in  the  nature  of  demurrage  for  the 
unreasonable  detention  and  use  of  cars  for  the  storage 
of  unloaded  freight,  by  means  of  car  service  associa- 
tions, and  when  such  associations  adopt  and  promul- 
gate rules,  which  are  accepted  by  them,  they  become 
the  rules  of  the  several  railroad  companies,  and  such 
organizations  are  not  illegal.  4  Elliott  on  Railroads, 
Sec.  1568;  Ky.  Wagon  Mfg.  Co.  v.  C.  &  M.  R'y  Co., 
98  Ky.  152;  32  8.  W.  Rep.  595;  12  Lewis  R'y  Rep.  48; 
Miller  v.  Mansfield,  112  Mass.  260;  Miller  v.  Georgia 
R.  R.  &  B.  Co.,  88  aa.  563;  30  Am.  St.  Rep.  170;  18 
L.  R.  A.  323;  Beach,  R^y  Law,  Sec.  924;  U.  P.  &  D. 
C.  R.  R.  Co.  V.  Cook,  50  Am.  and  Eng.  R.  Cas.  89. 

The  reasonableness  of  such  rules  and  regulations,  and 
the  manner  of  their  enforcement  in  a  given  case,  has  by 
some  courts  been  held  to  be  a  question  of  fact  for  the 
jury.  But  the  better  authority  seems  to  be  that  it  must 
be  a  question  of  law  for  the  court  to  decide,  if  any  fixed 
and  permanent  regulations  are  to  be  established,  since 
one  jury  in  a  given  case  might  pronounce  the  rule  rea- 
sonable, while  another  jury  in  another  case  might 
decide  the  same  rule  to.  be  unreasonable.  1  Elliott  on 
Railroads,  Sec.  202;  I.  C.  R.  R.  Co.  v.  Whittemore,  43 
111.  420;  Chicago,  etc.,  R.  R.  Co.  v.  McLallen,  84  111. 
109;  Maroney  v.  R.  R.  Co.,  106  Mass.  153;  Yorton  v. 
R.  R.  Co.,  54  Wis.  234;  R.  R.  Co.  v.  Nuzum,  50  Ind. 
141;  Fertich  v.  Michener,  111  Ind.  472;  R.  R.  Co.  v. 
Rhoads,  25  Fla.  40;  23  Am.  St.  Rep.  506. 

A  railroad  company  has  a  right  to  terminate  its  lia- 
bility as  a  common  carrier  by  unloading  and  storing 
freight  in  its  warehouse,  thereby  assu  ming  the  liability 
of  a  warehouseman,  and  have  a  lien  for  all  storage 
charges.  R.  R.  Co.  v.  Alexander,  20  111.  23 ;  Richards 
V.  R.  R.  Co.,  20  111.  404;  Porter  v.  R.  R.  Co.,  20  111. 
407;  M.  D.  T.  Co.  v.  Hallock,  64  111.  284;  R.R.  Co.  v. 
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Friend,  64  111.  303;  Anchor  Line  v.  Knowles,  66  111. 
150;  Rothschild  v.  R.  R.  Co.,  69  111.  164;  Cahn  v.  R. 
R.  Co.,  71  111.  96;  M.  D.  T.  Co.  v.  Moore,  88  111.  136; 
Scheu  V.  Benedict,  116  N.  Y.  510;  M.,  Etc.,  R.  R.  Co. 
V.  Prewitt,  46  Ala.  63. 

And  the  rule  is  the  same  where  goods  are  allowed  to 
remain  in  the  car,  and  the  car  is  used  by  the  consignee 
as  a  storage  room  or  warehouse  for  his  unloaded  freight. 
Miller  v.  Mansfield,  112  Mass.  260;  N.  P.  Co.  v.  B.  & 
M.  R.  R.  Co.,  1  Gray,  263;  Barker  v.  Brown,  138 
Mass.  340;  Miller  v.  Georgia  R.  R.  &  B.  Co.,  88  Ga. 
563. 

A  charge  by  a  railroad  company,  against  a  consignee, 
of  $1  per  car  per  day  for  every  day  that  cars  re- 
main unloaded,  after  notice  to  the  consignee  of 
arrival,  and  lapse  of  two  days  in  which  to  unload  the 
same,  is  reasonable  and  valid.  Such  a  charge  is  neither 
a  transportation,  terminal  charge  or  subterfuge  for 
adding  to  the  cost  of  transportation  in  excess  of  the 
rate  fixed  by  law.  Miller  v.  Mansfield,  112  Mass.  260; 
Miller  v.  Georgia  R.  R.  &  B.  Co.,  88  Ga.  563;  s.  c,  30 
Am.  St.  Rep.  170;  18  L.  R.  A.  323;  N.  &  W.  R.  R. 
Co.  V.  Adams,  90  Va.  393;  s.  c,  44  Am.  St.  Rep.  916; 
22  L.  R.  A.  530;  U.  P.  R.  R.  Co.  v.  Cook,  50  Am.  and 
Eng.  R.  Cas.  89;  Ky.  Wagon  Mfg.  Co.  v.  Louisville 
R.  R.  Co.,  50  Am.  and  Eng.  R.  Cas.  90;  Ky.  Wagon 
Mfg.  Co.  V.  0.  &  M.  R'y,  98  Ky.  152;  32  S.  W.  Rep. 
595;  12  Lewis  R'y  Rep.  48;  Baumback  v.  Gulf,  etc., 
R'y  Co.,  Tex.  Civ.  App.  650;  Crommelin  v.  N.  Y., 
etc.,  R'y  Co.,  1  Abb.  Ct.  App.  Dec.  472;  4  Elliott  on 
Railroads,  Sec.  1567;  Beach  on  Railway  Law,  Sec.  924; 
Jones  on  Liens,  Sec.  284;  4  Lawson's  R.  R.  &  P., 
Sees.  1831,  1832,  p.  3146;  Wood's  R'y  Law,  1592,1593 
and  1600;  2  Waterman,  Law  Corp.  245,  246;  2  Am.  and 
Eng.  Ency.  of  Law,  878-881;  Redfield,  Law  R'ys 
[6  Ed.],  67-83;  Barker  v.  Brown,  138  Mass.  340. 
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A  railroad  company  raay  matoB  reasonable  rules  and 
regulations  for  the  convenient  transaction  of  business 
between  itself  and  those  dealing  with  it,  either  as  pas- 
senger or  as  shippers.  N.  &  W.  E.  R.  Co.  v.  Wysor, 
82  Va.  250;  N.  &  W.  R.  R.  Co.  v.  Irvine,  84  Va.  553; 
Hodges  on  Railways,  553 ;  Redfield  on  Railways,  Sec.  28. 

When  a  person  or  carrier  has  a  lien  on  goods,  even 
although  he  may  claim  a  lien  for  more  than  he  is  enti- 
tled to,  yet  his  lien  will  not  be  defeated  unless  the 
owner  or  party  desiring  the  possession  of  the  goods 
makes  a  tender  of  either  the  amount  due  or  what  he 
deems  a  reasonable  amount.  Russell  v.  Koehler,  66 
111.  459;  Hoyt  v.  Sprague,  61  Barb.  497;  B.  &L.  H. 
R'y  Co.  V.  Gordon,  16  U.  C.  L.  B.  283;  Lowenberg  v. 
Ark.  &  L.  R'y  Co.,  19  S.  W.  Rep.  1051;  Schouler  on 
Bailments,  Sec.  125. 

The  liens  of  carriers  and  warehousemen  are  specific 
liens.  Such  liens  have  always  been  favored  by  the 
courts.  Jones  on  Liens,  Sec.  16;  Green  v.  Farmer,  4 
Burr.  2214;  Jacobs  v.  Latour,  5  Bing.  130;  Wilson  v. 
Guyton,  4  Gill.  213. 

A  warehouseman's  lien  is  a  common  law  lien,  and  is 
a  specific  lien  for  the  charges  due  upon  the  particular 
goods  that  have  been  stored.  Jones  on  Liens,  Sec. 
967;  Steinman  v.  Wilkins,  7  W.  &  S.  (Pa.) 466;  Scott 
V.  Jester,  13  Ark.  437;  s.  c,  42  Am.  Dec.  254,  and 
notes. 

Parties  who  are  in  the  habit  of  patronizing  a  certain 
railroad  line,  and  of  receiving  bills  of  lading  in  use,  or 
using  the  same  in  shipping,  are  presumed  to  be  familiar 
with  their  conditions,  and  to  assent  to  the  terms  thereof. 
M.  D.  T.  Co.  V.  Moore,  88  111.  138;  Anchor  Line  v. 
Knowles,  66  lU.  150;  Am.  Ex.  Co.  v.  Schier,  55  111. 
140;  Grace  v.  Adams,  100  Mass.  505;  Scaif  v.  Tobin, 
3  B.  &  Ad.  523. 

A  carrier's  liability  ends  where  that  of  the  owner, 
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consignee   or  warehousenaan  begins.     R.   R.   Co.  v. 
Warren,  16  lU.  502. 

While  the  ruling  of  the  English  courts  has  been  that 
demurrage  in  maritime  law  exists  only  by  express  con- 
tract, yet  in  this  country  the  courts  have  repeatedly 
declined  to  follow  the  ruling  of  the  English  common 
law  courts  on  this  subject,  and  have  held  that  the 
ship-owner  has  a  lien  upon  the  cargo  for  demurrage, 
notwithstanding  the  absence  of  any  stipulation  or  con- 
tract  therefor  in  the  bill  of  lading.  5  Am.  and  Eng. 
Ency.  of  Law,  p.  546;  Porter  on  Bills  of  Lading,  Sec. 
356;  Huntley  v.  Dows,  55  Barb.  310;  Hawgood  v. 
1310  Tons  of  Coal,  21  Fed.  Rep.  681 ;  Young  v.  140,000 
Hard  Brick,  78  Fed.  Rep.  149;  Whitehouse  v.  Halstead, 
90  111.  95;  Ward  v.  Bemis,  32  Conn.  268. 

A  contract  or  condition  in  a  bill  of  lading  issued  to 
the  consignor  of  freight,  or  notice  to  him  of  the  rules 
and  regulations  of  the  company  in  relation  to  storage, 
car  service  or  detention  charges,  is  binding  upon  the 
consignee.  And  this  is  true  whether  the  consignor,  at 
the  time  of  shipment,  was  the  owner  of  the  freight,  or 
acting  simply  as  the  agent  of  the  consignee.  Bank  of 
Ky.  V.  Adams  Ex.  Co.,  93  U.  8.  174;  Herr  v.  B.  &  P. 
R.  R.  Co.,  Supreme  Court,  Distript  of  Columbia,  June 
24,  1897;  York  v.  Central  R.  R.  Co.,  3  Wall.  107; 
Nelson  v.  R.  R.  Co.,  48  N.  Y.  498;  Shelton  v.  M.  D. 
T.  Co.,  59  N.  Y.  258;  Squire  v.  R.  R.  Co.,  98  Mass. 
239;  Barker  v.' Brown,  138  Mass.  340. 

Where  a  defendant  has  lawfully  a  lien  on  goods  for 
storage,  although  it  may  have  delivered  part  of  them 
without  insisting  upon  it,  as  they  constituted  a  single 
shipment,  it  has  a  right  to  retain  the  residue  for  the 
whole  amount  thereof ;  and  the  plaintiff  can  not  main- 
tain replevin  for  them.  Barker  v.  Brown,  138  Mass. 
340;  Lans  v.  0.,  C.  &  F.  R.  R.  Co.,  14  Gray,  143; 
N.  H.  &  N.  Co.  V.  Campbell,  128  Mass.  104;  Steinman 
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V.  Wilkins,  7  W.  &  S.  (Pa.)  466;  42  Am.  Dec.  254; 
Schmidt  v.  Blood,  9  Wend.  268;  24  Am.  Dec.  143; 
McFarland  v.  Wheeler,  26  Wend.  467;  Leuckhart  v. 
Cooper,  2  Hodg.  150;  Buxton  v.  Baughman,  6  Car.  & 
P.  674;  Scott  V.  Jester,  8  Eng.  (Ark.)  437;  Low  v. 
Martin,  18  111.  286. 

0.  A.  McFarland,  attorney  for  appellee. 

Contended  that  the  lien  allowed  the  carrier  by  law 
extends  only  to  his  charges  for  the  transportation  of 
the  goods,  and  does  not  include  expenses  for  ware- 
housing them,  nor  damages  for  the  breach  of  collateral 
contracts,  or  covenants  by  the  shipper,  even  when 
incorporated  in  the  bill  of  lading ;  nor  extend  to  the 
payment  of  port  charges;  nor  damages  for  detention 
beyond  the  time  fixed  by  the  contract  for  receiving  or 
loading  or  unloading  the  goods;  nor  to  compensation 
for  delay  in  the  nature  ot  demurrage.  Hutchinson  on 
Carriers  (2  Ed.),  Sec.  478. 

Right  to  demurrage  is  said  to  be  confined  to  carriers 
by  water  and  not  to  extend  to  railroad  companies. 
As  to  these  it  is  held  the  right  can  exist  only  when 
created  by  contract.  Hutchinson  on  Carriers  (2  Ed.), 
Sec.  473;  C.  &  N.  W.'  R^y  Co.  v.  Jenkins,  103  lU.  588; 
Burlington  &  M.  R.  R.  Co.  v.  Chicago  Lumber  Co., 
15  Neb.  390. 

Where  the  law  gives  no  lien,  neither  party  can 
create  it  without  the  consent  or  agreement  of  the 
other.  C.  &  N.  W.  R'y  Co.  v.  Jenkins,  103  111.  588; 
East.  Tenn.  R'y  Co.  v.  Hunt,  15  Lea  (Tenn.),  261; 
Crommelin  v.  The  Railroad,  4  Keys,  90. 

A  railroad  company  is  not  entitled  to  charge  demur- 
rage for  freight  standing  in  its  cars  unless  by  virtue  of 
contract  or  statutory  law.  Burlington  &  M.  R.  R.  Co. 
V.  Chicago  Lumber  Co.,  15  Neb.  390. 


592  Appellate  Courts  of  Illinois. 


78    fiOS 
73    692 


Vol.  73.]  Cleveland,  C.  C.  &  St.  L.  B'y  Co.  v.  Lamm. 


Even  if  consignor  and  consignee  had  notice  of  the 
rules,  unless  they  had  agreed  to  be  bound  by  them  the 
rules  could  not  create  a  lien.  C.  &  N.  W.  E^y  Co.  v. 
Jenkins,  103  ill.  588. 

Mk.  Presiding  Justice  Hareer  delivered  the 
opinion  of  the  court. 

In  its  leading  features  this  case  is  like  The  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany V.  S.  Q.  &  E.  C.  Lamm,  posty  page  592.  For  the 
reasons  set  forth  in  the  opinion  in  that  case  we  think  the 
judgment  in  this  case  should  be  affirmed.  The  Circuit 
Court  was  evidently  governed  by  the  holding  of  our 
Supreme  Court  in  the  Chicago  &  Northwestern  Railway 
Company  v.  Jenkins,  103  111.  588.  As  we  read  the 
opinion  in  that  case,  we  understand  it  to  be  the  view  of 
our  Supreme  Court  that  the  right  of  demurrage  does 
not  attach  to  carriers  by  rail ;  that  liens  are  only  created 
by  law  or  by  contract  of  the  parties ;  that  when  the  law 
gives  no  lien,  neither  party  can  create  it  without  the 
consent  of  the  other ;  and  that  where  a  railroad  com- 
pany has  established  rules  providing  for  demurrage 
and  published  them  to  the  public,  no  such  presumption 
will  be  indulged  against  a  shipper  that  he  consented  to 
a  charge  for  demurrage  because  at  the  time  of  shipment 
he  understood  what  the  rules  were.  We  are  of  the 
opinion  that  the  holding  in  that  case  is  decisive  of  this 
one.    Judgment  affirmed. 


Cleveland^  G.  C.  &  St.  L.  R'y  Go.  t.  S.  Q.  &  E.  C.  Lamm. 

1.  Railroad  Oompanibs — Bight  to  Create  Demurrage  lAens. — A  railroad 
eompany  can  not  create  in  its  own  favor  a  demurrage  on  freight  not  re- 
moved from  a  oar  within  a  oertain  time  by  limply  publishing  to  the  pub- 
lic its  intention  of  doing  so. 
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2.  Same — Presumptions  From  Acquiescence, — Because  a  consignee  has 
been,  in  particular  instances,  tardy  in.  removing  freight,  and  has  ac- 
quiesced in  a  rule  of  a  railroad  company  requiring  the  payment  of  deten- 
tion charges  without  protest,  it  can  not  be  held  that  such  acquiescence 
amounts  to  a  contract  to  pay  such  charges  ;n  future  cases^  where  there  is 
an  unreasonable  insistence  upon  the  application  of  a  rule  requiring  it  by 
the  railroad  company. 

Trover.  Appeal  from  the  Circuit  Court  of  Vermilion  County ;  the  Hon. 
Ferdinand  Bookw alter,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1897.    Affirmed.    Opinion  filed  February  9,  1898. 

H.  M.  Steely,  attorney  for  appellant. 

Railroad  companies  may  adopt  and  enforce  general 
rules  which  are,  or  ought  to  be,  known  to  their 
customers,  and  may  make  a  reasonable  charge  for  the 
unreasonable  detention  of  their  cars,  and  hold  the  con- 
tents thereof  subject  to  a  lien  for  suc^i  charges.  Ky. 
Wagon  Mfg.  Co.  v.  0.  &  M.  R'y  Co.,  98  Ky.  152;  32 
S.  W.  Rep.  595;  12  Lewis  R'y  Rep.  48;  Miller  v. 
Georgia  R.  R.  &  B.  Co.,  88  Ga.  563;  30  Am.  St.  Rep. 
170;  1«L.  R.  A.  323;  Miller  v.  Mansfield,  112  Mass. 
260;  N.  &.  W.  R.  R.  Co.  v.  Adams,- 90  Va.  393;  44 
Am.  St.  Rep.  916;  22  L.  R.  A.  530;  U.  P.  &  D.  C.  R. 
R.  Co.  V.  Cook  (Col.  1892)  and  Notes,  22  L.  R.  A. 
531;  0.  &  M.  R.  R.  Co.  v.  Bannon  (Ky.  1892) 
Notes  to  22  L.  R.  A.  531;  M.  L.  S.  &.  W.  Co.  v. 
Lynch  (Wis.  1892)  Notes  to  22  L.  R.  A.  532;  GoflE  v. 
Old  Colony  R.  R.  Co.  (R.  I.  1893)  Notes  to  22  L.  R. 
A.  532;  Rothschild  v.  C.  &  N.  W.  R.  R.  Co.  (Iowa 
1887)  R'y  Com.  Rep.  783,  Notes  to  22  L.  R.  A.  532; 
Davis  V.  M.,  K.  &  T.  R.  R.  Co.  (Kan.  1891)  R'y 
Com.Rep.  21,  Notes  to  22  L.  R.  A.  532;  Ky.  Wagon 
Mfg.  Co.  V.  L.  &  N.  R.  R.  Co.,  50  Am.  and  Eng. 
R.  R.  Cas.  90. 

Railroad  companies  have  a  right  to  adopt  rules  for 
enforcing  charges  in  the  nature  of  demurrage  for  the 
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unreasonable  detention  and  use  of  cars  for  the  storage 
of  unloaded  freight  by  means  of  ear  service  associa- 
tions, and  when  such  associations  adopt  and  promul- 
gate  rules  which  are  accepted  by  them,  they  become 
the  rules  of  the  several  railroad  companies  and  such 
organizations  are  not  illegal.  4  Elliott  on  Railroads, 
Sec.  1568;  Ky.  Wagon  Mfg.  Co.  v.  C.  &  M.  R'y  Co., 
98  Ky.  152;  32  S.  W.  Rep.  595;  12  Lewis  R'y  Rep.  48; 
Miller  V.  Mansfield,  112  Mass.  260;  Miller  v.  Georgia 
R.  R.  &  B.  Co.,  88  Ga.  563;  30  Am.  St.  Rep.  170;  18 
L.  R.  A.  323;  Beach,  R'y  Law,  Sec.  924;  U.  P.  &  D. 
C.  R.  R.  Co.  V.  Cook,  50  Am.  and  Eng.  R.  Cas.  90. 

The  reasonableness  of  such  rules  and  regulations 
and  the  manner  of  their  enforcement  in  a  given  case, 
has  by  some  courts  been  held  to  be  a  question  of  fact 
for  the  jury.  But  the  better  authority  seems  to  be 
that  it  must  be  a  question  of  law  for  the  court  to  de- 
cide, if  any  fixed  and  permanent  regulations  are  to  be 
established,  since  one  jury  in  a  given  case  might  pro- 
nounce the  rule  reasonable,  while  another  jury  in 
another  case  might  decide  the  same  rule  to  be  un- 
reasonable. 1  Elliott  on  Railroads,  Sec.  202;  I.  C.  R. 
R.  Co.  V.  Whittemore,  43  111.  420;  Chicago,  Etc.,  R. 
R.  Co.  V.  McLallen,84  111.  109;  Maroney  v.  R.  R.  Co., 
106  Mass.  153;  Yorton  v.  R.  R.  Co.,  54  Wis.  234; 
R.  R.  Co.  V.  Nuzum,  50  Ind.  141;  Fertich  v.  Michener, 
111  Ind.  472;  R.  R.  Co.  v.  Rhoads,  25  Fla.  40;  23  Am. 
St.  Rep.  506. 

A  railroad  company  has  a  right  to  terminate  its  lia- 
bility as  a  common  carrier  by  unloading  and  storing 
freight  in  its  warehouse,  thereby  assuming  the  liability 
of  a  warehouseman,  and  have  a  lien  for  all  storage 
charges.  R.  R.  Co.  v.  Alexander,  20  111.23;  Richards 
v.  R.  R.  Co.,  20  111.  404;  Porter  v.  R.  R.  Co.,  20  lU. 
407;  M.  D.  T.  Co.  v.  Hallock,  64  111.  284;  R.  R.  Co. 
V.  Friend,  64  111.  303 ;  Anchor  Line  v.  Knowles,  66  111. 
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150;  Rothschild  v.  R.  R.  Co.,  69  111.  164;  Cahn  v.  R. 
R.  *Co.,  71  lU.  96;  M.  D.  T.  Co.  v.  Moore,  88  111.  136; 
Scheu  V.  Benedict,  116  N.  Y.  510;M. ,  Etc.,  R.  R.  Co. 
V.  Prewitt,  46  Ala.  63. 

And  the  rale  is  the  same  where  goods  are  allowed  to 
remain  in  the  car  and  the  car  is  used  by  the  consignee 
as  a  storage  room  or  warehouse  for  his  unloaded  freight. 
MiUer  v.  Mansfield,  112  Mass.  260 ;  N.  P.  Co.  v.  B.  & 
M.  R.  R.  Co.,  1  Gray,  263;  Barker  v.  Brown,  138  Mass. 
340;  Miller  v.  Georgia  R.  R.  &  B.  Co.,  88  Ga.  563. 

A  charge  by  a  railroad  company  against  a  consignee 
of  $1  per  car  per  day  for  every  day  that  cars  remain 
unloaded,  after  notice  to  the  consignee  of  arrival, 
and  lapse  of  two  days  in  which  to  unload  the  same,  is 
reasonable  and  valid.  Such  a  charge  is  neither  a  trans- 
portation, terminal  charge  or  subterfuge  for  adding  to 
the  cost  of  transportation  in  excess  of  the  rate  fixed  by 
law.  Miller  v.  Mansfield,  112  Mass.  260;  Miller  v. 
Georgia  R.  R.  &  B.  Co.,  88  Ga.  563;  30  Am.  St.  Rep. 
170;  18  L.  R.  A.  323;  N.  &  W.  R.  R.  Co.  .v.  Adams, 
90  Va.  393;  44  Am.  St.  Rep.  916;  22  L.  R.  A.  530;  U. 
P.  R.  R.  Co.  v.  Cook,  50  Am.  and  Eng.  R.  Cas.  90; 
Ky.  Wagon  Mfg.  Co.  v.  Louisville  R.  R.  Co.,  50  Am. 
and  Eng.  R.  Cas.  90;  Ky.  Wagon  Mfg.  Co.  v.  O.  &  M. 
R'y,  98  Ky.  152;  32  S.  W.  Rep.  595;  12  Lewis  R'y  Rep. 
48;  Baumback  V.  Gulf,  Etc.,  R'y  Co.,  4  Tex.  Civ.  App. 
650;  Crommelin  V.  N.  Y.,  Etc.,  R'y  Co.,  1  Abb.  Ct.  App. 
Dec.  472;  4  Elliott  on  Railroads,  Sec.  1567;  Beach  on 
Railway  Law,  Sec.  924 ;  Jones  on  Liens,  Sec.  284 ;  4 
Lawson's  R.  R.  &  P.,  Sees.  1831,  1832,  p.  3146; 
Wood's  R'y  Law,  1592,1593  and  1600;  2  Waterman, 
Law  Corp.  245,  246 ;  2  Am.  and  Eng.  Ency.  Law,  878- 
881;  Redfield  Law  Railways  (6  Ed.),  67-83;  Barker  v. 
Brown,  138  Mass.  340. 

A  railroad  company  may  make  reasonable  rales  and 
regulations  for  the  convenient  transaction  of  business 
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between  itself  and  those  dealing  with  it,  either  as  pas- 
senger or  as  shippers.  N.  &  W.  R.  R.  Co.  v.  Wysor, 
82  Va.  250;  N.  &  W.  R.  R.  Co.  v.  Irvine,  84  Va.  553; 
Hodges  on  Railways,  553 ;  Redfield  on  Railways,  8ec. 
28. 

When  a  person  or  carrier  has  a  lien  on  goods,  even 
although  he  may  claim  a  lien  for  more  than  he  is  enti- 
tled to,  yet  his  lien  will  not  be  defeated  unless  the 
owner  or  party  desiring  the  possession  of  the  goods 
makes  a  tender  of  either  the  amount  due  or  what  he 
deems  a  reasonable  amount.  Russell  v.  Koehler,  66 
HI.  459;  Hoyt  V.  Sprague,  61  Barb.  497;  B.  &  L.  H. 
R'y  Co.  V.  Gordon,  16  U.  C.  L.  B.  283;  Lowenberg  v. 
Ark.  &  L.  R^y  Co.,  19  S.  W.  Rep.  1051;  Schouler  on 
Bailments,  Sec.  125. 

The  liens  of  carriers  and  warehousemen  are  specific 
liens.  Such  liens  have  always  been  favored  by  the 
courts.  Jones  on  Liens,  Sec.  16;  Green  v.  Farmer,  4 
Burr.  2214 ;  Jacobs  v.  Latour,  5  Bing.  130 ;  Wilson  v. 
Guyton,  4  GiU.  213. 

A  warehouseman's  lien  is  a  common  law  lien,  and  is 
a  specific  lien  for  the  charges  due  upon  the  particular  | 

goods  that  have  been  stored.  Jones  on  Liens,  Sec. 
967;  Steinman  v.  WUkins,  7  W.  &  S.  (Pa.)  466; 
Scott  V.  Jester,  13  Ark.  437;  s.  c,  42  Am.  Dec.  254,  and 
notes. 

Parties  who  are  in  the  habit  of  patronizing  a  certain 
railroad  line,  and  of  receiving  bills  of  lading  in  use,  or 
using  the  same  in  shipping,  are  presumed  to  be  familiar  i 

with  their  conditions,  and  to  assent  to  the  terms  thereof. 
M.  D.  T.  Co.  V.  Moore,  88  111.  138;  Anchor  Line  v. 
Knowles,  66  111.  150;  Am.  Ex.  Co.  v..Schier,  55  111.  I 

140;  Grace  V.  Adams,  100  Mass.  505;  Scaif  v.  Tobin,  ! 

3  B.  &  Ad.  523.  | 

A  carrier's  liability  ends  where  that  of  the  owner, 
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consignee  or  warehouseman  begins.  B.  B.  Co.  v. 
Warren,  16  111.  502. 

While  the  ruling  of  the  English  courts  has  been  that 
demurrage  in  maritime  law  exists  only  by  express  eon- 
tract,  yet  in  this  country  the  courts  have  repeatedly 
declined  to  follow  the  ruling  of  the  English  common 
law  courts  on  this  subject,  and  have  held  that  the  ship- 
owner has  a  lien  upon  the  cargo  for  demurrage,  not- 
withstanding the  absence  of  any  stipulation  or  contract 
therefor  in  the  bill  of  lading.  5  Am.  and  Eng.  Ency. 
of  Law,  p.  546 ;  Porter  on  Bills  of  Lading,  Sec.  356 ; 
Huntley  v.  Dows,  55  Barb.  310;  Hawgood  v.  1310  Tons 
of  Coal,  21  Fed.  Bep.  681;  Young  v.  140,000  Hard 
Brick,  78  Fed.  Bep.  149;  Whitehouse  v.  Halstead,  90 
111.  95;  Ward  V.  Bemis,  32  Conn.  268. 

A  contract  or  condition  in  a  bill  of  lading  issued  to 
the  consignor  of  freight,  or  notice  to  him  of  the  rules 
and  regulations  of  the  company  in  relation  to  storage, 
car  service  or  detention  charges,  is  binding  upon  the 
consignee.  And  this  is  true,  whether  the  consignor  at 
the  time  of  shipment  was  the  owner  of  the  freight,  or 
acting  simply  as  the  agent  of  the  consignee.  Bank  of 
Ky.  V.  Adams  Ex.  Co.,  93  U.  8.  174;  Herr  v.  B.  &  P. 
B.  B.  Co.,  Supreme  Court,  District  of  Columbia,  June 
24,  1897;  York  v.  Central  B.  B.  Co.,  3  Wall.  107; 
Nelson  v.  B.  B.  Co.,48N.  Y.  498;  Shelton  v.  M.  D.  T. 
Co.,  59  N.  Y.  258;  Squire  v.  B.  B.  Co.,  98  Mass.  239; 
Barker  v.  Brown,  138  Mass.  340. 

Where  a  defendant  has  lawfully  a  lien  on  goods  for 
storage,  although  it  may  have  delivered  part  of  them 
without  insisting  upon  it,  as  they  constituted  a  single 
shipment,  it  h§s  a  right  to  retain  the  residue  for  the 
whole  amount  thereof,  and  the  plaintiff  can  not  main- 
tain replevin  for  them.  Barker  v.  Brown,  138  Mass. 
340;  Lane  v.  0.  C.  &  F.  B.  B.  Co.,  14  Gray,  143;  N. 
H.  &  N.  Co.  V.  Campbell,  128  Mass.  104;  Steinman  v. 
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"Wilkins,  7  W.  &  S.  (Pa.)  466;  42  Am.  Dee.  254; 
Schmidt  V.  Blood,  9  Wend.  268;  s.  c,  24  Am.  Dec. 
143 ;  McFarland  v.  Wheeler,  26  Wend.  467 ;  Leuckhart 
V.  Cooper,  2  Hodg.  150;  Buxton  v.  Baughman,  6  Car. 
&  P.  674;  Scott  V.  Jester,  8  Eng.  (Ark.)  437;  Low  v. 
Martin,  18  lU.  286. 

I 

Salmans  &  Dbaper,  attorneys  for  appellees. 

The  question  is  not,  should  the  carrier  by  rail  have 
this  lient  but  has  the  carrier  this  lien  V^  This  court 
is  not  asked  to  determine  whether  appellant  should 
have,  but  whether  it  has  a  lien  on  freight,  independent 
of  contract  or  statute  for  car  service.  Under  this  head 
we  cite:  0.  &  N.  W.  R'y  Co.  v.  Jenkins,  103  lU.  588; 
2  Eedfield  on  Eailroads,  title  ^ ^Demurrage,"  191; 
Crommellin  v.  N.  Y.  &  H.  R.  R.  Co.  10  Bosw.  77;  4 
Keys,  90;  B.  &  M.  R.  R.  Co.  v.  0.  L.  Co.,  19  N.  W. 
Rep.  451 ;  Hutchinson  on  Carriers,  Sec.  478. 

Mr.  Presiding  Justice  Harker  delivered  the 
opinion  of  the  court. 

On  the  second  of  January,  1897,  appellees  were  noti- 
fied that  a  carload  of  lumber  which  had  been  shipped 
over  appellant's  road  had  arrived  in  the  yards  at 
Danville,  Illinois,  that  the  time  for  unloading  the  car 
would  commence  at  7  o'clock  a.  m.  of  January  4, 
and  that  unless  appellees  unloaded  the  car  within 
forty-eight  hours  from  that  date  a  charge  of  $1  per 
day  or  fraction  thereof  would  be  made  for  detention 
of  car  and  use  of  track  beyond  the  time  limited. 

Appellees  paid  the  freight  and  within  a  few  minutes 
after  7  o'clock  on  the  morning  of  th%  fourth  began 
to  remove  the  lumber.  They  continued  to  have  the 
same  removed  during  that  and  the  day  following.  They 
were  also  engaged  in  having  lumber  removed  from 
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two  other  cars,  one  of  which  was  upon  appellant's  road. 
For  that  reason,  and  also  because  of  the  bad  condition 
of  the  ground  for  thirty  or  forty  feet  between  the  car 
and  the  macadamized  road  over  which  the  teamster 
was  forced  to  go,  they  claim  they  were  not  able  to 
remove  all  the  lumber  within  the  forty-eight  hours. 
Between  9  and  10  o'clock  a.  m.,  January  6,  a  bill  for  $1 
for  the  use  of  th^  car  for  that  day  was  presented.  At  that 
time  all  the  lumber  but  one  thousand,  seven  hundred 
and  sixty  feet  had  been  removed.  Appellees  refused  to 
pay  the  bill.  When  their  teamster  returned  for  the  rest 
of  the  lumber  a  few  minutes  afterward  he  found  the  car 
locked  against  him.  Appellant,  claiming  a  lien  upon 
the  lumber  for  the  $1  charged,  refused  to  allow  appellee 
to  take  it  away.  This  suit  in  trover  for  conversion  fol- 
lowed, resulting  in  a  judgment  for  appellees  for  $35. 

It  is  clear  that  the  judgment  must  stand  unless  ap- 
pellant at  the  time  the  car  was  locked  had  a  lien  for 
the  detention  charge  of  $1.  Such  lien  could  arise  only 
by  virtue  of  statute  or  contract  of  the  parties.  Chicago 
&  North  Western  R'y  Co.  v.  Jenkins,  103  111.  588.  It 
is  not  contended  that  the  statute  gave  the  lien.  Nor 
was  there  an  express  contract  between  the  parties  for 
it.  It  is  insisted,  however,  that  as  appellant  had 
adopted  rules  for  demurrage  charges,  which  were 
known  to  appellee,  and  because  they  had  paid  a  like 
charge  in  1890  and  had  not  protested  against  them 
since  that  time,  there  was  such  acquiescence  as  would 
amount  to  a  contract  for  a  lien. 

Railroad  companies  can  not  create  in  their  favor  a 
demurrage  lien  on  freight  not  removed  from  a  car  with- 
in a  short  time  by  simply  publishing  to  the  public  their 
intention  of  doing  so.  They  may  attempt  it,  and  ship- 
pers and  consignees  may  be  compelled  to  use  their 
roads  for  the  transportation  of  freight  with  full  knowl- 
edge of  the  publication.     Detention  charges  may  be 
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paid  a  few  times  by  a  consignee  who  may  feel  that  he 
has  been  somewhat  tardy  in  removing  freight  in  those 
particular  instances.  But  for  all  that,  it  could  not  be 
rightfully  held  that  there  was  such  acquiescence  in  a 
rule  for  demurrage  charge  as  would  amount  to  a  con- 
tract for  it  in  a  future  case  where  the  consignee  felt 
that  there  was  an  unreasonable  insistence  of  its  appli- 
cation. That  is  about  the  case  that  is  presented  to  us 
by  this  record.  The  charge  was  made  under  a  rule  of 
appellant,  of  which  appellees  had  notice;  appellees  paid 
a  like  charge  in  1890  and  had  used  appellant's  road  for 
the  transportation  of  freight  ever  since;  there  was  no 
unnecessary  delay  on  their  part  in  removing  the  lum- 
ber from  the  car  in  question ;  the  delay  seems  to  have 
been  caused  by  the  muddy  condition  of  the  railroad 
yard  in  which  the  car  was  standing,  in  which  not  more 
than  half  a  wagon  load  could  be  hauled  at  one  time; 
the  time  limited  by  the  notice  was,  under  the  circum- 
stances,  short;  at  the  time  the  demurrage  bill  was  pre- 
sented and  the  car  locked,  but  one  wagon  load  remained 
and  the  teamster  was  about  to  remove  that.  We  un- 
hesitatingly say  that  the  action  of  appellant  was,  under 
the  circumstances,  hasty  and  unreasonable. 

Neither  the  amount  of  the  judgment  nor  the  ques- 
tion of  law  involved  in  the  controversy  will  justify  a 
discussion  in  detail  of  the  numerous  points  of  conten- 
tion raised  by  appellant.  We  feel  that  the  law  of  the 
case  was  settled  in  the  case  of  0.  &  N.  W.  R'y  Co.  v. 
Jenkins,  103  111.  588.  As  to  the  disputed  questions  of 
fact  and  the  rulings  of  court  upon  the  admissions  of 
evidence  and  instructions  it  is  only  necessary  to  say 
that  substantial  justice  has  been  done  and  that  the 
judgment  should^be  afSrmed.    Judgment  affirmed. 
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1.  Pleading — Bequisitea  of  a  Special  Demurrer. — A  special  demnrrer, 
like  a  plea  in  abatement,  mast  be  certain  to  a  particular  intent. 

2.  PRAoncE — Overruling  a  Demurrer — Harmless  Error. — An  error  in 
OTerraling  a  demurrer  to  a  replication  to  a  plea  in  abatement  is  harmless 
if  the  plea  in  abatement  is  bad  since  In  that  case  the  demurrer  should 
have  been  carried  back  and  sustained  to  the  plea. 

3.  Demurrer — On  a  Record  Presenting  a  Flea  in  Abatement, — A  de- 
murrer on  a  record  presenting  a  plea  in  abatement,  searches  the  rec- 
ord back  to  such  plea  only,  since  the  plea  does  not  profess  to  answer 
the  declaration,  but  goes  only  to  the  writ. 

4.  PLSA8  IN  Abatement — Certainty  Bequired.—A  plea  in  abatement 
ought  to  be  certain  to  every  intent  in  particular. 

'  5.    Defaults — Admissions  by, — The  entire  cause  of  action,  except  the 
amount  of  damages  as  stated  in  the  declaration,  is  admitted  by  a  default. 

6.  EzozvTiONB— Application  of  Section  61—  Practice  ^e<.— Section  61  of 
Chapter  110,  Revised  Statutes,  entitled  ''Practice"  allowing  an  exception  to 
the  final  judgment,  to  be  taken  in  trials  by  the  court  without  a  jury  by 
consent  of  the  parties  has  no  application  to  a  case  where  a  defendant,  hav- 
ing filed  a  demurrer,  elects  to  stand  by  the  same,  and  the  court  enters 
judgment  by  default  and  assesses  the  damages  on  evidence  heard. 

7.  Damages — Assessment  of  After  Default, — A  proceeding  to  assess 
damages  after  a  default  is  in  no  sense  a  trial,  but  more  in  the  nature  of 
a  special  proceeding.  Under  the  early  common  law  of  this  State  the  sher. 
iff  was  authorized  to  execute  the  writ  of  inquiry  anywhere  in  his  county, 
and  the  proceeding  need  not  be  in  a  court  at  all.  (The  court  presumes 
it  may  still  be  the  law.    Vallandingham  v.  Fellows,  1  Scam.  233.) 
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8.  Exceptions — Must  he  Taken  to  Assessment  of  Damages  on  Default. — 
When  the  demurrer  of  a  defendant  is  overruled  and  he  is  ruled  to  plead^ 
refuses  to  do  so,  but  elects  to  stand  hj  his  demurrer,  the  oourt  enters  judg- 
ment  by  default  and  prooeeds  to  assess  the  damages,  from  whioh  he  prays 
an  appeal,  a  motion  is  necessary  to  set  aside  the  assessment,  and  if  dis- 
allowed, an  exception  must  be  taken  before  the  action  of  the  oourt  can  be 
assigned  as  error. 

• 

AssumpBlt^  on  an  insurance  policy.  Error  to  the  Circuit  Court  of  Rich- 
land County;  the  "Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed 
March  1,  1898. 

Statement  op  the  Case. 

This  is  an  action  of  assumpsit  brought  by  appellee 
against  appellant  to  recover  for  a  loss  under  a  fire  in- 
surance policy  issued  by  appellant  on  the  buildings  and 
personal  property  of  appellee,  described  in  the  policy. 
It  was  made  September  2,  1895,  for  a  term  of  three 
years,  and  covered  a  loss  not  exceeding  $2,575.  The 
greater  part  of  the  property  covered  by  it  was  destroyed 
by  fire  the  night  of  February  3,  1896. 

The  particular  provisions  of  the  policy  necessary  to  be 
referred  to,  are  as  follows:  *^If  the  assured  shall  not 
be  the  sole  and  unconditional  owner  in  fee  of  said  prop- 
erty, then  this  policy  shall  be  null  and  void.  In  case 
of  loss  the  assured  shall  give  this  company  immediate 
notice  therof ,  at  its  branch  office  in  Cincinnati,  Ohio, 
and  within  sixty  days  thereafter,  render  under  oath  to 
its  office,  aforesaid,  a  particular  account  of  said  loss, 
setting  forth  the  date  and  circumstances  of  the  same, 
the  title  and  occupation  of  the  property,  and  shall  fur- 
nish an  itemized  statement  of  the  building  or  buildings, 
by  some  reliable  builder.  *  *  *  And  until  the  proofs 
required  herein  are  made,  the  loss  shall  not  be  pay- 
able.'' 

Immediately  after  the  fire  appellee  notified  the  com- 
pany of  his  loss,  and  on  March  16,  1896,  he  mailed  to 
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appellant  certain  preliminary  proofs  of  loss  required  by 
the  policy,  with  a  letter  requesting  appellant  to  imme- 
diately notify  appellee  of  any  change  desired  in  the 
proofs.  On  the  thirty-first  of  March,  appellant  re- 
mailed  the  proofs  to  appellee,  with  a  letter  pointing  out 
certain  specific  objections  to  them,  but  on  the  same 
date  and  before  the  proofs  and  letter  were  received  by 
appellee,  this  suit  was  commenced.  To  the  declaration 
appellant  interposed  a  plea  in  abatement,  the  substan- 
tive portion  of  which,  besides  what  is  above  quoted 
rom  the  policy,  is  as  follows : 

**And  the  defendant  says  that  the  plaintiflE  has  not 
complied  with  all  the  terms,  conditions  and  stipulations 
of  said  policy  above  set  forth,  but  avers  that  on  the 
sixteenth  day  of  March,  1896,  said  defendant  received 
what  was  de3ignated,  or  purported  to  be  a  proof  of  loss, 
but  the  same  did  not  state  and  set  out  the  title  of  the 
property,  and  did  not  show  the  commercial  value  of 
the  articles  of  personal  property  claimed  to  have  been 
consumed  and  destroyed;  and  the  defendant  says  that 
said  writing,  designated  as  a  proof  of  loss,  was  not  ac- 
cepted by  the  defendant,  and  the  defendant  did,  on  the 
thirty-first  day  of  March,  1896,  refuse  said  writing  and 
wrote  the  plaintiflE,  to  his  postoflBce  address,  to  wit,  at 
Noble,  Illinois;  and  on  the  third  day  of  April,  1896, 
defendant  wrote  one  Parke  Hutchinson,  attorney  for 
the  plaintiflf,  and  refused  said  writing  designated  as  a 
proof  of  loss,  and  pointed  out  the  specific  objections  to 
the  same,  and  thereby  pointed  out  wherein  the  same 
was  defective,  particularly  setting  forth  that  the  same 
did  not  show  the  title  to  the  property  and  did  not  state 
the  interest  of  assured  to  the  property  destroyed,  to  be 
the  owner  in  fee  simple;  and  furthermore  demanding 
and  asking  for  certified  plans  and  specifications  and 
certified  duplicate  bills  of  purchase,  for  the  contents  of 
the  dwelling.     And  the  defendant  avers  that  although 
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said  writing  designated  as  a  proof  of  loss  was  refused 
by  this  defendant,  with  specific  objections  to  the  sanoie, 
that  the  plaintiff  has  omitted  and  neglected  to  correct 
the  same  and  make  a  proof  of  loss,  as  required  by  the 
terms  of  the  policy,  and  forward  the  same  to  this  de- 
fendant. And  the  defendant  says  that  by  the  terms  of 
said  policy,  the  loss  is  not  payable  until  the  proofs,  as 
required  by  the  policy,  are  made.  And  the  defendant 
says  that  the  plaintiff  has  wrongfully  and  prematurely 
brought  this  suit.  And  this  the  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment  of  the  said  writ 
and  that  the  same  may  be  quashed,  etc.'' 

To  this  plea  appellee  filed  three  replications.  First. 
That  the  proofs  of  loss  sent  March  16  stated  that  *'the 
property  insured  belonged  at  the  time  of  the  fire  to  S. 
A.  Hedrick,  and  at  the  time  of  effecting  the  insurance 
it  belonged  to  8.  A.  Hedrick;''  second,  that  the  prelim- 
inary proofs  of  loss  were  sent  to  appellant  March  16, 
1896,  and  that  appellant,  though  requested  to  imme- 
diately return  them,  if  defective,  refused  to  answer  said 
request  for  more  than  two  weeks,  and  until  too  late  to 
secure  service  of  process  at  the  coming  term  of  court, 
by  which  appellant  waived  the  supposed  defects  in  the 
proofs. 

The  third  replication  set  out,  verbatim,  the  entire 
proofs  of  loss  sent  to  appellant,  concluding  with  the 
averment  that  thereby  appellee  had  complied  with  all 
the  provisions  of  the  policy. 

To  these  replications  appellant  interposed  a  general 
as  well  as  a  so-called  special  demurrer,  which  were  over- 
ruled by  the  court,  and  thereupon  the  court  ruled  ap- 
pellant to  plead  to  the  declaration,  which  it  refused  to 
do,  and  elected  to  stand  by  its  demurrer.  The  court 
then  entered  judgment  against  appellant  by  default, 
and  assessed  the  damages  on  evidence  heard  and  ren- 
dered judgment  against  appellant  for  $2,359.90  and 
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costs,  from  which  appellant  prayed  an  appeal  to  this 
court. 

Lynch  &  Bunch  and  R.  W.  Baegee,  attorneys  for 
plaintiflE  in  error. 

In  a  trial  by  a  jury  there  must  be  a  motion  for  a 
new  trial,  and  when  the  same  is  overruled  an  exception 
to  that  ruling.  East  St.  Louis  Electric  R.  R.  Co.  v. 
Cauley,  49  lU.  App.  314;  s.  c,  148  111.  492. 

There  is  an  early  decision  of  the  Supreme  Court 
applying  the  same  rule  to  a  trial  by  the  court,  but  long 
since  overruled  or  abandoned. 

In  a  trial  by  the  court  exceptions  may  be  taken  and 
assigned  for  error,  whether  such  exception  relates  to 
receiving  improper,  or  rejecting  proper  testimony,  or 
to  the  final  judgment  of  the  court  upon  the  law  and 
the  evidence.  Starr  and  Curtis,  Par.  61,  Ch.  110; 
Metcalf  V.  Fonts,  27  111.  113;  Mahony  v.  Davis  et  al., 
44  111.  288;  David  M.  Force  Mfg.  Co.  v.  Horton  et  al., 
74  111.  310;  Jones  v.  Buffum,  50  111.  277;  Hobbs  v.  Fer- 
guson's  Estate,  100  111.  232. 

Paeke  Hutchinson  and  R.  S.  C.  Reaugh,  attorneys 
for  defendants  in  error. 

Contended  that  the  general  demurrer  to  the  replica- 
tions opens  the  entire  record;  the  first  question  to 
determine  being  the  suflBciency  of  the  replications;  the 
second  being,  that  in  case  they  are  insufficient,  is  the 
plea  in  abatement  sufficient,  and  if  not,  is  appellant  in 
a  position  to  complain  of  the  judgment  of  the  court  f 

Tlie  matter  set  out  in  the  plea  in  abatement  by  way 
of  inducement,  is  not  traversable.  Stephens  on  Plead- 
ing, Sec.  243;  Gould  on  Pleading,  Part  VII,  Sees. 
57-8. 

The  only  real  point  made  by  the  plea  in  abatement 
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is,  that  under  the  policy  appellee  was  required  to  state 
in  his  proofs  of  loss  that  he  was  the  owner  in  fee  simple 
of  all  the  property  insured,  both  real  and  personal,  and 
that  by  reason  of  his  failure  to  do  so,  that  suit  was 
prematurely  brought;  the  plea  alleging  that  appellee 
did  not  state  in  his  proofs  that  he  was  the  owner  in  fee 
simple.  The  plea  in  abatement  does  not  state  what 
appellee  did  state  in  his  proofs  of  loss  as  a  compliance 
with  the  policy,  but  negatively  asserts  that  because  he 
did  not  do  one  or  perhaps  two  things,  which  the  policy 
does  not  require,  but  which  counsel  for  appellant  think 
necessary,  therefore  the  suit  was  prematurely  brought. 
The  first  and  third  replications,  on  the  other  hand, 
give  the  exact  facts;  show  the  court  just  what  was 
done  as  a  compliance  with  the  requirement  of  the 
policy;  and  the  demurrer  to  the  replications  show  that 
in  the  plea  in  abatement  there  is  a  willful  misrepresen- 
tation or  suppression  of  material  facts.  These  facts 
may  be  brought  to  the  knowledge  of  the  court  by  rep- 
lication so  that  the  court  can  see  by  the  pleadings  just 
what  had  been  done,  and  the  same  conclude  with  veri- 
fication. 1  Chitty  on  Pleading  (6  Ed.),  sub-head 
entitled  * 'Replication  to  Pleas  in  Abatement, '^  p. 
1063.  Also:  Where  the  plaintiff  confessed  the  defend- 
ant's plea,  and  avoids  it  by  other  new  matter,  he 
should  not  pray  damages  but  must  maintain  his  writ. 
Chitty  on  Pleading  (6  Ed.),  Rep's,  to  Pleas  in  Abate- 
ment, p.  464.  • 

When  a  plaintiff  replies  to  a  plea  in  abatement  and 
the  defendant  demurs  to  the  replication,  the  plaintiff 
should  not  conclude  his  joinder  in  demurrer  with  a 
prayer  of  judgment  of  his  debts  or  damages,  but  should 
merely  pray  that  the  defendant  answer  over.  1  Chitty 
on  Pleadings  (6  Ed.),  465. 

Where  a  plea  in  abatement  is  regularly  put  in,  the 
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plaintiff  may  either  reply  or  demur.     If  the  plea  be 
untrue  in  fact,  he  should  reply. 

The  demurrer  opens  the  entire  record,  and  if  the 
plea  is  bad,  in  what  respect  can  appellant  complain? 
In  such  case  the  demurrer  would  have  been  carried 
back  to  the  plea  and  sustained.  Snyder  v.  State  Bank, 
Breese,  161;  Phoebe  (woman  of  color)  v.  Jay,  Breese, 
268;  Buckmaster  v.  Grundy,  1  Scam.  310;  Davis  v, 
Wiley,  3  Scam.  234;  McDonald  v.  Wilkie  et  al.,  13  111. 
25;  Peoria  &  Oquawka  R.  R.  Co.  v.  Neill,  16  111.  271; 
Adams  v.  Hardin,  19  111.  273;  Safford  v.  Miller  et  al., 
59  111.  209;-  Bracket  v.  People  ex  rel.,  72  111.  596; 
Chestnut  v.  Chestnut,  77  111.  348. 

A  party  should  not  demur  unless  he  be  certain  that 
his  own  previous  pleading  is  substantially  correct. 
*  *  *  On  demurrer  the  court  will  consider  the 
whole  record  and  give  judgment  for  the  party  who 
thereon  appears  to  be  entitled  to  it.  1  Chitty  on  Plead- 
ing (6  Ed.),  668. 

The  appellant  is  not  in  a  position  to  attack  the 
assessment  of  damages  for  the  first  time  in  the  Appel- 
late Court.  The  abstract  shows  no  objections  to  the 
introduction  of  any  of  the  evidence ;  the  only  thing  it 
does  show  is  a  general  exception  to  the  holding  of  the 
court;  in  other  words,  the  judgment.  This  can  not  be 
said  to  open  the  record  for  the  purpose  of  attacking 
the  evidence  on  the  ground  of  incompetency  after  allow- 
ing its  introduction  without  objection. 

Exceptions  to  the  admission  of  evidence  must  be 
made  during  the  progress  of  the  trial.  A  general  ex- 
ception can  not  be  taken  to  several  rulings  as  an  excep- 
tion in  gross,  but  each  exception  must  be  taken  to  each 
ruling  as  it  arises  on  the  trial.  Clemson  v.  Kruper, 
Breese,  211;  Swafford  v.  Dovenor,  1  Scam.  166;  Miere 
V.  Brush,  3  Scam.  23;  Hill  v.  Ward,  2  Gil.  293; 
Dickhut  V.  Durrell,  11  111.  80;  E.  St.  Louis  Electric 
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E.  E.  Co.  V.  Cauley,  49  111.  App.  314;  E.  St.  Louis 
Electric  E.  E.  Co.  v.  Cauley,  148  111.  492. 

In  Clemson  v.  Kruper,  Breese,  211,  the  court  say: 
''It  is  objected  on  the  part  of  the  defendant  in  error  that 
refusing  to  grant  a  new  trial  can  not  be  assigned  for 
error.  It  needs  no  argument  nor  authority  to  prove 
that  a  party  can  not  be  permitted  to  assign  for  error 
in  this  court,  any  opinion  or  decision  of  the  Circuit 
Court,  made  or  expressed  during  the  progress  of  a 
cause,  in  the  propriety  of  which  at  the  time  of  its 
occurrence  he  silently  acquiesced.''  Hill  v.  Ward,  2 
Gil.  293. 

Exceptions  to  evidence  must  be  taken  as  soon  as  the 
court  decides  to  admit  or  reject  it,  though  the  exception 
may  be  reduced  to  form  afterward.  A  party  can  not 
assign  for  error  the  admission  of  testimony  to  which  he 
did  not  except.  Dickhut  v.  Durrell,  11  111.  80.  A 
general  exception  can  not  be  taken  to  several  rulings  as 
an  exception  in  gross,  but  each  exception  must  be 
taken  to  each  ruling  as  it  arises  on  the  trial.  E.  St.  L. 
Electric  E.  E.  Co.  v.  Cauley,  148  111.  492. 

Not  only  was  appellant  required  under  the  repeated 
decision  of  this  court  to  object  to  any  evidence  which  it 
thought  incompetent  at  the  time  it  was  offered,  but 
after  all  the  evidence  was  heard,  if  it  failed  to  warrant 
a  judgment,  it  was  the  duty  of  appellant  to  move  to  set 
aside  the  assessment;  and  failing  to  do  that,  it  will  be 
bound  by  it. 

In  case  of  default,  and  where  exception  is  desired  to 
be  taken  in  this  court  to  the  improper  admission  of 
evidence  taken  on  the  hearing  of  the  assessment  of 
damages,  it  is  necessary,  after  the  assessment,  for  the 
party  objecting  to  move  the  court  to  "set  aside  the 
assessment,"  and  in  case  of  refusal  to  preserve  excep- 
tion. Unless  this  be  done  no  objection  can  be  taken 
in  this  court  to  the  improper  admission  of  evidence. 
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Beam  v.  Laycock  et  al.,  3  111.  App.  44;   McCord  y. 
Mechanics'  National  Bank,  84  111.  50. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the 
Court. 

The  first  assignment  of  error  questions  the  ruling  of 
the  court  in  overruling  the  demurrer. 

In  the  view  we  take  of  the  pleadings  it  is  unnecessary 
to  pass  upon  that  question,  at  least  so  far  as  the  special 
demurrer  is  concerned;  nevertheless  a  brief  notice  of 
one  or  more  of  the  grounds  of  special  demurrer  may 
not  be  unprofitable. 

Take  the  first  ground:  **Said  replications  are  all 
special  and  conclude  with  a  verification.''  This  is  only 
an  argumentative  way  of  saying  they  should  conclude 
to  the  country. 

Take  the  second  ground:  *'Said  replications  do  not 
traverse  all  the  facts  alleged  in  the  plea.''  This  falls 
far  short  of  stating  what  facts  alleged  in  the  plea  are  not 
traversed. 

The  other  grounds  are  of  similar  character.  A 
special  demurrer,  like  a  plea  in  abatement,  must  be 
certain  to  a  particular  intent.  1  Chitty's  Pleadings 
(8  Am.  Ed.  from  6  Lond.  Ed.),  p.  666;  Cover  v. 
Armstrong,  66  111.  267;  Holmes  v.  C.  &  A.  R.  R.  Co., 
94  111.  439 ;  Iron  Clad  Dryer  Co.  v.  Chicago  Trust  and 
Savings  Bank,  50  111.  App.  461. 

If  it  be  conceded  that  the  court  erred  in  overruling 
the  general  demurrer  to  the  replications,  no  harm  was 
done  appellant  if  its  plea  in  abatement  was  bad,  since 
in  that  case  the  demurrer  should  have  been  carried 
back  and  sustained  to  the  plea.  P.  &  Q.  R.  R.  Co.  v. 
Neill,  16  111.  270.  A  demurrer  on  a  record  presenting 
a  plea  in  abatement  searches  the  record  back  to  such 
plea  only,  since  the  plea  does  not  profess  to  answer  the 
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declaration,  but  goes  only  to  the  writ.     Ryan  v.  May, 
14  111.  50. 

Was  appellant's  plea  in  abatement  good?  Such  a 
plea  ought  to  be  certain  to  every  intent  in  particular. 
Parsons  v.  Case,  45  111.  296,  The  plea,  while  admitting 
that  some  kind  of  proofs  of  loss  were  sent  to  appellant, 
does  not  state  their  contents,  but  avers  that  the  proofs 
did  not  state  and  set  out  the  title  to  the  property.  This 
allegation  is  equally  consistent  with  each  of  the  two 
theories,  viz.,  either  that  the  proofs  were  absolutely 
silent  upon  the  subject  of  the  title  to  the  property  or 
that,  though  attempting  to  set  out  title,  they  were  So 
defective  as  not  to  be  a  compliance  at  all  with  the  sub- 
stantial requirements  of  the  policy  in  that  regard,  and 
so  the  pleader  says  the  title  was  not  stated.  If  the  lat- 
ter is  meant  by  the  pleader,  he  is  pleading  a  conclusion 
of  law  as  applied  to  the  proofs  furnished  by  appellee. 
To  have  made  his  plea  good  he  should  have  stated  pre- 
cisely and  particularly  what  the  proofs  showed  appel- 
lee to  have  stated  in  that  regard,  especially  since  ap- 
pellant admits  by  his  plea  that  proofs  of  some  kind 
were  furnished.  To  say  that  a  certain  document  does 
not  state  such  and  such  facts  may  be  argumentative, 
but  lacks  that  precision  which  is  required  in  saying 
what  facts  the  document  does  state.  That  this  plea  is 
an  attempt  to  plead  a  conclusion  of  law  into  the  record, 
is  further  evidenced  by  the  fact  that  it  avers  that  ap- 
pellant wrote  appellee  that  the  proofs  failed  to  show 
that  he  was  sole  and  unconditional  owner  in  fee  of  the 
property,  a  requirement  not  demanded  by  the  policy  as 
to  the  proofs.  He  was  only  required  to  state  his  title, 
whatever  it  was,  and  that,  we  are  of  opinion,  could  be 
done  by  any  equivalent  terms  to  fulfill  the  title  he 
represented  himself,  in  the  policy,  to  be  possessed  of. 
Technical  nicety  was  not  contracted  for.  We  are  of 
the  opinion  that  the  plea  in  abatement  was  bad  and 


FouETH  DiSTEicT — Febeuary  Teem,  1898.      611 

Phoenix  Ins.  Co.  y.  Hedriok. 

that  the  demurrer  should  have  been  carried  back  to  the 
plea  and  sustained  to  it,  but  because  that  was  not 
formally  done  is  of  no  consequence ;  at  least  appellant 
has  no  reason  to  complain  of  it. 

The  admission  of  improper  evidence  on  behalf  of 
appellee,  as  well  as  the  rendering  of  the  judgment  in 
his  favor,  are  assigned  for  error. 

From  the  view  we  take  of  the  matter,  the  judgment 
by  default  was  properly  rendered,  since  appellant 
refused  to  plead  to  the  declaration,  and  the  record  is 
not  in  condition  to  pass  upon  the  errors  assigned. 

The  entire  cause  of  action,  as  stated  in  the  declara- 
tion, was  admitted  by  the  default,  except  the  amount 
of  damages. 

Section  61  of  the  Practice  Act,  allowing  an  exception 
to  the  final  judgment,  to  be  taken  on  trials  by  the 
court  without  a  jury,  and  by  consent  of  the  parties, 
has,  in  our  opinion,  no  application  to  a  case  like  this. 
The  proceeding  to  assess  the  damages  was  not  with 
appellant's  consent,  within  the  meaning  of  this  section. 
Assessment  of^damages  is  in  no  sense  a  trial.  It  is 
more  in  the  nature  of  a  special  proceeding.  Under  the 
early  common  law  of  this  State  (and  we  presume  it 
may  still  be  the  law)  the  sheriff  was  authorized  to  exe- 
cute the  writ  of  inquiry  anywhere  in  the  county,  and 
the  proceeding  need  not  be  in  a  court  at  all.  Vanland- 
ingham  v,  Fellows,  1  Scam.  233. 

Notwithstanding  the  section  of  the  statute  above 
referred  to,  it  is  still  necessary  to  make  a  motion  to  set 
aside  the  assessment,  and  if  it  is  disallowed,  to  take  an 
exception  to  the  ruling  of  the  court.  Beam  v.  Lay- 
cock,  3  Bradw.  44,  and  cases  there  cited.  No  excep- 
tion was  in  fact  taken  to  the  introduction  of  evidence 
on  the  assessment  of  damages. 

We  have  examined  the  evidence  and  find  it  not  only 
relevant,  but  fully  sufficient  to  support  the  judgment. 
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As  to  the  evidence  introduced  by  appellee  to  prove 
title,  that,  also,  we  think,  is  sufficient  to  fulfill  the 
requirements  of  the  policy,  but  whether  it  is  or  not  is 
immaterial,  as  the  default  admitted  all  the  facts  pleaded 
in  the  declaration,  and  its  sufficiency  has  not  been 
challenged. 

Finding  no  error  in  the  record  requiring  a  reversal 
of  the  judgment,  it  is  affirmed. 


John  J.  Schneider^  Warden  of  the  Sonthem  Penitentiary^ 
y.  The  Lebanon  Dairy  and  Creamery  Co. 

1.  Promissort  Notes— Jn  the  Hands  of  Agents, — ^The  deposit  of  a  promis- 
sory note  with  an  agent  of  a  third  party  on  condition  that  it  is  to  be  used 
by  snoh  third  party  for  a  specified  purpose  will  not  confer  title  so  as  to 
authorize  the  agent's  principal  to  hold  the  note  for  a  different  purpose. 
The  delivery  of  the  note  without  the  preformanoe  of  the  condition  passes 
no  title. 

2.  Sahs — Delivery  to  Agents. — ^If  a  note  is  delivered  to  an  agent  to  be 
used  for  a  certain  purpose,  it  will  be  void,  if  diverted  from  that  purpose, 
in  the  hands  of  any  person  having  notice  of  such  delivery. 

3.  Same — Authority  of  Agents  to  Use  for  SpeckU  Purposes. — An  agent 
authorized  to  use  a  negotiable  instrument  for  a  special  purpose  may  apply 
it  to  a  different  use  and  under  certain  conditions  pass  the  title.  He  may 
fraudulently  use  it  and  pass  its  title  to  a  bona  fide  purchaser  for  value,  but 
good  faith  in  the  purchaser  is  a  necessary  element.  If  the  purchaser 
knows  or  the  circumstances  are  such  as  to  lead  him  to  believe  that  the 
agent  has  no  authority  to  transfer  the  note,  he  will  not  be  protected 
against  equitable  defenses  of  the  maker. 

4.  Agent —  Who  Must  Inquire  Into  His  Authority. — If  the  agency  of  a 
party  is  made  to  appear  the  principal  will  not  be  bound  beyond  the  author- 
ity of  the  agent.  Persons  having  notice  of  the  agency  are  bound  to  inquire 
into  the  agent's  authority,  or  deal  with  him  at  their  peril. 

Assampslty  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
St.  Clair  County;  the  Hon.  Alonzo  8.  Wilderman,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Afi^med.  Opinion  filed 
March  1,  1898. 

Charles  W.  Thomas,  attorney  for  appellant. 

All  that  is  necessary  to  enable  any  indorsee  to  sue 
upon  a  vote  is  the  legal  title  to  it,  and  the  owner  of  the 
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• 

legal  title  must  sue  in  his  own  name.  It  is  no  concern 
of  the  makers  in  whom  the  equitable  or  beneficiary  in- 
terest is  vested.     Burnap  v.  Cook,  32  111.  168. 

In  this  case  the  doctrine  is  affirmed  that  controver- 

,  sies  over  the  real  ownership  of  a  note  do  not  concern 

the  maker;  he  is  acquitted  by  a  judgment  in  favor  of 

the  legal  holder.  4  Am.  and  Eng.  Ency.  of  Law  (2  Ed. ) , 

p.  496;  Story,  Prom.  Notes  (6  Ed.),  Sees.  381,  382. 

HamtlTj  &  Borders,  attorneys  for  appellee. 

Knowledge  of  fraud  or  illegality  impeaches  the 
bona  fide  of  the  holder  and  destroys  his  title.  Daniels 
on  Negotiable  Instruments  (3  Ed),  Sec.  789,  p.  739. 

Parties  dealing  with  a  special  agent  are  bound  to 
know  that  he  is  acting  within  the  scope  of  his  powers. 
Eeynolds  v.  Ferree  et  al.,  86  111.  570. 

A  special  agent  is  one  whose  authority  is  confined  to 
a  particular  or  individual  instance.  In  this  case  the 
sole  authority  conferred  on  Baker  by  Seiter  was  to 
obtain  the  note  from  Gleason  and  deliver  it  to  Seiter, 
and  this  authority  constituted  Baker  Seiter's  special 
agent  for  that  express  purpose  only. 

A  special  agent  is  appointed  only  for  a  particular 
purpose  and  is  invested  with  limited  powers.  Chitty 
on  Contracts,  285. 

A  special  agency  properly  exists  when  there  is  a  del- 
egation of  authority  to  do  a  single  act.  Story  on 
Agency,  Sec.  17. 

It  is  a  general  rule  that  if  a  special  agent  acts  out- 
side of  the  authority  conferred,  the  principal  will  not 
be  bound  by  his  acts.  Dart  v.  Hercules  et  al.,  57  111. 
446. 

A  special  agent,  to  bind  his  principal,  must  act  with- 
in the  scope  of  the  authority  conferred.  A  party  pur- 
chasing of  a  special  agent  is  bound,  at  his  peril,  to  know 
the  extent  of  the  agent's  authority.  Baxter  v.  Lamont, 
60  111.  237;  Thornton  v.  Boyden,  31  111.  200. 
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A  special  power  to  draw  checks,  sign  or  indorse 
notes  which  are  to  be  used  at  a  certain  bank,  will  not 
empower  the  agent  to  sign  notes  in  the  principal's 
name  to  be  used  in  other  transactions.  Citizens'  Sav- 
ings Bank  v.  Hart,  32  La.  Ann.  22. 

The  power  to  indorse  and  discount  notes  for  one 
purpose  can  not  be  extended  to  another.  Callender  v. 
Golsan,  27  La.  Ann.  311. 

Mr.  Justice  Worthington  delivered  the  opinion 
OF  THE  Court. 

Appellant  sues  on  a  promissory  note  and  the  com- 
mon counts. 

The  declaration  avers  appellee  on  October  3,  1894, 
made  its  promissory  note  for  $5,000  payable  to  the 
order  of  Henry  Seiter,  six  months  after  date  at  H. 
Seiter  &  Company's  Bank  in  Lebanon;  and  that  on  De- 
cember 1,  1894,  Seiter,  by  indorsement,  assigned  said 
note  to  appellant,  whereby  appellee  became  liable  to 
pay  appellant  said  note  according  to  its  tenor  and  effect, 
and  promised  so  to  do. 

Appellee  plead  the  general  issue  and  three  special 
pleas.  The  issues  made  by  the  pleadings,  material 
under  the  evidence,  to  be  considered,  are  want  of  con- 
sideration, and  that  there  was  no  delivery  of  the  note 
such  as  would  make  appellant  its  owner  or  legal  holder. 
The  case  was  tried  by  the  court,  jury  being  waived, 
and  judgment  rendered  for  appellee. 

Appellee  is  a  corporation.  Henry  Seiter  was  its 
president  and  principal  stockholder.  He  was  also  inter- 
ested in  the  bank  of  H.  Seiter  &  Company  at  Lebanon; 
how  or  to  what  extent  is  not  disclosed  by  the  evidence. 
Appellee  had  overdrawn  its  account  at  the  Seiter  &  Com- 
pany's Bank,  and  on  the  third  of  October,  1894,  made 
the  note  in  controversy,  payable  to  Henry  Seiter  or 
order,  its  president,-  to  be  discounted,  and  its  proceeds 
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applied  on  its  overdraft.  It  received  no  credit  at  the 
bank  for  the  note.  Seiter  indorsed  it  in  blank,  and 
gave  it  to  Gleason,  a  broker  at  St  Louis,  to  be  placed 
there  for  discount,  and  to  be  returned  to  him,  if  not 
discounted.  Seiter  testifies,  and  in  this  he  is  corrob- 
orated by  Gleason,  that  it  was  the  understanding  be- 
tween him  and  Gleason,  when  he  gave  him  the  note, 
that  he  was  to  return  it  if  unable  to  negotiate  its  dis- 
count. This  occurred  some  time  in  the  early  part  of 
December,  1894. 

On  Monday,  the  tenth  of  December,  1894,  Seiter 
made  an  assignment  under  the  State  law.  James  D. 
Baker  had  formerly  been  a  partner  of  Seiter's,  and  for 
many  years  had  held  '*very  close  business  relations 
with  him.''  On  Sunday,  December  9,  the  day  pre- 
ceding the  assignment,  he  had  an  interview  with  Seiter 
at  Lebanon.  He  knew  then  that  Seiter  was  going  to 
make  an  assignment.  While  warden  of  the  Southern 
Illinois  penitentiary,  he  had  deposited  over  $6,000 
in  the  Seiter  and  Company  Bank,  and  owing  to 
the  bank's  straitened  financial  condition,  it  could  not 
be  drawn  out.  Judge  Kramer  testifies  *'he  (Baker) 
owed  money  as  ex-warden  of  the  penitentiary  and  ex- 
treasurer  of  the  criminal  insane  hospital."  At  this 
interview,  on  December  9,  Seiter  instructed  Baker  to 
get  the  note  in  controversy  from  Gleason,  if  it  had  not 
been  discounted,  and  return  it  to  him.  If  it  had  been 
discounted,  he  was  authorized  to  get  the  money  and 
use  it  according  to  his  judgment.  Seiter  testifies  and 
it  is  not  contradicted.  **Aher  the  assignment,  of  course, 
I  wanted  to  get  the  note,  and  I  had  heard  nothing  from 
it,  and  supposed  Gleason  had  not  placed  it,  and  I  asked 
Mr.  Baker  to  call  on  Gleason  and  get  the  note  and  re- 
turn it  to  me.  *  *  *  These  were  my  instructions  to 
Mr.  Baker.  He  had  no  authority  from  me  to  negotiate 
the  note."     **He  had  no  authority  to  use  the  note  at 
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all.  I  was  sure  he  (Gleason)  would  give  him  the  note, 
or  I  would  not  have  asked  Baker  to  get  it  for  me.  I 
am  sure  I  did  not  tell  Baker  to  get  this  note  and  use  it 
to  clear  up  his  shortage  as  warden  of  the  penitentiary 
for  the  account  in  my  banks. '^ 

After  the  interview  with  Seiter  on  Sunday,  Decem- 
ber 9,  Baker  wired  Judge  Kramer,  who  was  the  agent 
of  appellant,  and  a  penitentiary  commissioner  to  meet 
him  that  evening  at  St.  Louis,  which  he  did.  With 
reference  to  this  interview  Kramer  testifies:  **Baker 
explained  to  me  all  about  the  note  that  evening.  He 
told  me  about  the  financial  condition  of  Seiter;  that 
State  funds  had  been  kept  in  Seiter's  bank  and  that  he 
was  unable  to  get  any  for  the  State,  but  that  he  had 
been  able  to  get  this  note;  that  Qleason  had  it  as 
broker  to  negotiate,  and  that  if  Gleason  got  the  money, 
he  would  turn  it  over  to  me ;  he  owed  money  as  ex- 
warden  and  ex-treasurer  of  the  criminal  insane  hospital ; 
and  that  if  he  did  not,  he  would  give  me  the  note." 
The  next  day,  Monday,  Baker  and  Kramer  met 
Gleason. 

During  that  day  Gleason,  in  company  with  Kramer, 
made  efforts  to  discount  the  note,  but  failed.  In  the 
afternoon  Gleason  went  by  himself  and  tried  to  place 
it.  He  was  met  in  his  efforts  by  the  report  that  Seiter 
had  made  an  assignment,  the  news  being  published  in 
a  St.  Louis  afternoon  paper,  and  failed  to  negotiate  its 
discount.  About  5  o'clock  in  the  afternoon  he  again 
met  Baker  and  Kramer,  and  reported  that  the  assign- 
ment of  Seiter  was  known  and  that  the  note  could  not 
be  discounted.  He  then  returned  the  note  to  Baker. 
His  testimony  as  to  what  took  place  between  him  and 
Baker  is  in  substance  as  follows:  ''Baker  said,  well 
give  it  to  me  to  give  to  Henry  (meaning  Henry  Seiter). 
I  delivered  it  to  Baker  for  delivery  to  Seiter. 
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**Q.  You  had  no  hesitation,  from  what  he  stated 
that  he  was  going  to  do  with  it,  in  delivering  it  to  himf 

**A.  Not  in  the  least.  I  delivered  it  as  if  it  had 
been  to  Seiter  himself.'' 

The  time  of  this  conversation  is  not  fixed  expressly 
by  the  witness,  but  the  fact  that  the  eflEort  to  negotiate 
the  note  did  not  cease  until  the  news  of  the  assignment 
was  published  that  afternoon,  and  that  Gleason 
reported  that  fact  to  both  Baker  and  Kramer,  and 
then  delivered  the  note  to  Baker,  indicates  that  it  took 
place  at  the  time  of  the  delivery  of  the  note  to  Baker. 

A  few  minutes  after  this,  not  to  exceed  a  half  an 
hour.  Baker  gave  the  note  to  Kramer,  as  agent  for  ap- 
pellant. Kramer  testifies:  "The  note  was  turned  over 
to  me  on  account  of  the  funds  he  (Baker)  owed  to  the 
State.  It  is  apparent  from  the  evidence  that  Kramer, 
as  agent  of  appellee,  knew  of  this  assignment  when  he 
received  the  note.  Circumstances  in  evidence  also 
strongly  indicate  that  he  must  have  known  the  condi- 
tions under  which  Gleason  delivered  the  note  to 
Baker. 

If  he  did,  he  was  apprised  of  the  fact  that  Gleason, 
as  Seiter's  agent,  delivered  it  to  Baker  upon  Baker's 
representation  that  Seiter  had  directed  him  to  get  it,  if 
not  discounted,  and  return  it  to  Seiter.  In  other 
words,  that  he  was  apprised  of  the  fact  that  Baker  was 
an  agent  of  Seiter  to  procure  the  return  of  the  note  to 
Seiter,  and  for  no  other  purpose.  If  this  is  so,  appel- 
lant did  not  become  the  bona  fide  and  legal  owner  and 
holder  of  the  note  so  as  to  be  protected  against  equities 
of  the  maker.  Information  to  Kramer  as  agent  in  the 
transaction  of  the  business  of  his  agency  was  informa- 
tion to  his  principal. 

An  agent  authorized  to  use  a  negotiable  instrument 
for  a  special  purpose  may  apply  it  to  a  diflEerent  use, 
and  under  certain  conditions  pass  its  legal  title.     He 
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may  even  fraudulently  use  it  and  yet  pass  its  title  to  a 
bona  fide  purchaser  for  value.  But  good  faith  in  the 
purchaser  is  a  necessary  element.  If  the  purchaser 
knew,  or  the  circumstances  were  such  as  to  lead  him  to 
believe,  that  the  agent  had  no  authority  to  transfer 
the  note,  he  would  not  be  a  purchaser  in  good  faith. 
In  such  case  he  would  not  be  protected  against  an 
equitable  defense  by  the  maker  of  the  note.  If  he 
knew,  too,  that  the  holder  of  the  note  received  it  as  the 
agent  of  the  payee,  from  some  person  other  than  the 
payee,  it  would  be  his  duty  to  ascertain  the  scope  of 
the  agency  of  the  holder.  He  would  have  no  right  to 
presume  under  such  circumstances  that  the  agent  had 
authority  to  apply  it  in  the  payment  of  his  own  debts. 

**If  the  agency  of  the  party  is  made  to  appear,  the 
principal  will  not  be  bound  beyond  the  authority  of 
the  agent;  when  the  holder  has  notice  that  the 
party  acting  as  agent  is  such,  he  is  bound  to  inquire 
into  his  authority."  Randolph  on  Commercial  Paper, 
Sec.  388. 

''Parties  dealing  with  an  assumed  agent  should  be 
careful  to  see  and  be  assured  that  he  is  the  agent  that 
he  represents  himself  to  be,  and  that  he  is  acting 
within  the  scope  of  his  powers.''  Reynolds  v.  Ferree 
etal.,  86  111.  576. 

"The  principal  of  a  special  agent  is  only  bound  by 
acts  of  the  agent  which  are  strictly  in  accordance  with 
his  authority,  and  a  third  party  is  bound  at  his  peril  to 
ascertain  the  limits  of  his  authority.''  1  Am.  &  Eng. 
Ency.  of  Law,   p.  351. 

"An  agent  has  no  right  to  use  negotiable  paper 
belonging  to  his  principal  for  his  individual  purposes, 
and  if  the  party  dealing  with  the  agent  has  notice  that 
he  is  thus  acting  in  fraud  of  his  principal's  rights,  he 
can  not  hold  the  principal  liable."  Daniel's  Negotia- 
ble   Instruments,   Sec.   282;    Stainback  v.   Bank  of 
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Va.,  11  Grattan,  269;  Mechanics'  Bank  of  Mo.  v. 
Schaumburg,  38  Mo.  238;  First  National  Bank  v.  Gay, 
63  Mo.  33. 

'*If  he  (the  agent)  wrongfully  delivers  the  note,  the 
maker  is  not  bound  unless  it  comes  into  the  hands  of  a 
bona  fide  holder  under  the  rules  entitling  him  to  pro- 
tection." Daniel  on  Negotiable  Instruments,  Sec.  63; 
Ware  v.  Smith,  62  Iowa,  159. 

**It  is  clear  that  the  deposit  of  a  promissory  note 
with  an  agent  of  the  third  party,  on  the  condition  that 
it  should  be  used  by  the  agent's  principal  for  a  speci- 
fied purpose,  will  not  confer  title  so  as  to  authorize  the 
principal  to  hold  the  note  for  a  different  purpose. 
Under  such  circumstances,  without  the  performance  of 
the  condition,  there  is  no  deliver}^  in  a  commercial 
sense  and  no  title  passes. "  Quebeck  Bank  v.  Hillman, 
110  W.  S.  182. 

**If  a  note  be  delivered  to  an  agent  to  be  used  for  a 
certain  purpose,  it  will  be  void  if  diverted  from  that 
purpose  in  the  hands  of  any  person  having  notice  of 
such  delivery."     Daniel's  Neg.  Inst.,  Sec.  855a. 

**A  note  or  bill,  however  complete,  takes  eflEect  only 
on  delivery."  2  Am.  and  Eng.  Ency.  of  Law,  p. 
234. 

**It  may  be  conceded  as  well  settled  under  the  law 
merchant  that  delivery  is  absolutely  essential  to  the 
transfer  by  indorsement  of  negotiable  instruments." 
Home,  Knox  &  Co.  v.  Ould  &  Carrington,  28  Gratt. 
(Va.)  1;  Fearing  v.  Clark,  16  Gray,  76;  Thomas  v. 
Watkins,  16  Wis.  571. 

Counsel  for  a  ppellant  say  that  all  that  is  necessary 
to  enable  any  indorser  to  sue  on  a  note  is  that  he  shall 
have  the  legal  title,  citing  Burnap  v.  Cook,  32  111.  168. 
This  is  true,  but  the  legal  title  is  not  had  until  there  is 
a  delivery  and  delivery  is  not  made  when  taken  from 
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one  who  is  known  to  be  an  agent  not  authorized  to  de- 
liver. 

Samming  the  case  up  then,  it  amounts  to  this.  Ap- 
pellee executed  its  note  to  Seiter,  its  president,  to  be 
discounted,  and  its  proceeds  applied  to  meeting  its  over- 
draft at  the  bank.  In  legal  effect  Seiter  was  its  agent 
to  procure  this  discount  and  apply  the  proceeds.  Ap- 
pellant received  no  credit  or  consideration  for  the  note. 
It  afterward  paid  its  overdraft  from  other  sources.  It 
was  then  entitled  to  a  return  of  the  note  unless  held  by 
some  bona  fide  purchaser  for  value.  Seiter  gave  the 
note  to  Gleason  to  be  discounted,  and  if  not  to  be  re- 
turned to  him.  Gleason  fails  to  have  it  discounted  and 
Seiter  sends  Baker  to  get  it  if  not  discounted  and  re- 
turn it  to  him  and  then  makes  an  assignment.  Glea- 
son gives  the  note  to  Baker  in  the  presence  of  Kramer, 
appellant's  agent,  to  be  returned  to  Seiter  under  cir- 
cumstances that  indicate  that  Kramer  knew  the  condi- 
tions under  which  Baker  held  the  note,  and  certainly 
knew  that  Seiter  had  already  made  an  assignment. 
Baker,  instead  of  returning  the  note  to  Seiter,  delivers 
it  to  Kramer,  as  appellant's  agent,  to  apply  upon  his 
shortage  as  warden,  caused  by  the  failure  of  Seiter  & 
Company's  Bank.  The  trial  court  heard  the  testimony 
and  found  that  there  was  no  delivery  of  the  note  to  a 
bona  fide  holder  for  value.  We  think  the  evidence  sup- 
ports the  finding.  If  appellant  is  not  a  bona  fide  holder 
for  value  and  appellee  received  no  consideration  for  the 
note,  it  has  a  valid  defense,  both  legal  and  equitable. 

Judgment  affirmed. 


FouBTH  DiSTBiOT — Febbuaby  Tebm,  1898.     621 


Illinois  Central  B.  B.  Go.  ▼.  Anderson. 


niinols  Central  Bailroad  Company  r.  Frances  Anderson.      78    621 

fl9lB^648| 

1.  Bailroad  Coupasieb— Bights  Under  OranU  of  the  Bight  of  Way, — 
A  grant  by  the  owner  of  premises  to  a  railroad  oompany  anthorized  to 
acquire  lands  by  parohase,  of  a  right  of  way  through  snoh  premises  for  the 
purpose  of  constructing  and  operating  a  railroad  with  all  its  necessary 
appurtenances  and  for  all  uses  and  purposes  connected  with  the  construc- 
tion,  maintenance  and  complete  operation  of  the  same,  has  the  same  effect 
so  far  as  the  recovery  of  damages,  either  past,  present  or  future/ is  con- 
cerned, as  proceedings  by  condemnation  and  no  action  for  damages  occa- 
sioned thereby  can  be  maintained  by  a  subsequent  purchaser  of  other 
portions  of  said  premises. 

2.  Sams — Privileges  Under  Special  Grants — Convenienees — Switches  and 
Tumtdbles, — Within  the  right  of  way  conveyed  by  deed  to  a  railroad 
company  for  the  purpose  of  constructing,  maintaining  and  operating  there- 
on, a  single  or  double  track  railroad,  with  all  its  necessary  appurtenances, 
and  for  all  uses  and  purposes  connected  with  the  construction,  repair, 
maintenance  and  complete  operation  of  said  railroad,  everything  essential 
and  convenient  to  the  safe  and  proper  operation  of  the  road,  may  reason- 
ably be  expected  to  be  placed  by  the  company. 

3.  i^AMib— Switches  and  Turntables— To  be  Anticipated  by  Subsequent 
Purchasers, — Switches  and  turntables  are  such  common  conveniences  in 
the  operation  of  a  railroad  as  to  be  fairly  anticipated  by  a  subsequent 
purchaser  of  property  abutting  upon  a  right  of  way^  previously  conveyed 
to  the  railroad  company  by  the  grantor. 

4.  Same — Construction  of  Switches  and  Turntables — Nuisances, — Where 
a  grant  of  a  right  of  way  through  lands  to  a  railroad  company  is  for  a 
specific  purpose,  as  for  all  lawful  uses  and  purposes  incident  to  a  full  and 
indefeasible  title  in  fee  simple,  or  in  any  way  connected  with  the  con- 
struction, preservation,  occupation,  sole  enjoyment,  maintenance,  repair 
and  complete  operation  of  a  railroad,  the  construction  of  switches  and 
turntables;  the  turning,  moving  or  standing  thereon  of  engines;  the 
casting  of  smoke,  cinders  and  ashes  upon  the  abutting  premises^  are  nec- 
essary incidents  of  a  complete  operation  of  the  road.  The  grant  being 
for  such  purposes,  the  consideration  must  be  considered  as  full  compen- 
sation in  law,  to  the  grantor  and  his  grantees,  for  all  present  and  future 
damages. 

5.  Same — Bight  of  Subsequent  Purchasers  to  Damages. — When  the 
owner  of  premises  granted  to  a  railroad  company  authorized  to  acquire 
lands  for  railroad  purposes  by  purchase,  the  right  of  way  through  the 
same  by  a  deed  conditioned  for  the  purpose  of  constructing,  maintaining 
and  operating  thereon  a  railroad  with  all  its  necessary  appurtenances  and 
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for  all  uses  and  purposes  connected  with  the  constraotion,  repair,  main- 
tenance and  complete  operation  of  a  road,  to  have  and  to  hold  the  same 
unto  it  and  its  successors  and  assigns  forever  for  all  lawful  uses  and 
purposes  incident  to  a  full  and  indefeasible  title  in  fee  simple  or  in  any 
way  connected  with  the  construction,  preservation,  occupation  and  sole 
enjoyment  of  such  road  and  afterward  platted  and  laid  out  the  remaining 
portion  of  said  premises  into  town  lots,  which  he  afterward  sold  to 
different  persons.  In  an  action  by  one  of  the  subsequent  purchasers 
against  the  railroad  company  to  recover  damages  occasioned  by  noises  of 
the  engines  upon  such  road  and  for  smoke  and  soot,  etc.,  cast  upon  his 
premises,  it  was  held  that  the  original  consideration  of  the  grant  included 
all  such  damages  present  and  future  and  that  he  could  not  recover. 

Trespass  on  the  €ase^  for  a  nuisance.  Appeal  from  the  Circuit  Court 
of  Effingham  County ;  the  Hon.  Silas  Z.  Lander,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Be  versed.  Opinion  filed  March 
1,  1898. 

Wood  Bbothebs,  attorneys  for  appellant. 

To  maintain  their  contention  cited  the  following  cases : 
Gait  V.  Chicago  &N.  W.  R'y  Co.,  157  111.  140;  Indiana, 
B.  &  W.  R^y  Co.  V.  McLaughlin,  77111.  275;  Wabash, 
St.  L.  &  P.  V.  McDougall,  118  111.  235;  Keithsburg  & 
E.  R.  R.  Co.  V.  Henry,  79  111.  290;  Rockford,  R.  I.  & 
St.  L.  R.  R.  Co.  V.  McKinley,  64  111.  338;  Redfleld  on 
R'y  (2  Ed.),  154;  Chicago,  R.  I.  &  P.  R^  v.  Smith, 
111  111.  371;  Tinker  v.  City  of  Rockford,  36  111.  App. 
475;  Chicago  &  W.  I.  R.  R.  v.  Cogswell,  44  111.  App, 
400. 

There  is  no  nuisance  in  this  case.  Chicago  &  E.  I. 
R.  R.  Co.  V.  Loeb,  118  111.  211;  Moses  v.  Pittsburg,  F. 
W.  &  C.  R.  R.  Co.,  21  111.  522. 

Only  one  question  needs  serious  consideration — the 
efifect  of  the  deed  from  Cartwright  to  the  railroad  com- 
pany. Chicago,  R.  I.  &  P.  R'y  Co.  v.  Smith,  111  HI. 
371. 

The  law  conclusively  presumes  that  Cartwright,  when 
he  conveyed  to  appellant,  intended  it  to  use  the  prop- 
erty for  any  purpose  not  inconsistent  with  the  words  of 
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the  grant.     Conwell  v.  Springfield  &  N.  W.  R.  R.  Co., 
81  111.  232. 

GiLMORE  &  GiLMORE,  attorneys  for  appellee. 

The  facts  appearing  from  the  record  in  this  case  show 
that  the  turntable  and  spur  switch  complained  of  con- 
stitute a  nuisance.  Located  as  they  are  in  such  close 
proximity  to  the  residence  of  appellee,  they  substantially 
injure  her  in  the  enjoyment  and  use  of  it.  3  Suther- 
land on  Damages,  Sees.  1035,  2267,2270;  First  Baptist 
Church  V.  Schenectady  Railroad  Co.,  5  Barb.  79;  1 
Wood  on  Nuisances  (3  Ed.),  4,  5  and  8,  Sec.  497, 
pages  681,  682. 

The  structure  complained  of  here,  erected  at  the 
place  it  is,  instead  of  a  place  removed  from  the  densely 
populated  portion  of  the  city,  where  no  injury  would 
be  inflicted  upon  anyone,  can  not  be  said  to  be  neces- 
sary to  the  ordinary  and  prudent  management  of 
appellant's  road.  Nor  is  it  such  a  structure,  consider- 
ing its  location  and  use,  as  the  law  would  imply  must 
have  been  contemplated  by  the  parties  at  the  time  of 
executing  the  deed.  3  Sutherland  on  Damages,  2270 ; 
Coggswell  V.  New  York,  etc.,  R.  R.  Co.,  103  N.  Y.  10; 
Baltimore  &  P.  R.  R.  Co.  v.  Fifth  Baptist  Church,  108 
U.  S.  317;  Wylie  V.  Elwood,  134  111.  281;  Illinois  C. 
R.  R.  Co.  V.  Grabill,  50  111.  241;  1  Wood  on  Nui- 
sances (3  Ed.),  Sec.  524,  page  717;  Snell  v.  Buresh, 
123  111.  151;  Commonwealth  v.  Kidder,  107  Mass.  188; 
Chicago  &  E.  I.  R.  R.  Co.  v.  Loeb,  118  111.  218;  Bam- 
ford  V.  Turnley,  31  L.  J.  286. 

Mr.  Presiding  Justice  Creighton  delivered  the 
opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against 
appellant,  commenced  and  prosecuted  in  the  Circuit 
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Court  of  Effingham  County,  resulting  in  a  verdict  and 
judgment  for  appellee.  Appellant  duly  excepted  and 
brings  the  case  to  this  court  by  appeal. 

Appellant's  charter  authorized  it  to  acquire  land  by 
purchase  for  all  the  purposes  connected  with  the  con- 
struction and  complete  operation  of  a  railroad. 

On  November  30,  1853,  James  Cartwright  and  wife 
duly  executed  and  delivered  to  appellant  their  deed  to 
a  strip  of  land  two  hundred  feet  wide,  for  right  of  way 
over  the  northeast  quarter  of  section  29,  T.  8.  N.  R. 
6  east  in  Effingham  County,  Illinois.  The  purpose  of 
the  grant  is  expressed  in  the  deed  as  follows : 

**For  the  purpose  of  constructing,  maintaining  and 
operating  thereon,  single  or  double  track  railroad, 
with  all  its  necessary  appurtenances,  and  for  all  uses 
and  purposes  connected  with  the  construction,  repair, 
maintenance  and  complete  operation  of  said  railroad, 
*  *  *  to  have  and  to  hold  the  same  unto  the  Illinois 
Central  Railroad  Company,  their  successors  and  assigns 
forever,  for  all  lawful  uses  and  purposes  incident  to  a 
full  and  indefeasible  title  in  fee  simple  or  in  any  way 
connected  with  the  construction,  preservation,  occupa- 
tion and  sole  enjoyment  of  said  road,  and  said  lands 
aforesaid.'' 

The  deed  also  provides  that  if  appellant  or  its  suc- 
cessors shall  at  any  time  cease  to  occupy  and  use  its 
road  over  said  premises,  then  said  lands  and  premises 
shall  revert,  etc. ,  etc. 

It  is  stipulated  in  substance  that  said  Cartwright 
owned  in  fee  the  quarter  section  of  land  described  in 
the  deed  over  which  the  right  of  way  passes ;  that  sub- 
sequently by  proper  conveyances  the  title  to  that  por- 
tion of  the  tract  lying  along  the  east  side  of  the  right 
of  way  conveyed  to  appellant  passed  from  Cartwright  to 
parties  who  platted  the  same  as  an  addition  to  the 
town  of  Effingham,  that  appellee's  premises  is  one  of 
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the  lots  in  said  plat,  and  that  she  derived  title  through 
Cartwright. 

The  railroad  was  constructed  in  1856,  at  first  with  a 
single  track.     The  addition  to  the  town  was  laid  out 
and  platted  in  1859.    Appellee  purchased  her  premises 
in  1888.  It  abuts  upon  the  right  of  way  and  has  on  it  a 
house  fronting  toward  the  railroad.     The  house,  prior 
to  and  at  the  time  of  the  trial,  was  occupied  by  appellee 
as  a  dwelling  house;    was  her  home.     The  town  of 
Effingham  has  grown  to  be  the  city  of  Effingham,  and 
this  has  become  a  populous  portion   of  the  city.     As 
the  city  grew  and  traffic  increased,  a  side  track  was 
added,  then  a  passing  track,  then  Effingham  became 
the  end  of  a  division,  and  in  1895  to  meet  the  require- 
ments of  this  condition  appellant  put  in  a  turntable, 
and  connected  it  with  the  main  track  by  a  switch. 
The  turntable  is  about    thirty    feet  from  appellee's 
house,  and  both  it  and  the  switch  are  wholly  on  appel- 
lant's right  of  way.     The  use  of  this  switch  and  turn- 
table   by    appellant    brings    the    engines    nearer    to 
appellee's  house  than  they  formerly  came,  keeps  them 
there  longer,  increases  the  noise,  and  casts  upon  her 
premises  and  into  her  house  more  or  less  gas,  smoke 
and  soot  and  to  an  appreciable  degree  adds  to  the  bur- 
den,  up  to  that  time,  borne  by  her  property,  and 
renders  it  less  valuable  than  it  would  be  if  not  required 
to  bear  this  burden. 

It  is  not  contended  by  appellee  that  the  turntable 
and  switch  are  improperly  constructecl,  or  that  the 
engines  upon  them  have  at  any  time  been  negligently 
or  improperly  used  or  operated,  or  that  because  of  any 
unlawful  or  wrongful  act  in  the  manner  of  construction 
or  use,  a  nuisance  exists;  but  that  though  constructed 
in  a  proper  manner  and  used  and  operated  in  a  proper 
way,  the  natural  result  of  their  construction  and  opera- 
tion in  so  close  proximity  to  appellee's  premises  is  a 
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nuisance  of  which  she  can  complain,  and  is  an  injury 
to  her  property,  for  which  she  can  recover  of  appellant . 

The  acts  complained  of  here  do  not  constitute  a 
public  nuisance  nor  a  private  nuisance  that  can  be 
abated  by  law.  The  noise,  gas,  smoke  and  soot  com- 
plained of  may,  in  a  sense,  be  a  private  nuisance,  but 
appellee  derived  her  title  through  Cartwright  after  his 
grant  to  appellant,  and  if  upon  the  facts  shown  ho 
would  have  no  standing  in  court,  had  he  remained  the 
owner,  then  the  appellee  can  have  none. 

This,  case  does  not  fall  within  the  rules  applicable  to 
such  cases  as  where  the  grant  was  made  for  no  specific 
purpose ;  where  the  grant  was  made  by  a  stranger  to 
the  title  of  the  party  injured;  where  the  grant  was 
made  by  a  city  council  or  other  legislative  body,  nor 
where  the  injury  arises  from  improper  construction  or 
some  want  of  proper  care,  or  some  negligence  in  the 
manner  of  the  use. 

Appellee  relies  mainly  on:  Dennis  v.  Eckhardt,  3 
Grant,  390;  Wylie  et  al.  v.  Elwood,  134  111.  281;  First 
Baptist  Church  v.  Schenectady  &  T.  R.  R.  Co.,  5  Barb. 
79;  Baltimore  &  P.  R.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317;  Illinois  C.  R.  R.  Co.  v.  Grabill,  50  111. 
241.  A  leading  case  not  cited  is  0.  &  M.  v.  Wachter, 
123  111.  441. 

Dennis  v.  Eckhardt  throws  no  light  at  all  upon  any 
issue  involved  in  the  case  before  us.  In  Wylie  v. 
Elwood  **the  deed  *  *  *  did  not  recite  that  the 
strip  therein  described  was  conveyed  for  the  purpose 
of  constructing  a  railroad,  or  for  any  purpose  connected 
with  the  construction  or  use  of  a  railroad,  or  for  any 
purpose  connected  with  the  preservation,  occupation 
and  enjoyment  of  a  railroad.  It  was  a  simple  convey- 
ance of  land  in  fee  simple  without  any  reference  to  the 
use  to  which  it  was  to  be  applied.''  In  First  Baptist 
Church  V.  S.  &  T.  R.  R.  Co.,  the  right  of  way  of  the 
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railroad  compaDy  was  purchased  from  a  stranger  to 
the  title  through  which  the  church  property  was  held. 
In  B.  &  P.  R.  R.  Co.  V.  Fifth  Baptist  Church,  the 
right  of  way  was  granted  along  a  street  by  legislative 
act.  In  I.  C.  R.  R.  Co.  v.  Grabill,  the  injury  was 
* 'caused  by  the  negligent,  careless  and  improper  man- 
ner in  which  the  railroad  company  kept  and  main- 
tained a  certain  cattle  pen.''  And  in  O.  &  M.  R'y  Co. 
V.  Wachter,  the  injury  was  caused  by  the  improper 
and  negligent  manner  in  which  an  embankment  was 
constructed. 

Cases  between  a  railroad  company  and  a  grantor  or 
condemnee  fall  in  the  same  class.  In  such  cases  the 
consideration  for  the  grant  or  the  damages  assessed  on 
condemnation  include,  once  for  all,  the  full  compen- 
sation to  be  paid  for  any  lawful  use  that  fairly  falls 
within  the  terms  of  the  grant  or  the  specifications  of 
the  condemnation.  In  the  absence  of  improper  man- 
ner of  construction  or  negligence  in  the  manner  of  use 
the  only  question  in  such  cases  is,  are  the  terms  of  the 
grant  or  the  purposes  specified  in  the  condemnation 
broad  enough  to  include  the  uses  complained  of? 

The  terms  of  Cartwright's  grant  are  clearly  broad 
enough  to  include  the  right,  in  appellant,  to  construct 
and  use,  on  its  right  of  way,  the  turntable  and  switch 
complained  of.  C.  R.  I.  &  P.  R'y  Co.  v.  Smith  is  a 
leading  Illinois  case  on  this  subject. 
•  Appellee's  counsel  contend  that  it  was  not  necessary 
to  construct  the  turntable  and  switch  at  that  particular 
place.  It  is  in  most  cases  impossible  to  draw  the  line 
between  what  is  necessary  and  what  is  convenient. 
Few  things  are  absolutely  necessary ;  all  things  conven- 
ient are  in  a  sense  necessary.  In  cases  of  this  character 
that  is  sufficiently  necessary  which  is  more  convenient. 

The  judgment  of  the  Circuit  Court  is  reversed. 
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Tillage  of  Enfield  t.  Hartha  A.  TjnDier. 

VxRDiOTS — When  Not  to  he  Reversed, — The  eoort  will  not  reverse  a 
judgment  on  the  ground  that  the  verdiot  is  against  the  eyidenoe,  where 
there  is  any  evidenoe  on  which  it  may  rest^  unless  it  is  against  the  clear 
weight  of  evidence. 

Trespass  on  the  Case^  for  personal  injuries.  Appeal  from  the  Circuit 

Court  of  White  County;  the  Hon.  Geobge  W.  Wall,  Judge,  presiding. 

Heard  in  this  court  at  the  !August  term,  1897.  Affirmed.    Opinion  filed 
March  1,  1898. 

N.  HoLDBBBY,  attorney  for  appellant. 

S.  L.  Gabbison  and  Boss  Gbaham,  attorneys  for 
appellee. 

• 

Mb.  Justice  Bigelow  delivebed  the  opinion  op 
the  Coubt. 

This  is  an  action  brought  by  appellee  to  recover  for 
injuries  alleged  to  have  been  received  by  her,  on  ac- 
count of  the  negligence  of  the  village  of  Enfield  in  not 
keeping  a  certain  sidewalk  of  the  village  in  a  reasona- 
bly safe  condition  for  travel,  in  consequence  of  which 
appellee  fell  and  broke  her  arm  and  received  other  in- 
juries. 

Appellee  recovered  a  verdict  and  judgment  in  the 
court  below  for  $50  and  the  only  ground  urged  here 
for  a  reversal  of  the  judgment  is,  that  the  verdict  is 
against  the  weight  of  the  evidence. 

Appellant  does  not  contest  the  claim  that  appellee 
fell  and  received  the  injuries  complained  of  and  that 
she  was  at  the  time  exercising  ordinary  care,  but  the 
contention  is,  that  she  received  the  injuries  by  step- 
ping off  the  sidewalk.  Appellant  also  contends  that  the 
walk  where  appellee  met  with  the  accident  was  in  a 
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reasonably  safe  condition  for  travel.  On  the  part  of 
appellee,  nine  witnesses  besides  herself  were  sworn 
and  testified,  and  nine  witnesses  were  sworn  and  testi- 
fied on  behalf  of  the  appellant. 

Appellee  in  her  evidence  states  that  she  was  fifty-four 
years  of  age,  and  resided  in  the  village  of  Enfield. 
That  on  the  first  day  of  November,  1895,  she,  with  her 
two  daughters,  started  to  go  up  into  the  town,  when 
one  of  her  daughters,  who  was  a  little  ahead  of  her, 
stepped  on  a  loose  board  in  the  sidewalk  and  it  tipped 
up  and  appellee  caught  her  foot  on  the  board  and 
fell  forward  and  broke  her  arm.  The  place  where  the 
accident  happened  was  near  a  livery  stable.  She  is 
fully  corroborated  by  one  of  her  daughters,  who  was 
with  her. 

Two  witnesses  for  appellant,  one  a  trustee  of  the  vil- 
lage, testified  they  were  in  a  mill  across  the  street 
from  the  place  where  appellee  fell,  and  were  looking  at 
her,  and  that  as  she  reached  the  end  of  the  sidewalk, 
joining  a  plank  crossing  in  front  of  the  livery  stable, 
she  stepped  off  the  sidewalk  and  fell  lengthwise  of  the 
walk.  Their  testimony  is  largely  opinion  as  to  how 
she  got  off  the  walk,  but  both  say  they  saw  her  fall. 
These  were  the  only  witnesses  for  appellant  who  pre- 
tend to  have  seen  the  accident. 

When  we  take  into  consideration  the  undisputed  fact 
that  the  sidewalk  was  an  old  one,  the  plank  or  boards 
being  four  feet  in  length,  laid  across  stringers  running 
lengthwise  of  the  street,  it  is  evident  to  us  that  the  tes- 
timony of  these  two  witnesses  strengthen,  rather  than 
weaken  the  evidence  of  appellee  and  her  daughter, 
and  we  are  entirely  unable  to  say  that  the  weight  of 
evidence,  on  the  point  whether  appellee  fell  off  the 
sidewalk,  as  she  testifies,  or  stepped  off  and  then  fell, 
is  with  appellant. 
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As  to  the  condition  of  the  sidewalk  where  appellee 
fell,  Joseph  Smith,  who  worked  at  the  livery  stable,  was 
a  witness  for  appellee,  and  the  following  is  a  sample  of 
his  testimony  as  it  appears  from  the  abstract:  **It  was 
probably  a  month  before  the  accident  that  I  observed 
the  walk,  it  was  a  pretty  bad  walk  at  that  tim^.  The 
plank  was  not  very  solid  and  the  sills  were  not  solid, 
they  were  warped  and  the  nails  drawn  out.  I  call  it  in 
bad  condition.  I  can't  say  there  was  any  loose  plank 
there  at  the  time  of  the  accident,  only  I  worked  on  it 
and  helped  to  nail  down  some  on  that  walk.  I  was  up 
there  one  day  and  we  stopped  and  patched  the  walk, 
we  patched  all  over  town.  I  can  say  the  foundation 
was  rotten  under  the  plank,  the  sills  were  rotten,  string- 
ers would  not  hold  the  nails  unless  you  drove  them 
way  out  to  one  side,  if  you  drove  them  where  nails  had 
been  they  pulled  out.  I  don't  think  any  new  stringers 
had  been  put  in  that  piece.  I  have  no  recollection  of 
it.     I  have  been  over  the  walk  most  every  day." 

This  witness  is  fully  corroborated  by  Richard  Byran, 
Emma  Byran  and  five  other  witnesses,  some  of  whom 
had  fallen  themselves  or  seen  other  persons  fall  there. 

Almost  the  entire  evidence  on  the  part  of  the  appel- 
lant as  to  the  character  of  the  walk  comes  from  the 
village  oflScials,  who  appear  to  haVe  testified  candidly, 
but  their  testimony  is  of  a  negative  character  such  as, 
**didn't  know  walk  was  out  of  repair;-  had  no  notice  of 
it;  didn't  know  stringers  were  rotten;  didn't  know 
boards  were  loose,"  etc. 

As  the  testimony  of  defendant's  first  witness  is  a  fair 
sample  of  all  the  rest,  we  copy  it  entire  as  abstracted: 
*'I  live  in  Enfield,  have  lived  there  seven  years.  I  am 
living  on  next  street  north  of  where  the  accident  oc- 
curred. I  was  a  member  of  the  town  board  at  that 
time.  I  saw  Mrs.  Tyner  just  after  the  doctor  fixed  up 
her  arm  and  asked  her  what  was  the  matter.     She  said 
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she  had  fell  and  broke  her  arm  and  was  going  to  sue 
the  town ,  and  I  asked  her  where  she  fell  and  she  told 
me.  I  went  back  on  the  street  to  where  I  live  and  told 
the  commissioner  to  take  a  hatchet  and  some  nails  and 
go  and  nail  the  plank  down.  I  didn't  go  to  the  spot  at 
that  time.  I  think  it  was  about  two  hours  after  the  ac- 
cident before  I  went  to  where  she  fell.  When  I  got 
there  the  street  commissioner  was  not  there,  but  some 
other  men  were  there,  and  I  went  to  the  place  where 
they  said  she  fell,  and  I  did  not  find  any  loose  plank 
there.  I  don't  know  whether  it  had  been  repaired  or 
not,  as  I  sent  Mr.  Creel,  the  street  commissioner,  down 
there.  As  a  member  of  the  board,  I  never  had  any 
notice  of  the  walk  being  out  of  repair.  I  pass  up  and 
down  that  street  frequently.  It  was  an  old  walk,  of 
course,  and  not  a  very  good  walk,  like  a  new  one  would 
be.  I  have  seen  holes  in  the  plank  above  there,  but 
not  at  that  place.  I  never  saw  any  holes  in  the  plank 
at  that  place;  but  between  there  and  Mr.  Gowdy's  I 
have  saw  one  or  two  holes  in  the  plank.  I  never  saw 
any  holes  between  the  two  crossings  at  all." 

We  think  the  court  below  committed  no  error  in 
overruling  appellant's  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  the 
evidence,  and  since  we  are  unable  to  find  any  error  in 
the  record  injurious  to  appellant,  the  judgment  is  af- 
firmed. 
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E.  G.  Hopkins  and  James  H.  Wilson^  Eeeeiyers  of  the 
LouisTille^  E.  &  St.  L.  Consolidated  R.  R.  t. 

Henry  Anderson. 

VlRDlCTFS — Unsupported  by  the  Evidence. — A  verdiot  nnsupported  by  the 
evidence  and  against  the  great  weight  and  body  of  it,  will  be  set  aside. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  City  Gonrt  of 
East  St.  Louis;  the  Hon.  B.  H.  Canby,  Jadge,  presiding.  Heard  in  this 
court  at  the  August  term.  Beversed  and  remanded.  Opinion  filed  Maroh 
1;  1898. 

Hamill  &  Borders,  attorneys  for  plaintiffs  in  error. 

M.  Millabd,  F.  C.  Smith  and  A.  R.  Taylob,  attor- 
neys for  defendant  in  error. 

Mr.  Justice  Bigelow  delivebed  the  opinion  of  the 

COUBT. 

In  the  afternoon  of  November  16,  1895,  Willie  An- 
derson, son  of  defendant  in  error,  then  a  boy  of  about 
nine  years  of  age,  climbed  upon  the  footboard  of  the 
tender  of  a  switch  engine,  being  run  by  and  in  the  yards 
of  plaintiff  in  error,  in  East  St.  Louis,  to  ride,  without 
permission  of  any  of  the  persons  having  charge  of  the 
engine  or  cars  attached  to  it.  The  head  end  of  the  en- 
gine was  attached  to  a  number  of  cars,  which  were  be- 
ing pulled  by  it  and  switched  to  another  part  of  the 
yard.  While  the  engine  was  moving  slowly,  the  boy 
either  jumped  or  fell  off  the  footboard,  on  which  he 
had  been  standing,  directly  in  front  of  the  tender,  and 
was  run  over  and  his  legs  crushed,  so  it  became  neces- 
sary to  amputate  them. 

Defendant  in  error  brought  suit  in  the  City  Court  of 
East  St.  Louis  against  plaintiffs  in  error  for  the  loss 
of  services  of  his  son,  and  recovered  a  verdict  for  $750 
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damages,  on  which  the  court,  after  overruling  motions 
for  a  new  trial  and  in  arrest  of  judgment,  rendered 
judgment,  and  the  defendants  below  bring  the  case 
here  by  writ  of  error,  and  assign  for  error  the  overrul- 
ing of  the  motion  for  a  new  trial,  with  other  causes, 
which  latter,  in  the  view  we  take  of  the  case,  need  not 
be  noticed. 

We  have  carefully  examined  the  evidence  in  the 
record  (which,  in  view  of  the  possibility  of  another 
trial,  we  do  not  care  to  comment  upon),  and  if  it  be 
conceded  that  the  boy  was  wholly  incapable  of  caring 
for  himself,  we  still  think  the  verdict  is  against  much 
the  greater  weight  of  the  evidence,  upon  the  essential 
point  in  the  case,  as  to  whether  any  of  the  persons  in 
charge  of  the  engine  and  cars  knew  the  boy  was  on  the 
footboard  of  the  tender  before  the  accident  occurred; 
and  that  therefore  the  court  erred  in  overruling  de- 
fendant's motion  for  a  new  trial ;  and  for  this  error 
the  judgment  is  reversed  and  the  cause  remanded. 


Tillage  of  Aya  t.  A.  T.  Grenawalt. 

1.  INSTBUOTIONS — Abstract  Propositions  of  Law — Harmless  Error, — It 
is  not  reversible  error  to  give  an  instraotion  in  the  form  of  an  abstract 
proposition  of  law,  in  a  case  where  the  nndispated  evidence  shows  the 
plaintiff  guilty  of  gross  negligence  as  the  caase  of  the  injarj  complained 
of  and  that  the  person  injured  was  withont  fault. 

2.  Pleading — In  Personal  Injury  Cases — Permanent  Injuries, — A  decla. 
ration  in  an  action  for  personal  injuries  need  not  contain  an  averment 
charging  a  permanent  injury  to  warrant  the  admission  of  evidence  tend- 
ing to  prove  such  injury. 

3.  Personal  Injuries — Necessity  for  Medical  Treatment, — The  mere 
existence  of  a  personal  injury  proves  the  necessity  and  lays  the  founda- 
tion for  the  introduction  of  evidence  of  medical  treatment. 

Trespass  on  the  Case^  for  personal  injuries.  Appeal  from  the  Cironit 
Court  of  Jackson  Ck>unty ;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed 
March  1,  1898. 
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Instructions  Referred  to  in  the  Opinion  of  the  Court. 

3.  The  jury  are  instructed,  as  a  matter  of  law,  that 
any  person  traveling  upon  a  sidewalk  of  a  city  or  village, 
which  is  in  constant  use  by  the  public,  has  a  right,  when 
using  the  same  with  due  diligence  and  care,  to  presume 
and  to  act  upon  the  presumption  that  it  is  reasonably 
safe  for  travel  throughout  its  entire  width,  and  free 
from  all  dangerous  holes,  obstructions  and  other  de- 
fects. 

7.  It  is  the  duty  of  the  village  to  use  all  reasonable 
care  and  vigilance  in  the  selection  of  its  agents  and 
servants,  in  keeping  the  sidewalks  in  good  repair  and 
free  from  obstructions,  and  to  retain  control  and  super- 
intendence over  them  in  the  performance  of  their  du- 
ties, and  to  enforce  such  measures  of  care  and  vigi- 
lance as  will  guard  the  public  against  exposure  to  injury, 
so  far  as  this  can  reasonably  be  done. 

10.  The  court  instructs  the  jury  that  the  duty  to  con- 
struct, repair,  and  keep  in  a  reasonably  safe  condition 
its  sidewalks,  rests  primarily  upon  the  corporation, 
and  its  obligation  to  discharge  it  can  not  be  c&st  upon 
others  by  any  act  of  its  own. 

11.  The  court  instructs  the  jury  that  a  person  is  not 
bound  to  abandon  a  sidewalk  and  pass  around  along 
the  street  merely  because  he  knows  the  sidewalk  is  de- 
fective. 

14.  The  court  further  instructs  the  jury  that  if  you 
find  the  defendant  guilty,  then  in  assessing  the  plain- 
tiff's damages  you  should  take  into  consideration  the 
expenses  incurred  by  him  in  being  cured  of  his  injuries, 
if  any  are  shown,  the  value  of  his  time  lost,  if  any  is 
shown  by  the  evidence  in  consequence  of  his  injuries, 
and  a  fair  compensation  for  his  physical  pain  and  suf- 
fering, and  any  permanent  disability  (if  any  is  shown 
by  the  evidence),  and  give  him  such  an  amount,  as 


Fourth  District — February  Term,  1898.     635 

Village  of  Ava  v.  Grenawalt. 

damages,  as  you  find  from  the  evidence  he  has  sus- 
tained, if  any. 

15.  If  from  the  evidence  you  find  defendant  guilty, 
that  in  assessing  damages  for  the  injury,  if  the  evidence 
shows  any  has  been  received  by  the  plaintiflE,  you  are 
not  confined  to  consider  the  direct  expense  the  plaintiff 
incurred,  if  any  is  proved,  but  you  may  also  consider 
the  value  of  the  loss  of  time,  if  any  is  shown  by  the 
evidence  in  consequence  of  the  injury,  and  a  fair  com- 
pensation for  his  physical  pain  and  suffering,  if  any  is 
shown,  and  if  the  evidence  shows  that  the  plaintiff  has 
received  an  injury  which  is  permanent  or  likely  to  exist 
for  a  great  length  of  time,  you  may  give  damages  for 
the  future  as  well  as  the  present  disability,  to  such  an 
amount  as  the  evidence  shows  he  has  sustained,  if  any. 

S.  W.  Treesh  and  R.  J.  Stephens,  attorneys  for 
appellant. 

John  M.  Herbert  and  Hill  &  Martin,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Creighton  delivered  the 
opinion  op  the  Court. 

This  was  an  action  on  the  case  by  appellee  against 
appellant,  commenced  and  prosecuted  to  judgment  in 
the  Circuit  Court  of  Jackson  County.  Trial  was  by 
jury.  Verdict  and  judgment  for  appellee  for  $1,000. 
Appellant  duly  excepted  and  appeals  the  case  to  this 
court. 

Appellee  lived  in  the  country  about  one  mile  south 
of  the  village  of  Ava  in  Jackson  County,  Illinois. 
Across  the  sidewalk  on  Davis  street,  one  of  the  public 
streets  of  said  village,  and  in  a  frequented  part  of  the 
village,  was  a  log  about  twenty  feet  long,  about  a  foot 
thick  at  one  end  and  six  inches  thick  at  the  other. 
This  obstruction  had  remained  there  for  two  or  three 
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weeks  prior  to  the  injury  complained  of.  On  the  even- 
ing of  September  30,  1896,  after  dark,  appellee  went  to 
the  village  on  business,  and  in  walking  along  the  side- 
walk on  said  street  went  against  the  log  and  fell,  **end 
over,"  and  struck  the  edge  of  the  sidewalk,  falling  on 
his  right  hand,  causing  a  serious  injury  of  his  right 
wrist.  There  was  no  light  in  the  vicinity  of  the  ob- 
struction nearer  than  two  hundred  and  seventy  feet. 
Appellee  was  forty-one  years  old  and  a  laborer  by 
occupation.  He  suffered  great  pain  from  the  injury, 
contracted  a  surgeon's  bill  of.  $25  for  treatment,  was 
entirely  unable  to  work  for  a  considerable  time,  had  not 
entirely  recovered  at  the  time  of  the  trial.  Judging 
from  the  weight  of  the  evidence,  he  had  sustained  a 
CoUes  or  Barton's  fracture,  and  will  probably  never 
fully  regain  the  strength  and  use  of  his  wrist  as  it  was 
before  the  injury.  Appellant  had  actual,  as  well  as 
constructive,  knowledge  of  the  obstruction  long  before 
the  injury,  and  appellee  had  no  knowledge  of  it  until, 
in  the  dark,  he  had  fallen  over  it  and  was  injured. 

Appellant  urges  as  grounds  for  reversal :  That  it 
was  surprised  on  the  trial  by  the  testimony  of  Dr.  Cox, 
that  the  court  excluded  proper  evidence  offered  by 
appellant,  that  the  court  admitted,  over  appellant's 
objection,  improper  evidence  on  behalf  of  appellee, 
that  the  court  gave  improper  instructions  on  behalf  of 
appellee,  and  that  the  damages  are  excessive. 

True,  the  declaration  does  not  in  terms  charge  a 
CoUes  or  Barton's  fracture,  but  it  does  charge  that 
appellee's  right  wrist  and  hand  were  greatly  sprained, 
hurt  and  injured,  which  is  entirely  suflScient  to  admit 
the  testimony  of  Dr.  Cox,  and  all  he  said  about  Colles 
or  Barton's  fracture.  If  appellee's  counsel  were  misled 
by  what  other  physicians  had  told  them,  there  is  noth- 
ing in  this  record  to  warrant  charging  appellee  with 
that. 
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Appellant  oflEered  to  prove  that  on  the  occasion  of 
the  injury  appellee  might,  by  going  by  way  of  certain 
other  streets,  have  traveled  over  streets  free  from  ob- 
struction, and  complains  of  the  court's  refusal  to 
admit  this  testimony.  Under  the  undisputed  facts  of 
this  case  such  testimony  was  not  proper. 

Appellant's  counsel  insist  that  the  statement  of  Mr. 
Boyd  and  the  opinions  expressed  by  Drs.  Davis  and 
Cox  ought  not  to  have  been  admitted.  Appellee  testi- 
fied over  appellant's  objection  that  he  met  Mr.  Boyd 
immediately  after  the  injury  and  told  him  he  had  just 
fallen  over  that  pole  and  hurt  himself  pretty  badly, 
and  Boyd  said,  '*  Yes,  that  is  a  dangerous  obstruction 
and  ought  to  have  been  removed  long  ago."  Mr. 
Boyd  was  one  of  the  village  trustees,  and  this  state- 
ment by  him  tended  to  prove  that  appellant  had  actual 
knowledge  of  the  obstruction. 

While  a  part  of  Mr.  Boyd's  answer  was  not  strictly 
competent,  it  was  harmless,  for  the  fact  that  the  ob- 
struction existed  and  that  it  was  dangerous  is  not  con- 
tested, neither  is  the  fact  of  notice  on  the  part  of 
appellee  contested. 

Both  Drs.  Davis  and  Cox  fully  qualified  as  experts 
and  were  competent  to  give  opinions  concerning  the 
character  and  extent  of  the  injury,  as  permitted. 
There  was  no  error  in  admitting  their  testimony. 

Appellant  contends  that  the  court  erred  in  giving  on 
behalf  of  appellee  the  third,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  fourteenth,  and  fifteenth  in- 
structions. 

The  third,  seventh,  tenth  and  eleventh  are  in  form 
of  abstract  propositions.  Whether  or  not  they  or  any 
of  them  would  be  law  in  any  case,  would  depend  upon 
the  issues  and  evidence  in  the  particular  case,  and  upon 
the  proper  limitation  and  application  of  the  principles 
they  attempt  to  express.     Under  the  issues  and  evi- 
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dence  in  this  case  they  have  no  proper  place.  The 
fifth,  eighth  and  ninth  are  repetitions,  in  substance,  of 
the  same  proposition  which  ought  not  to  be  per- 
mitted in  a  series  of  instructions,  but  all  these  errors 
did  appellant  no  injury,  for  appellee's  right  to  recover 
was  really  not  disputed.  The  undisputed  evidence 
shows  that  the  village  was  guilty  of  gross  negligence, 
which  caused  appellee  the  injury  complained  of,  and 
that  appellee  was  without  fault.  The  only  contest 
made  on  the  trial  was  as  to  the  extent  of  the  injury. 

The  principal  objections  urged  against  the  four- 
teenth and  fifteenth  are  that  they  do  not  limit  the 
expense  incurred  by  appellee  for  treatment  for  the  in- 
jury to  the  necessary  and  reasonable  expenses,  and 
that  the  jury  were  allowed  to  consider  the  question  of 
permanent  injury  in  assessing  damages. 

As  to  the  element  of  expense  incurred  for  treatment, 
the  instructions  are  defective  in  the  respect  charged 
against  them,  but  they  do  limit  that  item  to  the  amount 
shown  by  the  evidence.  The  evidence  shows  that  $25 
was  the  amount  incurred,  that  it  was  a  reasonable 
charge  for  the  treatment  received,  and  the  mere  exist- 
ence of  the  injury  proves  the  necessity  for  treatment. 
Neither  the  necessity  for  treatment  nor  the  reasonable- 
ness of  the  charges  for  the  same,  are  in  any  manner 
disputed  or  contested. 

The  second  objection  urged  against  these  instructions 
is  not  well  taken.  It  is  not  necessary  that  a  declaration 
shall  contain  an  averment  charging  permanent  injury, 
to  warrant  the  admission  of  testimony  tending  to 
prove  such  injury,  and  the  giving  of  an  instruction  di- 
recting the  jury  to  consider  such  injury,  if  shown  by 
the  evidence  in  assessing  damages.  City  of  Chicago  v. 
Michael  Sheehan,  113  111.  658. 

The  manner  of  receiving  the  injury,  the  description 
of  it  as  given  by  Drs.  Stout  and  Davis,  and  the  testi- 
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mony  of  Dr.  Cox,  show  almost  conclusively  to  one  at  all 
informed  upon  the  subject  that  the  injury  is  Colles  or 
Barton's  fracture.  The  testimony  abundantly  tends 
to  prove  permanent  injury. 

The  jury  were  most  fully  and  liberally  instructed  on 
behalf  of  appellant  as  to  measure  of  damages: 

''In  an  action  against  a  city  or  village,  for  damages 
for  an  injury  resulting  from  an  accident  occasioned  by 
the  negligence  of  the  city  or  village  in  failing  to  keep 
its  streets  or  sidewalks  in  a  reasonably  safe  condition, 
the  only  damages  which  can  be  awarded  in  any  event, 
and  the  only  damages  which  the  jury  are  authorized  to 
award,  is  such  an  amount  in  money  as  in  the  judg- 
ment of  the  jury  would  be  reasonable  and  just  com- 
peusation  for  the  actual  injury  sustained,  under  all  the 
circumstances  attending  the  injury,  as  disclosed  by  the 
weight  or  preponderauce  of  the  evidence.  The  circum- 
stances attending  the  accident,  from  which  the  injury 
resulted,  are  not  to  be  considered  by  the  jury  in  fixing 
the  amount  of  the  damages,  even  where  the  verdict  is 
for  the  plaintiff ;  nor  should  the  jury  consider  the  cir- 
cumstances or  relations  of  the  parties  to  the  suit. 
The  mere  fact  that  a  city  or  village  is  the  defendant, 
does  not  authorize  the  allowance  of  greater  damages 
than  would  be  reasonable  and  just  compensation  for  the 
injury  actually  sustained  were  the  defendant  a  private 
person. '^ 

While  there  is  error  in  this  record,  yet  as  to  the  only 
contested  issues  in  the  case  (the  extent  of  the  injury 
and  incident  thereto  the  proper  amount  of  damages), 
the  record  is  free  from  prejudicial  error;  and  we  find 
nothing  to  warrant  a  conclusion  that  the  amount  of 
damages  awarded  by  the  jury  in  their  verdict  is  the  re- 
sult of  mistake,  prejudice,  passion,  or  other  improper 
motive. 
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Upon  the  whole  case  in  our  opinion  substantial  jus- 
tice has  been  done. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Jacob  J.  Stotts  T.  Bethel  Bates^  Jr. 

1.  Eyidinoe— Ordtfr  o/^dmfo^on.— Whileit  is  the  better  praotioe  in 
the  introduotion  of  evidence  to  oommenoe  at  the  beginning  of  the  trans- 
action and  from  thence  baild  upward,  yet  the  practice  has  not  so  far  be- 
come orystalized  into  a  rule  of  law  as  to  be  reversible  error  if  departed 
from. 

2.  Instructions — Harmless  Error. — An  instruction,  ther  giving  of 
which  is  not  prejudicial  to  the  rights  of  appellant,  is  not  reversible  error. 

AsBumpsit^  for  board,  lodging,  etc.  Appeal  from  the  Circuit  Court  of 
Bichland  County;  the  Hon.  Edmund  D.  Toungblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion  filed 
March  1^  1898. 

John  Lynch,  Jb.,  attorney  for  appellant. 

H.  Gt.  MoBBiSy  attorney  for  appellee. 

Mb.  Justice  Bigelow  delivebed  the  opinion  op  the 

COUBT. 

Prior  to  July,  1895,  appellant  resided  at  Olney,  in 
this  State,  where  his  wife  had  been  in  poor  health  for 
some  time.  He  sold  out  his  home  and  in  the  latter 
part  of  the  month  he,  accompanied  by  his  wife,  went 
to  appellee's  at  Batesville,  in  the  State  of  Ohio.  Ap- 
pellee was  their  son-in-law.  Appellant  remained  there 
until  about  September  20  of  that  year,  when  he  went 
to  Kansas,  where  his  sons  were,  and  remained  there 
until  the  latter  part  of  January,  1896,  when  he  returned 
to  Batesville,  where  he  had  left  his  wife,  a  confirmed 
invalid,  and  remained  there  until  about  the  tenth  of 
May  following,  when  he  again  returned  to  Kansas,  leav- 
ing his  wife  helpless  and  without  means,  and  never 
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came  back  to  her.  She  died  about  a  month  after  he 
left.  All  of  the  time  she  remained  at  Batesville,  except 
aboat  five  weeks,  she  was  at  appellee's  house  and  needed 
and  received  good  care,  as  she  had  been  troubled  with 
heart  disease  a  long  time  and  was  unable  to  care  for 
herself.  This  suit  was  brought  to  recover  for  appel- 
lant's board  and  for  his  wife's  board,  care,  nursing 
and  expenditures,  while  at  appellee's  house.  The  jury 
found  a  verdict  in  favor  of  appellee  for  $350,  on  which 
the  court,  after  overruling  a  motion  by  appellant  for  a 
new  trial,  rendered  judgment. 

Appellant  assigns  as  errors  the  admission  of  im- 
proper evidence  on  the  part  of  the  plaintiflE,  giving 
plaintiflE's  instructions,  refusing  to  give  defendant's  in- 
struction number  1,  and  that  the  verdict  is  against 
the  law  and  the  evidence. 

There  is  evidence  in  the  record  from  which  a  jury 
might  infer  that  a  special  contract  was  made  between 
the  parties  that  appellee  should  board  appellant  and 
his  wife,  but  there  is  no  evidence  in  regard  to  the  price 
to  be  paid  for  the  board. 

The  evidence  on  the  part  of  appellee  was  mainly 
given  by  his  neighbors  in  Ohio,  by  depositions,  and 
the  portion  of  their  evidence  objected  to  was  as  to 
the  value  of  the  board  and  services  rendered  ap- 
pellant and  his  wife,  and  the  reason  given  why  it 
should  not  have  been  admitted  is,  that  no  contract  be- 
tween the  parties  had  been  proven  at  the  time  it  was 
offered. 

This  objection  only  goes  to  the  order  of  admitting 
the  evidence,  and  not  to  the  evidence  itself.  While  it 
is  the  better  practice  in  the  introduction  of  evidence  to 
commence  at  the  beginning  of  the  transaction  and 
from  thence  build  upward,  yet  we  are  not  aware  that 
the  practice  has  so  far  become  crystalized  into  a  rule  of 
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law  as  to  become  reversible  error  if  departed  from. 
The  objections  to  the  evidence  were  properly  overruled . 

Appellee's  first  instruction,  to  which  objection  is 
made,  is  as  follows:  ''The  jury  are  instructed  that  if 
a  preponderance  of  the  evidence  shows  that  there  was 
an  express  contract  on  the  part  of  the  father  or  mother 
to  pay  for  their  support,  care  and  maintenance  during 
the  time  they  lived  with  their  son-in-law,  the  plaintiff 
in  this  case,  then  the  jury  may  find  for  the  plaintiff  in 
such  sum  as  the  evidence  shows  the  services  were  rea- 
sonably worth." 

The  objection  to  it  is  that  the  wife  of  appellant  could 
not  bind  him  by  her  contract.  This  may  be  admitted, 
and  that  the  error  in  giving  it  should  reverse  the  judg- 
ment, if  there  was  any  evidence  to  which  it  could 
apply,  but  we  find  none.  The  evidence  of  a  special 
contract  was  a  conversation  between  appellant  and  his 
wife  and  appellee,  in  regard  to  remaining  at  appellee's, 
on  account  of  it  costing  less  than  it  would  to  keep 
house  and  hire  servants;  and  in  what  appellant's  wife 
said,  it  may  be  presumed  she  was  saying  it  for  her  hus- 
band, as  it  was  said  in  his  presence,  and  he  assented  to 
it  by  his  silence.  The  jury  could  have  understood  it 
in  no  other  way,  and  in  this  view  the  instruction  did 
appellant  no  harm. 

What  we  have  said  as  to  the  first  instruction,  given 
for  appellee,  will  apply  to  his  remaining  two  instruc- 
tions, to  which  objection  is  taken.  Appellant's  firet 
instruction  required  the  court  to  take  the  case  from  the 
jury  because  of  an  entire  lack  of  evidence  to  support 
a  verdict.  The  instruction  was  properly  refused  for 
two  reasons:  First,  because  there  was  evidence  before 
the  jury  tending  to  prove  a  special  contract  between 
appellant  and  appellee  to  board  appellant  and  his  wife, 
as  well  as  evidence  that  appellee  did  board  them,  and 
the  reasonable  value  of  their  board;  and  second,  be- 
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cause  it  was  not  asked  to  be  given  at  the  close  of  plain- 
tiff's evidence  in  chief ,  nor  until  appellant  had  intro- 
duced all  of  his  evidence,  when  it  was  asked  in  con- 
nection with  another,  which  was  given,  covering  ap- 
pellant's entire  theory  of  the  case. 

In  regard  to  the  remaining  point  that  the  ''verdict 
of  the  jury  is  against  the  law  and  the  evidence,''  we 
have  already  said  there  was  evidence  before  the 
jury  tending  to  prove  a  special  contract,  except  as  to 
the  amount  to  be  paid,  and  when  the  evidence  is  ex- 
amined, it  does  not  seem  strange  that  was  omitted, 
since  no  person  could  tell  in  advance  what  it  would  be 
worth  to  board  and  care  for  appellant's  wife,  when  she 
went  to  appellee's  for  that  purpose,  as  it  was  not  pos- 
sible to  tell  if  she  might  improve  in  health,  instead  of 
getting  entirely  helpless,  as  she  did  some  time  before 
her  death.  The  verdict  seems  just  and  as  it  is  supported 
by  the  evidence  on  the  part  of  appellee,  we  are  not 
disposed  to  interfere  with  it,  although  appellant's  evi- 
dence is  mainly  in  conflict  with  that  of  appellee's. 
Finding  no  error  in  the  record  requiring  a  reversal  of 
the  judgment,  it  is  affirmed. 


Julia  D.  Ramsey^  Effle  C.  Ramsey^  £lijali  V.  Ramsey  and 
Edna  W.  Ramsey  t.  Wm.  U.  U.  Nichols  and  101 
Others. 

1.  Gifts — Fraudulent  Intent,  Insolvency  of  the  Donor, — In  purely  volun- 
taxy  donations  it  is  the  fraudulent  intent  of  the  donor  which  vitiates  the 
gift.  If  actually  insolvent,  he  is  held  to  knowledge  of  his  condition,  and  if 
the  necessary  consequences  of  his  acts  are  to  hinder  or  defraud  his  credit- 
ors, the  presumption  of  fraudulent  intent  is  conclusive. 

2.  Life  Insurance— ^c<  of  1869  to  he  Liberally  Construed.— 'Section  19 
of  the  act  of  1869  to  organize  and  regulate  the  business  of  life  insurance 
(B.  8.  Starr  &  C.  (2  Ed.),  Gh.  73,  Sec.  189)  and  relating  to  life  insurance 
by  a  married  woman  upon  the  life  of  her  husband  for  the  benefit  of  herself 
and  her  children,  should  be  construed  in  the  nature  of  a  statute  of  exemp- 
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tions  so  that  an  insolvent  debtor  may  rightfully  carry  a  reasonable  amount 
of  insurance  for  the  protection  of  his  family,  and  that  in  the  absence  of  a 
fraudulent  intent  in  both  the  insured  and  beneficiary  the  creditors  can 
have  no  right,  in  the  proceeds  of  the  insurance,  but  only  in  the  pre- 
miums paid. 

3.  Sams — Fraudulent  Intent  in  Paying  Premiums, — ^Under  the  statute, 
fraudulent  intent  on  the  part  of  the  insured  alone  in  diverting  his  means 
from  the  payment  of  his  debts  to  the  payment  of  life  insurance  premiums 
and  mortuary  assessments  for  the  benefit  of  his  children,  while  not  sub- 
jecting the  whole  proceeds  of  such  insurance  to  the  payment  of  his  debts, 
does  enable  his  creditors  to  recover  the  amount  of  premiums  and  mortuary 
assessments  so  fraudulently  paid. 

Bill  for  an  Aoconntiiig*  Appeal  from  Circuit  Court  of  Clinton  County ; 
the  Hon.  Alonzo  S.  Wildebhan,  Judge,  presiding.  Heard  in  this  conrt 
at  the  August  term,  1997.  Afftrmed  in  part  and  reversed  in  part  with 
directions.    Opinion  filed  March  10,  1898. 

R.  C.  Lambe,  Hugh  V.  Murbay  and  M.  P.  Murray, 
attorneys  for  appellants. 

Where  insurance  is  taken  upon  the  life  of  a  husband 
in  favor  of  his  wife  and  children,  payable  to  them,  the 
contract  so  made  and  the  benefits  to  be  derived  from  it 
are  the  property  of  the  wife  and  children  from  the 
moment  that  the  contract  is  made.  Sauervier  v.  Union 
Cen.  Life  Ins.  Co.,  39  111.  App.  629;  Central  Bank  v. 
Hume,  128  U.  S.  195;  Hubbard  v.  Stapp,  32  111.  App. 
544;  Pence,  Adm'r,  v.  Makepeace,  65  Ind.  345;  John- 
son V.  Alexander,  125  Ind.  576;  Succession  of  Hearing, 
26  La.  Ann.  326;  Chapin  v.  Fellows,  36  Conn.  132; 
Life  Ins.  Go.  v.  Palmer,  42  Conn.  60;  GHantz  v. 
Gloeckler,  104  111.  576;  McCutcheon's  Appeal,  99  Pa. 
St.  135;  Elliot's  Appeal,  50  Pa.  St.  75;  Appeal  of 
Brown,  125  Pa.  St.  303;  Appeal  in  Anderson's  estate, 
85  Pa.  St.  202. 

Ramsay  had  the  right  to  prefer  his  wife  in  her  quality 
of  creditor  to  all  other  creditors,  and  on  her  account  to 
make  the  insurance  payable  to  herself  and  children. 
Tomlinson  v.  Matthews,  98  111.  180;  Patten  v.  Pat- 
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ten,  75  111.  451;  Whitford  v.  Daggett,  84  lU.  144; 
Van  Dorn  v.  Leeper,  95  111.  35;  Tyberandt  v.  Raucke, 
96  111.  71 ;  Washington  Central  Bank  v.  Hume,  128 
U.  S.  195. 

A  person  wholly  insolvent  may  insure  his  life  for  the 
benefit  of  his  wife  and  children  to  the  exclusidn  of  his 
creditors.  Cole  v.  Marple,  98  111.  58;  Succession  of 
Hearing,  26  La.  Ann.  326 ;  Central  Bank  v.  Hume,  128 
U.  S.  195;  2  Bigelow  on  Fraud,  129;  The  People  v. 
Phelps,  78  lU.  149;  Pinneo  v.  Goodspeed,  120  111.  536. 

In  the  absence  of  actual  fraud,  the  court  can  not 
infer  that  the  payment  of  premiums  by  a  husband  for 
his  wife  and  family  is  fraudulent,  unless  the  payment 
of  the  premiums  produces  the  insolvency,  or  so  materi- 
ally affects  the  business  of  the  husband  as  to  be  a  chief 
cause  in  producing  his  insolvency.  Johnson  v.  Alex- 
ander, 125  Ind.  576;  Central  Bank  v.  Hume,  128  U.  S. 
195. 

The  last  cause  is  not  reported,  but  copy  of  opinion 
is  herewith  submitted. 

Where  there  is  no  actual  fraud  intended  in  the  pay- 
ment of  premiums,  the  court  will  not  weigh  the  amount 
of  insurance  taken  upon  apothecary's  scales  for  the 
purpose  of  inferring  a  fraudulent  intent.  Central  Bank 
V.  Hume,  128  U.  S.  195. 

Where  insurance  is  taken  out  for  the  purpose  of  de- 
frauding, and  the  premiums  are  paid  by  the  insolvent 
husband  with  intent  to  defraud  creditors,  in  Illinois, 
the  creditors  may  recover  the  amount  of  the  premiums 
80  paid  with  legal  interest  and  jao  more.  Hubbard  v. 
Stapp,  32  lU.  App.  544. 

Ibwin,  Van  Hoobebeke,  Pobd,  MoGaffigan,  Kings- 
busy,  Bbown  and  Jas.  MoHale,  attorneysfor  appellees. 

If  a  conveyance  or  voluntary  settlement  is  made  with 
a  view  to  future  fraudulent  indebtedness,  it  is  void, 
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even  as  to  subsequent  creditors.     Crawford  v.  Logan, 
97  111.  396;  Patterson  v.  McKinney,  97  111.  41. 

Where  the  assured  takes  out  insurance  on  his  own 
life,  pays  the  premiums,  and  retains  possession  and 
control  of  the  policies  until  his  death,  the  beneficiaries 
have  no  vested  interest  during  the  life  of  the  assured, 
who,  with  the  concurrence  of  the  insurer,  may  substi- 
tute other  beneficiaries  for  those  first  named.  Otis  v. 
Beckwith,  49  111.  121 ;  Johnson  v.  Van  Epps,  110  111. 
558;  14111.  App.  201. 

In  this  country  the  authorities  uniformly  hold  life 
insurance  policies  to  be  choses  in  action  and  within 
reach  of  defrauded  creditors  under  the  statute  of  Eliza- 
beth. Late  English  cases  to  the  contrary  are  based 
upon  1  and  2  Vict.  Ch.  110.  Bunyon  on  Life  Ins., 
Sec.  273;  Bump  on  Fr.  Con.  239,  and  citations;  1 
Story's  Equity  Jur.,  Sees.  367-8;  Schondler  v.  Wace, 
ICamp.  487;  Skarf  v.  Soulby,  1  Mac.  &  G.  364; 
French  v.  French,  6  De  G.  Mact.  and  G.  95;  Jenkyn 
v.  Vaughan,  3  Drew  Ch.  419;  Neal  v.  Day,  28  S.  J. 
Ch.  45;  Stokoe  V.  Cowan,  29  Beav.  637;  Freeman  v. 
Pope,  S.  R.  9  Eq.  206;  Penhall  v.  Elvin,  Sm.  and  G- 
258;  Rittler  v.  Smith  (Md.),  2  L.  E.  A.  844. 

The  text  of  Bliss  and  of  May  on  Ins.,  Sees.  317-319, 
is  not  the  law  of  Illinois.  The  cases  upon  which  they 
are  based  were  decided  under  statutes  unlike  ours. 
Johnson  v.  Van  Epps,  14  111.  App.  201 ;  Conyne,  Stone 
&  Co.  V.  Jones,  51  111.  App.  18. 

The  naming  of  the  beneficiary  in  a  policy  or  certifi- 
cate is  an  act  in  the  nature  of  a  will,  is  a  declaration 
of  a  purpose  to  bestow  a  bounty  which,  until  death, 
vests  no  rights  in  the  legatee  or  beneficiary.  The  pro- 
ceeds of  policies  fraudulently  transferred  may  be 
reached  by  creditors'  bill.  Conyne,  Stone  &  Co.  v. 
Jones,  51  111.  App.  18. 

The  proceeds  of  Ramsey's  life  insurance  policies  and 
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benefit  certificates  were  neither  executed  gifts  inter 
vivos,  nor  valid  gifts  causa  mortis.  Trustees  v.  Hall,  48 
111.  App.  544;  18  Am.  and  Eng.  Ency.  of  Law,  1312 
and  citations;  Witt  v.  Amis,  7  Jur.  (N.  S.)  499;  Jack- 
son V.  R'y  Co.,  88  N.  Y.  520;  Telford  v.  Patton,  144 
111.  620;  3  Waite's  Actions  and  DeE.  302,  311. 

Opinion  Per  Curiam: — This  was  a  proceeding  in 
chancery  by  appellees,  creditors  of  the  estate  of  Rufus 
A.  Ramsey,  deceased,  against  appellants.  It  is  charged 
in  the  bill  and  intervening  petitions  that  said  Ram- 
sey died  intestate,  leaving  him  surviving  his  widow 
Julia  D.  Ramsey  and  his  children  EflBe  C.  Ramsey, 
Elijah  P.  Ramsey  and  Edna  W.  Ramsey..  That  for 
five  years  next  before  his  death  he  was  insolvent.  That 
during  the  last  five  years  before  he  died,  said  Rufus  N. 
Ramsey  made  gifts  to  his  wife  and  children  amounting 
to  not  less  than  $2,500,  by  taking  out  policies  of  insur- 
ance upon  his  life  in  favor  of  his  wife  and  children, 
and  paying  the  premium  thereon  out  of  his  own  money 
after  he  became  insolvent.  That  at  the  time  of  his 
death  there  was  insurance  upon  his  life  in  the  Equita- 
ble Life  Assurance  Society,  $10,000;  in  the  Supreme 
Lodge  of  the  Knights  of  Honor,  $2,000;  in  the  A.  O. 
U.  W.,  $2,000;  in  the  S.  K.  of  A.  O.  U.  W.,  $1,000; 
in  the  Banker's  Life,  $7,500;  that  said  policies  were 
taken  out  for  the  benefit  of  his  wife  and  children,  and 
the  premiums  upon  them  for  five  years  and  upwards 
before  he  died  were  paid  whilst  he  was  insolvent.  That 
he  made  such  payments  with  intent  to  defraud  his 
creditors.  That  an  amount  equal  to  the  sum  paid  as  pre- 
miums, with  interest  thereon,  inures  to  the  benefit  of 
complainants  as  creditors  out  of  the  proceeds  of  said 
policies,  which,  after  his  death,  were  paid  to  his  widow 
and  children.  That  the  administrator  has  not  inven- 
toried the  money  paid  upon  said  life  insurance. 
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The  prayer  of  the  bill  and  petition  is,  that  an  acconnt 
be  taken  of  the  amount  of  premiums  paid  on  said  in- 
surance for  five  years  and  that  defendants  to  said  bill, 
appellants  here,  be  required  to  pay  the  amount  ascer- 
tained by  such  accounting  into  court  for  the  benefit  of 
creditors  entitled  thereto  and  for  further  relief,  etc.  The 
bill  and  petitions  were  answered  and  the  cause  pro- 
gressed to  decree  in  substance  as  follows : 

Finds  that  Eufus  N.  Ramsey  died  November  11, 
1894.  That  he  was  insolvent  five  years  before.  That 
there  was  paid  in  premiums  and  mortuary  assessments 
upon  his  life  in  the  five  years  next  before  the  filing  of 
the  original  bill  sums  as  follows : 

Washington  Ilife  Insnranoe  Company $   493 .92 

Knights  of  Honor 135.45 

A.  O.U.  W *. 97.25 

Covenant  Mntnal  Benefit  Association 337 .57 

Eqnitable  Life  Assurance  Society 1,488.00 

Equitable  Life  Assurauise  Society 77.30 

Equals $2,626.49 

That  the  interest  thereon,  at  five  per  cent,  amounts  to 374.21 

Making  a  total  of $3,000.70 

That  said  payments  were  made  odt  of  his  own 
money  and  that  in  making  said  payments  he  acted  for 
and  on  behalf  of  his  wife  and  children. 

That  the  creditors  of  deceased  are  entitled  to  receive 
said  amount  of  $3,000.70,  and  decrees  that  the  said 
Julia  D.  Ramsey  shall  pay  $83.15  and  an  equal  one- 
fourth  of  the  balance,  making  the  sum  of  $812.53i, 
and  that  Effie  C.  Ramsey,  Elijah  P.  Ramsey  and  Edna 
W.  Ramsey  shall  each  pay  $729.33^.  Denies  all 
relief  as  against  the  insurance  companies  and  fraternal 
societies.  Dismisses  the  complaint  and  petition  as  to 
all  matters  other  than  insurance.  And  the  court  doth 
further  order,  adjudge  and  decree  that  the  defendants, 
Julia  D.  Ramsey,  Effie  C.  Ramsey,  Elijah  P.  Ramsey 


FouBTH  DiSTBiOT — ^Febeuaby  Tebm,  1898.      649 

Bamsey  v.  Niohols  et  al. 

and  Edna  W.  Eamsey,  do,  within  forty  days  from  the 
sixteenth  day  of  November,  1896,  pay  to  the  clerk  of 
this  conrt  the  said  sum  of  $3,000.70.  That  the  defend- 
ant, Julia  D.  Ramsey,  do  pay  of  the  said  sum  $812.53^ ; 
that  the  defendants,  Effie  C.  Bamsey,  Elijah  P.  Bam- 
sey do  pay  $729,835^  each,  and  that  the  defendant, 
Edna  W.  Bamsey,  pay  $729. 83 i,  and  award  several 
executions  as  at  common  law  and  reserves  all  question 
of  distribution  of  the  money  among  the  creditors. 

We  are  of  opinion  it  clearly  appears  from  the 
evidence  that  deceased  Bamsey  paid  the  premiums  and 
mortuary  assessments  on  the  insurance  in  question, 
and  that  the  evidence  fully  warrants  us  in  finding  that 
he  was  insolvent  during  a  period  of  five  years  last 
prior  to  his  death ;  that  during  all  that  time  certain  of 
the  appellees  were  creditors  of  deceased  and  that  dur- 
ing a  portion  of  that  time  all  of  the  appellees  were 
such  creditors,  and  that  the  aggregate  of  debts  due 
from  deceased  to  appellees  exceeds  the  amount  of  all 
the  premiums  and  assessments  paid  by  him  during 
said  period. 

It  is  contended  by  appellees  that  these  payments 
were  gifts  of  so  much  money  by  deceased  to  appellants, 
and  that  a  voluntary  gift,  when  the  donor  is  insolvent, 
is  presumptive  evidence  of  fraud  and  voidable  at  the 
instance  of  pre-existing  creditors. 

As  to  appellant  Julia  D.  Bamsey,  this  contention  is 
not  warranted  by  the  facts.  The  evidence  shows  that 
during  all  the  time  these  payments  were  being  made, 
deceased  was  heavily  in  debt  to  her  for  moneys  arising 
from  sales  of  real  estate  inherited  by  her,  and  such  in- 
debtedness was  evidenced  by  promissory  notes  aggre- 
gating more  than  $50,000,  executed  years  before  by 
him  to  her.  It  must  be  presumed  that  all  payments  to 
her  benefit  were  on  account  of  such  indebtedness,  and 
can  not  be  held  to  be  gifts.     Appellees  can  not,  upon 
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any  theory,  rightfully  have  any  claim  on  the  money 
arising  from  the  insurance  payable  to  Julia  D.  Ram- 
sey, or  upon  her  or  the  insurers  for  any  part  of  the 
premiums  or  assessments  paid  by  the  deceased  on 
account  of  such  insurance. 

It  is  suggested  that  deceased  was  also  indebted  to 
Edna  W.  Eamsey,  but  such  indebtedness  was  only  in 
the  small  sum  of  $95  made  up  of  little  gifts  which 
she  had  from  time  to  time  received  from  friends  and 
deposited  in  her  father's  bank.  It  is  not  presumable 
that  in  paying  premiums  and  assessments  on  the  poli- 
cies and  certificates  payable  to  her,  either  he  or  she  had 
in  mind  the  payment  or  securing  of  this  small  deposit. 

As  to  appellants,  Effie  C.  Ramsey,  Elijah  P.  Ramsey 
and  Edna  W.  Ramsey,  we  are  of  opinion  appellees'  con- 
tention is  well  established  in  both  fact  and  law. 

It  is  strongly  urged  by  appellants  that  the  evi- 
dence fails  to  establish  any  fraud  on  the  part  of  de- 
ceased. The  premiums  and  mortuary  assessments  paid 
by  him  were  voluntary  gifts  of  so  much  money  by  de- 
ceased to  the  use  and  benefit  of  these  appellants  at  a 
time  when  he  was  insolvent.  Such  gifts  under  such 
circumstances  is  presumptive  evidence  of  fraud.  We 
quote  from  a  case  many  times  referred  to  in  the  briefs 
and  arguments  of  counsel  on  both  sides.  '^In  all 
purely  voluntary  conveyance  (and  gifts)  it  is  the 
fraudulent  intent  of  the  donor  which  vitiates.  If  ac- 
tually insolvent,  he  is  held  to  knowledge  of  his  condi- 
tion, and  if  the  necessary  consequences  of  his  act  is  to 
hinder,  delay  or  defraud  his  creditors,  »  *  ♦  the 
presumption  of  fraudulent  intent  is  irrebuttable  and 
conclusive,  and  inquiry  into  his  motives  is  inadmissi- 
ble. Washington  Central  Bank  v.  Hume,  128  U.  S. 
211. 

That  the  policies  and  certificates  were  contracts  of 
insurance  between  the  insurers  and  the  beneficiaries, 
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and  that  deceased  had  no  property  interest  in  them. 
However  that  may  be,  the  money  that  paid  the  pre- 
miums and  assessments  was  his  money,  and  when  pay- 
ments were  made  by  him  on  account  of  this  insurance, 
such  payments  were  voluntary  gifts. 

That  appellants  are  not  pre-existing  creditors.  The 
evidence  shows  that  some  of  them  were  time  depositors 
in  deceased's  bank  whose  accounts  were  of  more  than 
five  years'  standing.  These  deposits  were  evidenced 
by  certificates  of  deposit.  It  is  true  that  at  stated  times 
the  outstanding  certificates  would  be  taken  up  and 
canceled  and  new  ones  issued,  but  the  new  certificates, 
under  the  facts  of  this  case  and  as  between  the  parties 
before  us,  did  not  pay  oflE  and  extinguish  the  old  debts. 
They  were  only  new  evidences  of  the  old  debt. 

That  appellees  who  testified  on  the  trial  of  the 
case  were  incompetent  witnesses,  especially  so  as  to  the 
minor  Edna  W.  Eamsey.  This  was  a  proceeding  by 
appellees  directly  against  the  appellants.  None  of  the 
parties  sue  or  defend  in  a  fiduciary  capacity  nor  as 
heir,  legatee  or  devisee  of  deceased,  nor  do  we  see  that 
the  fact  that  one  of  the  parties  was  a  minor  affects  the 
right  of  any  to  testify.  We  see  no  reason  why  all  par- 
ties were  not  legally  competent  witnesses. 

That  the  evidence  fails  to  show  that  deceased  paid 
all  the  premiums  and  assessments,  and  therefore  the 
decree,  in  any  event,  is  for  too  much.  We  think  the 
evidence  fully  warrants  the  conclusion  that  premiums 
and  assessments  were  paid  to  the  amount  found,  and 
it  is  clearly  inferable  from  what  is  properly  proven 
that  deceased  made  all  the  payments  that  were  made. 

That  certain  of  the  payments  were  mortuary  assess- 
ments paid  to  benevolent  associations,  and  that  such 
benefits  as  accrued  to  appellants  upon  death  of 
deceased,  because  of  his  membership  in  these  associa- 
tions, is  not  such  insurance  as  appellees  could  have  any 
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claim  on  in  any  case,  that  it  is  charity  and  not  insur- 
ance. The  money  that  paid  such  assessments  was 
deceased's  money,  was  paid  to  maintain  his  certificates 
of  membership  in  the  association,  by  the  terms  of 
which  upon  his  death  appellees  were  to  receive  the 
sums  of  money  specified  in  such  certificates.  The 
important  feature  of  such  associations  is  life  insurance, 
and  the  whole  of  the  mortuary  assessments  paid  by 
him  was  to  cover  the  cost  of  such  insurance.  The  money 
so  paid  by  deceased  was  voluntary  gifts  to  the  direct 
interest  of  appellants,  and  was  ratified  and  adopted  by 
.  them  in  the  acceptance  of  the  proceeds  of  such  invest- 
ments. As  between  such  beneficiaries  and  such  pre- 
existing creditors,  we  are  of  opinion  this  must  be 
deemed  and  treated  by  the  court  as  life  insurance. 

That  the  court  erred  in  ordering  that  the  money  be 
paid  to  the  clerk  of  the  court.  The  effect  of  that 
order  is  that  the  money  be  paid  into  court  to  be  held 
until  the  pending  questions  concerning  distribution  of 
the  fund  among  appellees  may  be  determined.  It 
makes  the  clerk,  by  order  of  court,  custodian  of  the 
fund  while  it  remains  under  control  of  the  court.  The 
clerk  does  not  receive  the  money  by  virtue  of  his  o£5ce 
as  clerk,  but  by  virtue  of  his  designation  and  appoint- 
ment by  the  court  for  that  purpose.  A  chancellor  has 
ample  power  to  make  such  order. 

Appellees  assign  cross-errors  and  charge  that  the 
court  erred  in  not  rendering  a  decree  against  appel- 
lants for  the  payment  of  all  the  moneys  received  by 
them  from  the  insurance  companies  and  associations. 

The  nineteenth  section  of  the  act  of  1869,  entitled 
''An  act  to  organize  and  regulate  the  business  of  life 
insurance''  (Starr  &  Curtis'  Compilation  (2  Ed-), 
Ch.  73,  Sec.  189)  which  section  was  first  enacted  as  a 
separate  act  in  1865  (Session  Laws  1865,  page  88), 
provides:     ''It  shall  be  lawful  for  any  married  woman. 
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by  herself  and  in  her  own  name,  or  in  the  name  of  any 
third  person,  with  his  assent  as  her  trustee,  to  caase  to 
be  insured,  for  her  sole  use,  the  life  of  her  husband  for 
any  definite  period  or  for  the  term  of  his  natural  life; 
and  in  case  of  her  surviving  such  period  or  term,  the 
sum  or  net  amount  of  the  insurance  becoming  due  and 
payable  by  the  terms  of  the  insurance  shall  be  payable 
to  her,  to  and  for  her  own  use,  free  from  the  claims  of 
the  representatives  of  the  husband,  or  of  any  of  his 
creditors.  Provided,  however,  that  if  the  premium  of 
such  policy  is  paid  by  any  person  with  intent  to 
defraud  his  creditors,  an  amountequal  to  the  premium 
so  paid,  with  interest  thereon,  shall  inure  to  the 
benefit  of  said  creditors,  subject,  however,  to  the 
statute  of  limitations.  The  amount  of  the  insurance 
may  be  made  payable,  incase  of  the  death  of  the  wife, 
before  the  period  at  which  it  becomes  due,  to  his,  her 
or  their  children,  for  their  use,  as  shall  be  provided 
in  the  policy;  and  their  guardian,  if  under  age/' 

It  is  contended  by  appellees  that  this  case  does  not 
fall  within  the  statute. 

In  Cole  V.  Marple,  98  111.  58,  it  appeared  that  Jerah 
D.  Cole,  on  July  17,  1868,  insured  his  own  life  for  the 
sum  of  $10,000,  payable  in  twenty  years  or  sooner  in 
case  of  death.  The  annual  premiums  were  $501.10, 
and  the  assured  paid  them  as  they  became  due  in  each 
year.  On  August  30, 1876,  he  assigned  the  policy  with 
the  assent  of  the  company  to  his  wife,  and  the  next 
day  died  insolvent,  and  it  seems  he  had  been  insolvent 
for  some  considerable  period  of  time  previous  to  his 
death.  Marple  was  a  creditor  of  the  deceased,  who 
proved  his  claim  against  the  estate  and  then  filed  his 
bill,  as  has  been  done  in  this  case,  in  the  nature  of  a 
creditor's  bill,  for  the  purpose  of  subjecting  the  sum  or 
amount  of  the  insurance  which  became  payable  by  the 
terms  of  the  insurance  and  which  had  been  collected 
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by  the  widow,  to  the  payment  of  his  debt  on  the 
ground  that  the  assignment  by  the  deceased  was  in 
fraud  of  his  rights.  The  court  held,  however,  that  the 
section  of  the  statute  above  quoted  was  and  is  in  the 
nature  of  an  exemption  statute  and  should  be  construed 
with  the  same  liberality,  and  quoted  with  approval  the 
following  language  of  the  Supreme  Court  of  Missouri, 
in  passing  upon  the  provisions  of  a  statute  of  that 
State  the  same  in  substance  as  ours:  (R.  S.  Mo. 
1889,  Sees.  5851,  5852,  5853,  5854.)  '*It  also  makes  it 
lawful  for  a  married  woman,  herself,  and  for  her  own 
benefit  to  effect  an  insurance  on  the  life  of  her  husband, 
which  shall  belong  to  her  and  her  children.  The 
statute  was  founded  in  charity  and  intended  to  sub- 
serve a  beneficent  object,  and  in  a  case  falling  within 
it  I  should  be  disposed  to  give  it  the  most  favorable 
construction  to  carry  out  its  humane  purpose.''  (Judge 
Wagner  in  Charter  Oak  Life  Ins.  Co.  v.  Brant,  47  Mo. 
419,  4  Am.  R.  328.) 

The  court  in  the  Cole  case  held  that  while  the  trans- 
action of  the  assignment  of  the  policy  by  the  husband 
to  the  wife  was  not  within  the  letter  of  the  statute,  stilL 
it  was  within  the  protection  of  a  liberal  construction  of 
that  statute  and  upheld  the  transaction  as  to  all  except 
the  premiums  paid  by  the  husband  within  five  years 
before  the  suit  was  brought. 

A()pellees  also  contend  that  this  case  does  not  fall 
within  the  interpretation  given  to  the  statute  in  Cole  v. 
Marple,  and  suggest  that  neither  the  statute  nor  Cole 
V.  Marple  include  the  children  of  an  insured,  that  the 
wife  in  this  case  did  not  cause  deceased  to  be  insured 
as  provided  in  the  statute,  and  that  deceased  did  not 
assign  his  insurance  to  his  wife  as  was  done  in  the  Cole 
case. 

If  under  the  statute  a  wife  may  cause  her  husband's 
life  to  be  insured  for  her  benefit  and  for  the  benefit  of 
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their  children,  and  her  husband  may  pay  the  premiums 
with  intent  to  defraud  his  creditors,  and  the  whole  of 
the  sum  realized  from  such  insurance  be  free  from  all 
claims  of  such  creditors,  except  the  amount  of  the 
premiums  so  fraudulently  paid ;  and  if  that  statute  can 
be  so  construed  as  to  bring  within  its  protection  a  case 
where  the  husband  insured  his  own  life  for  the  benefit 
of  his  estate  and  afterward  assigned  the  policy  to  his 
wife  and  paid  the  premiums  in  fraud  of  his  creditors,  it 
does  not  seem  to  us  to  be  warping  such  course  of  con- 
struction out  of  line  to  carry  it  to  a  point  where  it  will 
include  within  its  beneficent  purpose  a  case  where  the 
husband  insured  his  own  life  for  the  benefit  of  his  chil- 
dren direct. 

We  the  more  readily  give  to  the  statute  this  degree 
of  liberal  construction  from  the  fact  that  in  the  ab- 
sence of  a  legislation  on  the  subject,  the  trend  of  au- 
thority is  toward  the  conclusion  that  an  insolvent 
debtor  may  rightfully  carry  a  reasonable  amount  of 
insurance  for  the  protection  of  his  family  from  suffering 
and  want,  and  that  in  absence  of  fraudulent  intent  in 
both  insured  and  beneficiary,  the  creditors  can  have  no 
right  either  in  the  proceeds  of  insurance  or  to  recover 
the  amount  of  the  premiums  paid.  In  a  great  majority 
of  cases  likely  to  arise,  this  statute,  as  we  interpret  it, 
is  more  favorable  to  the  creditor  than  the  law  might 
properly  be  held  in  the  absence  of  such  statute.  In  the 
case  before  us,  the  beneficiaries  can  not,  under  the  evi- 
dence, be  held  to  have  had  any  guilty  knowledge  or 
fraudulent  intent ;  but  under  the  statute,  as  we  interpret 
it,  fraudulent  intent  on  the  part  of  the  insured  alone 
in  diverting  his  means  from  the  payment  of  his  debts  to 
the  payment  of  insurance  premiums  and  mortuary  as- 
sessments for  the  benefit  of  his  chidren,  while  not  sub- 
jecting the  whole  proceeds  of  such  insurance  to  the  pay- 
ment of  his  debts,  does  enable  his  creditors  to  recover 
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the  amount  of  premiums  and  assessments  so  fraudu- 
lently paid,  notwithstanding  the  amount  of  insurance 
may  have  been  only  a  moderate  provision  for  his  family 
against  suffering  and  want,  and  that  the  beneficiaries 
may  have  had  no  guilty  knowledge. 

Many  interesting  questions  are  raised  and  argued  in 
the  various  briefs  that  we  do  not  deem  it  necessary  for 
us  to  discuss.  The  decree  of  the  Circuit  Court  is  re- 
versed in  so  far  as  it  effects  appellant,  Julia  D.  Eamsey, 
and  in  all  other  respects  affirmed. 

It  is  ordered  that  appellants,  Effie  C.  Eamsey,  Elijah 
P.  Ramsey  and  Edna  W.  Ramsey  pay  three  fourths  of 
the  costs,  and  appellees  pay  one  fourth  thereof. 

Affirmed  in  part  and  reversed  in  part  with  directions 
to  the  Circuit  Court  to  enter  a  decree  in  accordance 
with  this  opinion.  Affirmed  in  part  and  reversed  in 
part  with  directions. 


F.  Q.  Binggold  &  Go.  t.  J.  G.  Leith  et  aL 

Dismissal  of  BiLh^When  Cause  of  BeveracU,-— Where  the  eyidenoey 
fairly  weighed  in  the  light  of  the  sarrounding  oironmstanoes,  fnllj  sus- 
tains the  material  allegations  of  the  bill;  a  decree  dismissing  it  will  be 
reversed. 

« 
Creditor's  Bill*    Appeal  from  the  Cirouit  Court  of  Effingham  County ; 

the  Hon.  Edmund  D.   Younqblood,  Judge,  presiding.    Heard  in  this 

court  at  the  August  term,  1897.    Reversed  and  remanded.    Opinion  filed 

March  1,  1898. 

John  A.  Bingham,  Ashcraft,  Gordon  &  Cox,  and 
RuFUS  C.  Harrah,  attorneys  for  appellants. 

Wood  Brothers  and  Gilmorb  &  Gilmorb,  attor- 
neys for  appellees. 
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Mr.  Presiding  Justice  Greighton  delivered  the 
opinion  of  the  oourt. 

This  was  a  suit  in  chancery  in  the  nature  of  a  credit- 
or's bill  begun  and  prosecuted  by  appellants  against 
appellees  in  the  Circuit  Court  of  EflBngham  County, 
and  resulted  in  a  decree  dismissing  the  bill  at  costs  of 
appellants.  Appellants  except  and  bring  the  case  to 
this  court  by  appeal.  The  principal  defendants,  J.  0. 
Leith  and  Gt.  W.  Leith,  were  partners  doing  business 
at  Mason,  EflSngham  County,  Illinois,  were  indebted  to 
numerous  creditors,  were  insolvent,  and  on  the  twenty- 
sixth  day  of  October,  1891,  they  executed  to  Harrison 
N.  EuflEner,  one  of  the  codefendants,  a  Ijill  of  sale 
of  their  entire  stock  of  merchandise  for  the  ex- 
pressed consideration  of  $34.46  and  the  assumption  of 
a  portion  of  the  indebtedness  of  said  partnership,  ag- 
gregating $2,965.54. 

As  to  $1,940.54  of  this  sum  EuflEner  had  before  that 
time  become  surety  for  Leiths,  and  as  to  the  remainder 
of  it  he  was  under  no  obligations  prior  to  the  making 
of  the  bill  of  sale.  On  the  twenty-eighth  day  of  Octo- 
ber, 1891,  HuUman  &  Cox,  creditors  not  provided  for 
in  the  bill  of  sale,  attached  the  stock,  and  the  next  day 
cooperated  with  Hendrickson,  Lefler  &  Company,  and 
Robinson,  Zimmerman  &  Company,  also  creditors  not 
provided  for  in  the  bill  of  sale,  whereby  the  attachment 
was  dismissed  and  the  entire  stock  obtained  from  Buff- 
ner  by  these  three  firms,  they  paying  him  $3,300  cash. 
This  transaction  was  entered  into  for  the  purpose  of 
collecting  out  of  said  stock  the  sums  due  these  firms,  ag- 
gregating $2,500.  At  the  time  of  the  execution  of  the 
bill  of  sale,  principal  defendants  also  executed  and  de- 
livered to  Wood  Brothers  &  Gilmore,  two  of  the  code- 
fendants, a  real  estate  mortgage  to  secure  a  note  of 
$800,  upon  the  real  estate  of  J.  C.  Leith  one  of  the 

Vol.  LXXm  42 


658  Appellate  Courts  op  Illinois. 

Vol.  73.]  Ringgold  &  Co.  ▼.  Leith  et  al. 

principal  defendants,  and  also  delivered  notes  aggre- 
gating $110,  consideration  being  attorneys  fees  to  the 
said  Wood  Brothers  &Gilmore,  for  services  already  ren- 
dered and  to  pay  them  for  all  litigation  that  should 
grow  out  of  the  original  assignment  to  Ruffner,  March 
31,  1892,  complainants  obtained  judgment  against 
principal  defendants  in  the  Circuit  Court  of  Effingham 
County  in  the  sum  of  $739.85,  on  the  indebtedness 
contracted  prior  to  October  1,  1891,  and  issued  an 
execution  thereon  April  20,  1892,  which  execution  was 
returned  by  the  sheriff,  no'property  found  to  make  the 
debts  or  costs,  July  11, 1892,  and  in  the  October  term 
of  the  Effingham  County  Circuit  Court,  filed  their  credit- 
ors bill  against  J.  C.  and  Gt.  W.  Leith,  as  principal  de- 
fendants, and  among  others  made  H.  N.  Ruffner,  Wood 
Brothers,  S.  P.  Gilmore,  HuUman  &  Cox,  Hendrick- 
son,  Lefler  &  Company  and  Robinson,  Zimmerman  & 
Company,  codefendants,  alleging  the  recovery  of  their 
judgment  upon  an  indebtedness  contracted  by  principal 
defendants  prior  to  October  1,  1891,  the  issue  of  the 
execution  thereon,  and  returned  by  the  sheriff  no  prop- 
erty found,  and  that  the  said  judgment  was  in  full 
force  and  effect.  Charges  the  insolvency  of  the  prin- 
cipal defendants,  and  that  the  bill  of  sale  to  Ruffner 
was  made  in  fraud  of  the  general  creditors,  appellants 
being  one  of  them.  That  the  conveyance  of  said  stock 
of  goods  by  H.  N.  Ruffner  to  HuUman  &  Cox,  Robin- 
son, Zimmerman  &  Company  and  Hendrickson,  Lefler 
&  Company,  three  codefendants,  was  fraudulent.  That 
all  the  conveyances  were  made  subject  to  the  rights 
of  appellants  and  all  other  antecedent  creditors. 

It  is  contended  by  appellees  that  the  evidence  fails  to 
show*  any  such  fraud  in  either  law  or  fact  as  should 
move  a  court  of  equity,  and  that  there  is  such  variance 
between  the  proof  and  the  allegations  of  the  bill  that 
complainants  can  not,  in  any  event,  have  a  decree  in 
this  case. 


"V 
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We  are  of  the  opinion  that  the  evidence  fairly  weighed 
in  the  light  of  all  the  surrounding  circumstances 
shown,  fully  sustains  all  the  material  charges  of  the 
bill.  The  bill  of  sale  and  conveyances  were  in  legal 
effect  a  void  assignment.  The  evidence  also  clearly 
shows  the  HuUman  &  Cox^  Eobinson,  Zimmerman  & 
Company,  and  Hendrickson,  Lefler  &  Company,  ob- 
tained the  stock  from  Euffner  with  full  knowledge  of 
his  relation  to  the  transaction  with  Leiths,  and  there- 
fore their  acquisition  of  the  stock  was  void  as  to  ap- 
pellants. 

The  conveyance  to  Wood  Brothers  &  Gilmore  was 
to  secure  a  payment  for  legal  services  principally  to  be 
thereafter  rendered,  and  any  attempt  to  prefer  them, 
under  the  circumstances  existing  at  the  time,  is  void  as 
to  appellants.  We  are  of  the  opinion  that  the  fact  that 
the  real  estate  mortgaged  was  the  individual  property 
of  one  of  the  partners,  in  no  manner  affects  the  charac- 
ter of  this  conveyance  in  its  relation  to  this  case. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Edward  Lanman  y.  F.  D.  Clark  &  W.  C.  Bosqnit^ 

Partners^  Etc. 

1.  Abstract — When  Insuffleient. — If  counsel  are  not  satisfied  with  the 
abstraot  famished,  they  should  present  one  with  which  they  are  satisfied. 
A  party  can  not  impose  upon  the  court  the  labor  of  reading  the  record 
by  finding  fault  with  the  abstraot  filed  by  his  adversary. 

2.  VsKDiCTS— When  not  Vaidfor  Uncertainty,— A  verdict  in  the  follow- 
ing words:  "We,  the  jury,  find  the  issues  for  the  plaintiffs,  and  as- 
sess their  damages  at  $769.99  with  interest  at  4  per  cent  per  annum 
for  the  period  of  5  years/'  is  not  void  for  uncertainty.  The  clerk  can 
compute  the  amount  for  which  judgment  is  to  be  entered. 

3.  Mechanics'  Lien — Statement  of  Suhconiraotor8,  Laborers,  Material- 
men,  Etc. — The  mechanics'  lien  law  in  force  July  1,  1891,  did  not  require 
a  sworn  statement  as  to  subcontractors,  laborers,  materialmen,  etc.,  to 
bo  furnished  unless  demanded. 
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ABSnmpslty  on  a  bnilding  oontraet.  Appeal  from  the  Oity  Court  of 
East  St.  Loais;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1897.    Afl&rmed«    Opinion  filed  Maroh  1,  1898. 

M.  MiLLAED  and  W.  J.  N.  MotebSi  attorneys  for 
appellant. 

W.  P.  Launtz  and  Wise  &  MoNulty,  attorneys  for 
appellees. 

The  verdict  was  certain.  The  interest  should  have 
been  added  to  the  $769.99,  making  the  aggregate  sam 
the  verdict.  Clapp  v.  Martin,  33  111.  App.  438;  28 
Am.  and  Eng.  Ency.  of  Law,  p.  301,  note  2;  Beck- 
with  V.  Carleton,  14  6a.  691;  Mitchell  v.  Addison,  20 
Ga.  50;  Gaff  v.  Hutchinson,  38  Ind.  341;  McGregor 
V.  Armill,  2  Iowa,  30;  Stevens  v.  Campbell,  6  Iowa, 
538;  McLellan  Dry  Dock  Co.  v.  Farmers,  Etc.,  Steam- 
boat Line,  43  La.  Ann.  258. 

Mr.  Justice  Worthington  delivered  the  opinion 
OP  THE  Court. 

The  declaration  in  this  case  contains  the  common 
counts,  to  which  the  general  issue  is  plead.  It  was 
stipulated  that  plaintiffs  might  offer  any  evidence 
which  would  be  admissible  under  special  counts,  and 
that  defendant  might  make  all  defenses  under  the 
general  issue. 

The  suit  grows  ont  of  a  building  contract,  made 
June  18,  1891.  It  has  been  twice  before  this  court, 
and  is  reported  in  52  111.  App.  637,  and  63  111.  App. 
132.  Unless  there  is  manifest  error  in  the  record,  an 
end  should  be  made  to  the  litigation. 

The  abstract  of  evidence  is  incomplete.  Counsel  for 
appellee  complain  of  its  insufficiency  and  say,  **We  ask 
the  court  to  read  the  testimony  from  the  record,  so  as 
to  obtain  a  correct  understanding  of  the  case."    If 
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counsel  were  not  satisfied  with  the  abstract,  they  should 
have  presented  one  with  which  they  were  satisfied. 

"A  party  can  not  impose  upon  the  court  the  labor 
of  reading  the  record  by  finding  fault  with  the  abstract 
filed,  and  grumbling  about  it  does  not  present  any 
question  for  the  action  of  the  court.  ^'  Hand  v.  Wad- 
dell,  167  111.  402. 

We  have,  however,  in  this  case,  examined  the  testi- 
mony as  shown  by  the  record. 

Appellant,  in  his  brief,  bases  his  defense  upon  these 
propositions:  First.  That  no  money  could  be  claimed 
until  the  sworn  statement  required  by  the  lien  law  then 
in  force  was  made.  This  refers  to  the  statement  under 
the  law  of  1887  as  to  subcontractors,  laborers,  mate- 
rial, etc. 

This  suit  was  commenced  in  March,  1892.  The  law, 
as  amended  and  in  force  after  July  1,  1891,  did  not 
require  a  sworn  statement,  unless  demanded,  and 
there  is  no  evidence  of  such  a  demand  in  this  case. 
On  the  contrary,  appellant  went  with  appellees  and  saw 
that  claims  were  adjusted  and  paid.  Grilmore  v. 
Courtney,  158  111.  432,  cited  by  appellant,  does  not 
apply  in  this  case,  as  it  was  decided  while  the  act  of 
1887  was  in  force.  The  other  two  grounds  of  objection 
by  appellant  may  be  considered  together.  They  are 
as  follows:  **That  the  architect's  estimate  is  a  condi- 
tion precedent  to  the  right  to  sue;  and  that  the 
architect's  statement  of  the  account  as  between  plain- 
tiffs and  defendant  shows  them  to  be  in  his  debt." 

There  is  no  clause  in  the  contract  that  makes  the 
architect's  estimate  a  * 'condition  precedent"  to  the 
right  to  sue.     There  is  nothing  then  in  this  objection. 

The  contract  contains  this  clause:  ''The  superin- 
tendent's opinion,  certificate,  report  and  decision  upon 
all  matters  to  be  binding  and  conclusive  on  the  parties 
of  the  second  part."     This  clause  is  binding  upon  ap- 


662  Appellate  Courts  of  Illinois. 

Vol.  73.]  Lauman  v.  Clark  &  Bosquit. 

pellees,  unless  waived  by  appellant  by  agreement,  or 
by  acts  showing  waiver,  or  by  the  refusal  of  the  architect 
to  act,  or  by  circumstances  in  evidence  that  prove  fraud 
on  the  part  of  the  architect. 

The  court  gave,  among  other  instructions,  the  two 
following  for  appellees : 

'*!.  If  the  jury  believe  from  the  evidence  that  the 
architect  and  superintendent  named  in  the  contract 
fraudulently  and  willfully  refused  to  accept  said  work, 
without  a  cause,  and  fraudulently  and  willfully  refused 
to  give  the  plaintiffs  an  estimate  showing  the  amount 
due  them  for  performing  the  work  done  under  the  con- 
tract in  this  case  (if  you  believe  from  the  evidence  they 
did  so  perform  such  work),  and  you  further  believe 
from  the  evidence  the  plaintiffs  did  perform  the  work 
and  completed  the  building  according  to  the  plans  and 
specifications,  then  you  will  find  for  the  plaintiffs,  and 
assess  their  damages  for  such  sum,  if  any,  as  you  may 
believe  from  the  evidence  remains  due  them. 

'*5.  If  you  believe  from  the  evidence  that  the  super- 
intendent named  in  the  contract  in  this  case  accepted 
the  work  performed  by  the  plaintiff,  as  the  work  pro- 
gressed, as  required  by  the  contract,  and  was  satisfied 
with  it,  and  you  further  believe  from  the  evidence  that 
after  the  contract  was  completed,  he  accepted  the  work 
performed  by  the  plaintiff,  except  as  to  the  brick  work 
and  some  other  work  which  he  had  accepted  prior  to 
the  completion  of  the  contract,  then  you  are  instructed 
that,  in  law,  this  was  an  acceptance  of  the  whole ;  that 
the  architect,  when  he  once  accepted  the  work,  would 
have  no  right  to  withdraw  his  acceptance  without  good 
cause  and  refuse  to  accept  the  work.'' 

We  think  there  was  evidence  that  warranted  giving 
these  instructions  and  that  they  correctly  state  the  law. 
Fowler  v.  Deakman,  84  111.  130;  Cook  Co.  v.  Harms, 
108  lU.  151. 
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Under  these  instructions  the  jury  must  have  found 
that  facts  were  proven  that  took  the  case  out  of  the  re- 
quirement in  the  contract  that  the  *' Superintendent's 
opinion,  certificate,  report  and  decision  upon  all  mat- 
ters to  be  binding  on  the  parties  of  the  second  part.'' 

From  an  examination  of  the  record  we  are  not  pre- 
pared to  say  that  such  a  conclusion  was  unwarranted, 

Appellees  assign  as  cross-error  that  the  trial  judge 
required  them  to  remit  the  interest  specified  in  the  ver- 
dict, upon  the  ground  of  uncertainty,  upon  his  state- 
ment that  a  new  trial  would  be  granted  if  the  interest 
was  not  remitted.  The  verdict  was  in  the  following 
words:  '*We,  the  jury,  find  the  issues  for  the  plaintiffs 
and  assess  their  damages  at  $769.99,  with  interest  at  4 
per  cent  for  a  period  of  5  years." 

There  is  no  uncertainty  in  the  verdict.  It  could  have 
been  computed  by  the  judge,  or  by  the  clerk,  and  judg- 
ment rendered  for  the  exact  amount.  The  maxim  '*/d 
certum  est  quod  certum  reddi  potest y^^  is  readily  applica- 
ble to  verdicts.  28  Am.  and  Eng.  Ency.  of  Law,  p. 
200,  citing  many  authorities. 

Appellee,  however,  remitted  the  interest  and  ac- 
cepted judgment  for  the  principal.  Having  done  so, 
the  judgment  will  not  bo  reversed  for  this  error  of  the 
court.    Judgment  aflBrmed. 


Hetropolltan  Life  Ins.  Co.  y.  Charles  E.  Long^  F.  J. 
Knrns  and  George  Onenther. 

1.  Verdicts— When  the  Remit  of  Prejudice  or  MisajpiprehensUm. — When 
a  general  verdict  or  special  finding  is  so  manifestly  against  the  weight  of 
the  evidence  as  to  indicate  prejodiee  or  misapprehension  on  the  part  of 
the  jurjf  the  judgment  rendered  upon  it  must  be  reversed. 

Debt;  on  a  money  bond.  Appeal  from  the  ^Circuit  Court  of  St.  Glair 
County;  the  Hon.  Alonzo  B.  Wilderman,  Judge,  presiding.  Heard  in  this 
eourt  at  the  August  term,  1897.  Reversed  and  remanded.  Opinion  filed 
March  1,  1898. 
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Wm.  p.  Launtz,  attorney  for  appellant. 
Albxandeb  Flannigen,  attorney  for  appellees. 

Mr.  Justice  Worthington  delivered  the  opinion 
OF  THE  Court. 

This  is  a  suit  upon  a  bond  given  by  Charles  E.  Long, 
as  principal,  and  F.  J.  Kurrus  and  George  Guenther 
as  sureties.  It  was  commenced  before  a  justice  of  the 
peace,  and  has  been  before  this  court  on  appeal  from 
the  Circuit  Court  of  St.  Clair  County,  and  is  reported 
in  65  111.  App.  295. 

Appellee  Long  was  an  agent  of  appellant  under 
a  written  contract,  which  contained  the  following  pro- 
vision : 

**I  agree  that  the  condition  of  my  account  with  the 
company,  either  before  or  after  the  termination  of  my 
employment  by  the  company,  shall  be  ascertained  and 
determined  by  an  inspection  of  my  weekly  accounts. 
•  *  *  Such  inspection  may  be  made  at  the  direction 
of  the  company,  with  or  without  notice  to  me,  and  by 
any  person  authorized  by  the  company  to  make  it; 
and  when  made,  cither  before  or  after  the  termination 
of  my  agency,  and  whether  I  shall  be  present  at  the 
inspection  or  not,  I  agree  that  the  actual  condition  of 
my  accounts  with  the  company  shall  be  determined  by 
the  reports  of  the  inspection  as  it  shall  be  made  by  the 
authorized  person  aforesaid,  and  I  hereby  give  such 
employee  who  shall  inspect  my  agency  as  aforesaid, 
full  power  and  authority  to  compute  the  sum  due  by 
me  to  the  company,  as  it  appears  upon  such  inspection 
by  him,  and  I  hereby  ratify  his  computations  and 
agree  that  the  result  thereof  shall  represent  my  indebt- 
edness to  the  company,  hereby  waiving  the  production 
of  any  evidence  other  than  such  report  and  account.'* 
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In  passing  upon  this  provision,  this  court,  in  its 
opinion  in  65  III.  App.  295,  before  referred  to,  said; 

''The  parties  had  agreed  by  the  contract  as  to  the 
method  of  settling  disputes  of  this  character,  and 
where  there  is  no  fraud  *  •  *  the  contract  must  pre- 
vail,'' citing  Dwiter  v.  Metropolitan  Life  Ins.  Co.,  24 
N.  Y.  Sup.  731. 

We  adhere  to  this  statement  of  the  law.  The  trial 
court  instructed  the  jury  in  accordance  with  it,  but  the 
jury  manifestly  disregarded  the  instruction.  There 
was  an  inspection  of  Long's  accounts  by  Schott,  an 
agent  of  appellant,  and  we  think  that  the  evidence 
shows  thaUiOng  was  invited  to  attend  the  inspection. 
Whether  he  was  or  not  makes  no  difference  under  the 
stipulations  of  the  contract.  Nor  do  we  think  that 
there  is  any  fraud  or  mistake  proven  in  the  inspection. 
It  showed  a  balance  due  appellant  of  $63.48.  The 
general  verdict  and  the  special  findings  are  so  mani- 
festly against  the  weight  of  the  evidence  as  to  indicate 
prejudice  or  misapprehension  on  the  part  of  the  jury. 

Judgment  reversed  and  case  remanded. 
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1.  Appeals— JV*ai  of  the  Right  of  Property.— A  trial  of  the  rights  of 
property  under  Chapter  140a,  Bevised  Statutes  (Hurds,  R.  S.  1897),  is  not 
a  suit  or  proceeding  at  law  or  in  chancery  within  the  meaning  of  section 
S  of  the  Appellate  Court  act,  but  is  distinctly  a  statutory  proceeding  and 
appeals  therefrom  lie  to  the  Circuit  Court  (Sec.  11,  Ch.  140a,  R.  8.  1897). 

2.  Same — Compliance  with  Conditions. — Where  the  parties  to  a  suit, 
plaintiffs  or  defendants,  all  join  in  prayiug  an  appeal,  and  it  is  allowed  on 
condition  that  they  execute  a  bond,  the  condition  must  be  literally  com- 
plied with  or  the  appeal  will  be  defective  as  to  those  who  do  join  in  it. 

Trial  of  the  Bights  of  Property.  Appeal  from  the  County  Court  of 
Lawrence  County;  the  Hon.  A.  M.  Goodwin,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Appeal  dismissed.  Opinion  filed 
March  1,  1898. 
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W.  F.  Foster,  Eeiley  &  Emison,  Cullop  &  Kes- 
siNGER,  attorneys  for  appellants. 

G^EE  &  Barnes,  attorneys  for  appellee. 

Where  a  judgment  goes  against  several,  and  an 
appeal  is  prayed  by  all,  and  granted  on  condition  of 
their  entering  into  bond,  the  condition  and  order  must 
be  performed  to  perfect  the  appeal.  Parties  may  sev- 
erally appeal,  but  if  they  appeal  jointly  a  joint  bond 
executed  by  all  is  required.  Hileman  v.  Beale,  115  111. 
355;  Meserve  v.  Clark,  115  111.  580. 

A  joint  appeal  will  be  dismissed  unless  all  the  de- 
fendants sign  the  bond.  Dingier  v.  Strawn,  36  111. 
App.  563. 

Mr.  Justice  Bigelow  delivered  the  opinion  op 
THE  Court. 

Appellants,  William  E.  Eobeson,  William  J.  Irvin, 
John  H.  Broyles,  Samuel  Thompson,  Simpson  Emison 
and  Lane,  John  Bierhausi  Charles  Bierhaus,  Edward 
Bierhaus  and  William  C.  Bierhaus,  with  one  John  P. 
Price,  sued  out  of  the  Circuit  Court  of  Lawrence  County, 
writs  of  attachment  against  William  E.  Fitch,  which 
were  duly  levied  by  the  sheriff  of  the  county,  upon  a 
stock  of  merchandise,  as  the  property  of  Fitch,  of  the 
value  of  about  $5,000.  Appellee  served  a  notice  on  the 
sheriff  that  he  claimed  the  property,  and  intended  to 
prosecute  his  claim  therefor  under  the  law. 

The  sheriff  immediately  notified  the  plaintiffs  in  the 
attachment  writs  of  the  claim;  all  of  them  appeared 
before  the  County  Court  of  Lawrence  County  at  the 
October  term,  A.  D.  1896;  the  cause  was  docketed  as 
a  *'  Trial  of  the  Right  of  Property,'^  appellee  as  plain- 
tiff, and  all  of  the  plaintiffs  in  the  attachment  suits  as 
defendants;   A  jury  was  demanded  and  duly  summoned 
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by  the  sheriflE;  a  trial  was  had  and  a  verdict  rendered, 
**that  the  property  in  question  belongs  to  the  plain- 
tiff, W.  A.  Lagow/'  After  overruling  a  motion  by 
the  defendant  for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict. 

At  the  close  of  the  judgment  it  is  recited  that  an 
appeal  to  this  court  was  prayed  by  all  of  the  defend- 
ants and  allowed,  upon  defendants  entering  into  bond 
of  $200,  within  five  days  of  date  of  judgment.  An 
appeal  bond  was  executed  by  all  of  the  defendants  ex- 
cept John  P.  Price,  and  was  duly  approved.  A  motion 
is  made  by  appellee  to  dismiss  the  appeal,  because  it 
should  have  been  taken  to  the  Circuit  Court  of  Law- 
rence County  instead  of  to  this  court,  and  also  because 
the  defendant,  John  P.  Price,  did  not  perfect  his  ap- 
peal, which  invalidated  the  appeal  of  the  other  de- 
fendants. 

In  1875  a  law  was  enacted,  which  has  been  carried 
into  Kurd's  Revision  of  the  Statutes  of  1897,  as  Chap- 
ter 140a.  It  was  under  this  law  that  the  trial  was  had. 
Section  11  of  the  law  is  as  follows:  *'An  appeal  may 
be  taken  to  the  Circuit  Court,  as  in  other  cases:  Pro- 
vided, the  same  is  prayed  on  the  day  of  entering  judg- 
ment, and  the  trial  in  the  Circuit  Court  shall  be  de 
novo.^^  Unless  section  8  of  the  Appellate  Court  Act, 
in  force  July  1,  1887,  repealed  by  implication  all  of  said 
Section  11,  except  that  portion  of.  it  relating  to  the 
bond  to  be  given  on  appeal,  it  is  clear  that  appellee's 
first  contention  is  correct  otherwise  it  is  not. 

By  the  terms  and  provisions  of  this  law,  when  the  prop- 
erty is  seized,  the  claimant  notifies  the  officer  of  his  claim 
and  his  intention  to  prosecute  it,  and  the  officer  immedi- 
ately notifies  the  county  judge,  who  causes  the  pro- 
ceeding to  be  entered  on  his  docket,  the  claimant  to  be 
made  plaintiff,  and  the  plaintiff  in  the  writ  to  be  made 
defendant,  whereupon,  after  brief  notice  to  the  defend- 
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ant,  the  trial  proceeds  without  regard  to  the  value  of 
the  property  and  without  written  pleadings,  before  the 
county  judge  in  the  same  manner  as  other  trials,  be- 
fore the  County  Court,  and  may  be  by  a  jury  if  either 
party  demand  one;  all  without  regard  to  any  particular 
term  of  court  for  the  trial  of  civil  and  criminal  cases. 
The  effect  of  the  judgment  is  summed  up  in  Section  12 
of  the  law,  as  follows:  "The  judgment  in  such  cases 
shall  be  a  complete  indemnity  to  the  sheriff  or  coroner 
in  selling  or  restoring  any  such  property,  as  the  case 
may  be.'* 

To  hold  that  Section  8,  of  the  Appellate  Court  Act, 
in  force  July  1,  1887,  repealed  all  of  Section  11  of  the 
Trial  of  Right  of  Property  Act,  except  that  portion  of 
it  in  regard  to  the  time  of  praying  an  appeal,  and  the 
time  of  filing  bond,  will  in  effect  be  to  hold  that  a 
claimant  of  personal  property  of  the  value  of  $1,000,- 
000,  levied  upon  by  execution  or  attached  by  a  sheriff 
or  coroner,  can,  in  a  summary  way,  and  without  any 
written  pleadings,  at  any  time,  before  the  county  judge 
(and  a  jury,  provided  a  jury  is  demanded),  have  his 
claim  to  the  property  finally  determined,  notwithstand- 
ing the  fact  that  the  law  creating  the  County  Court  as 
a  court  of  law  limits  its  jurisdiction  to  $1,000.  This 
we  are  not  prepared  to  hold. 

We  are  aware  that  the  Supreme  Court,  in  Lee  v. 
People,  140  111.  536,  used  language  seemingly  broad 
enough  to  embrace  the  contention  that  the  appeal  in 
this  case  was  properly  taken  to  this  court,  but  the  lan- 
guage of  the  opinion  should  be  confined  to  cases  of 
like  character  to  that  in  which  it  was  used,  and  we 
can  not  hold  it  authority  by  which  we  should  be 
governed  in  this  case. 

Counsel  for  appellant  refers  us  to  McGowan  v.  Duff, 
41  111.  App.  57,  while  counsel  for  appellee  refers  us  to 
Pease  v.  Waters,  66  111.  App.  359,  as  sustaining  their 
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respective  positions.  Both  of  these  cases  are  from  the 
First  District.  It  must  be  admitted  that  the  cases 
seem  so  nearly  in  conflict  as  to  be  safely  cited  by  the 
respective  counsel  in  this  case,  but  if  this  is  so,  and  we 
are  to  follow  either,  we  think  the  later  one  announces 
the  correct  view  of  the  law. 

We  do  not  think  a  trial  of  the  right  of  property,  a 
'*suit  or  proceeding  at  law  or  in  chancery,"  within  the 
meaning  of  Section  8  of  the  Appellate  Court  Act,  but 
it  is '^distinctly  statutory,"  as  said  in  Grier  v.  Cable, 
159  111.  29,  concerning  the  trial  of  a  claim  against  an 
estate. 

As  to  the  second  ground  of  appellee's  motion,  the  rule 
is  settled  by  an  unbroken  line  of  authorities,  that 
where  parties,  plaintiffs  or  defendants  to  a  suit,  all  join 
in  praying  an  appeal,  and  it  is  allowed  on  condition 
that  they  execute  a  bond,  the  condition  must  be 
literally  complied  with  or  the  appeal  will  be  defective 
as  to  those  who  do  join  in  it,  and  must  be  dismissed. 
Carson  v.  Merle  et  al.,  3  Scam.  168;  Eyder  et  al.  v. 
Stevenson,  Id.  539;  Watson  v.  Thrall,  3  Gil.  69; 
Branigan  v.  Rose,  Id.  123 ;  Johnson  v.  Barber,  4  Id.  1 ; 
Owens  V.  McKethe,  5  Id.  79;  Niagara  v.  Martin,  42 
111.  106;  Hileman  v.  Beale,  115  111.  355;  Meserve  v. 
Clark,  Id.  580. 

The  motion  to  dismiss  the  appeal  because  it  was 
improperly  taken  to  this  court  instead  of  the  Circuit 
Court  of  Lawrence  county,  as  well  as  because  the 
appeal  bond  was  not  executed  by  the  defendant,  John 
P.  Price,  is  sustained  and  the  appeal  is  dismissed. 
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ii  ^7      ji^rj  B.  Lanterman  t.  Charles  N.  Trarons  and  Edwin 

D.  GlUespie. 

1.  Banks  and  Banking — BelaUona  With  DepoHton. — The  ordinary  re- 
lation between  bankers  and  depositors  is  tliat  of  debtor  and  creditor;  it 
has  nothing  of  the  nature  of  a  tmst  in  it. 

2.  BiLSKzn»^Beoe%ving  Deposits  When  Insolvent— Under  the  Aet  fw  the 
Protection  of  Depositors — Thirty  Days  Limit. — The  offense  created  by  the 
act  of  June  4, 1879,  entitled,  "An  act  for  the  protection  of  bax\k  depositors'' 
is  complete  whenever  deposits  are  received  by  an  insolvent  banker.  The 
thirty  days  limit  is  a  rule  of  evidence  made  by  the  legislature  declaring 
what  is  prima  fade  evidence  of  an  intent  to  defraud. 

3.  Same — Intentional  Fraud  Immaterial. — The  act  for  the  protection  of 
bank  depositors  (June  4,  1879)  renders  bankers  liable  to  prosecution  for 
receiving  deposits  when  insolvent,  whether  they  are  aware  of  their  insol- 
vency or  not. 

4.  Sams — Qeneral  Deposits. — When  a  customer  makes  a  deposit  in  a 
bank  in  the  ordinary  course  of  business,  of  a  draft  or  check  received  or 
credited  as  money  and  indorsed  by  the  customer  to  the  bank  "for  deposit 
to  be  placed  to  his  credit,  the  title  to  the  draft  or  check  vests  in  the  bank. 

6.  Samb — Qeneral  Deposits  Before  and  After  Insolvency — Preferences. — 
When  a  general  deposit  is  made  before  formal  insolvency,  there  can  be  no 
recovery  in  preference  to  other  creditors,  but  when  the  deposit  has  been 
kept  separate  and  not  fully  received  before  insolvency,  the  depositor  may 
recover  it. 

6.  Sami — Deposits  Mixed  With  Other  Funds. — YSHien  a  deposit  has  been 
mixed  with  other  assets  of  the  bank  so  as  to  be  incapable  of  identification 
it  can  not  be  recovered  as  a  special  deposit. 

Insolvency  Proceedings.  Appeal  from  the  County  Court  of  Madison 
County;  the  Hon.  W.  P.  Earlt,  Judge,  presiding,  Heard  in  this  court  at 
the  August  term,  1897.     Affirmed.     Opinion  filed  March  1,  1898. 

Statement  of  the  Case. 

Appellees  are  assignees  of  J.  A.  Prickett  and  Harris 
E.  Prickett,  who  did  business  as  private  bankers  under 
the  firm  name  of  J.  A.  Prickett  &  Son,  at  Edwards- 
ville,  Illinois.  On  Monday,  December  14,  1896,  about 
9  o'clock  in  the  morning,  Prickett  &  Son  executed 
a  deed  of  assignment  under  the  State  law  for  the  bene- 
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fit  of  their  creditors.  Appellant  filed  her  claim  for 
$2,450  within  the  time  prescribed  by  the  statute  and  a 
verified  petition,  asking  that  it  be  made  a  preferred 
claim  and  be  paid  in  full.  The  court  denied  the  peti- 
tion, from  which  judgment  this  appeal  is  taken. 
The  facts  in  the  case  are  substantially  these: 
About  noon  on  Friday,  December  11, 1896,  appellant 
deposited  a  check  on  the  Bank  of  Edwardsville,  with 
the  banking  firm  of  J.  A.  Prickett  and  son  for  $2,487.67. 
She  received  on  it  $37.67  in  money  and  credit  in  the 
bank  for  the  balance,  $2,450.  An  account  was  opened 
with  her  on  the  books  of  the  bank  of  J.  A.  Prickett  & 
Son  and  a  pass  book  given  her  showing  this  balance  to 
her  credit. 

On  Saturday,  December  12,  about  4  o^clock  in  the 
afternoon,  J.  D.  Gillespie,  an  employee  of  J.  A.  Prickett 
&  Son  and  acting  for  them,  took  this  check  for  $2,- 
487.67  with  other  checks  to  the  Bank  of  Edwardsville. 
An  adjustment  of  checks  or  clearance  was  there  made 
between  these  two  banks.  The  result  was  a  balance  of 
over  $1,000  in  money,  the  precise  amount  not  shown 
by  the  evidence,  coming  to  the  bank  of  J.  A.  Prickett 
&  Son.  This  amount,  together  with  checks  taken  up 
against  the  bank  of  J.  A.  Prickett  &  Son,  Gillespie 
received  and  delivered  to  the  last  named  bank.  The 
money  thus  received  became  then  a  part  of  the  assets 
of  the  bank,  and  on  the  Monday  following  passed,  with 
tlie  other  property  of  the  bank,  into  the  hands  of  the 
assignees.  There  was  no  regular  time  for  clearing  be- 
tween the  two  banks,  clearance  being  made  whenever 
the  amounts  justified. 

John  G.  Irwin,  attorney  for  appellant. 

The  act  of  June  4, 1879,  makes  it  prima /acie  evidence 
of  an  intent  to  defraud  for  any  banker,  broker,  bank- 
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ing  company  or  incorporated  bank  to  receive  deposits 
within  thirty  days  before  failure,  suspension,  or  in- 
voluntary liquidation.     1  Starr  &  Curtis's  Stat.,  p.  776. 

This  statute  applies,  not  only  to  criminal  cases,  but 
to  civil  proceedings  as  well,  wherever  acts  done  in  con- 
travention of  its  provisions  are  the  subject  of  judicial 
investigation.  It  is  '^An  Act  for  the  Protection  of 
Bank  Depositors."  Trust  &  S.  Bank  v.  Manufac- 
turing Co.,  150  111.  341. 

A  vendor  whose  title  is  derived  through  theft,  tres- 
pass, conversion,  or  other  unlawful  means,  can  trans- 
mit no  title  to  a  vendee.  Each  successive  vendee  stands 
in  no  better  position  with  respect  to  the  property 
than  his  vendor.  Every  participant  in  the  chain  of 
transfers  is  regarded  as  a  tort  feasor j  and  may  be  sued 
separately  or  jointly  by  the  owner.  23  Am.  and 
Eng.  Ency.  of  Law,  p.  711,  and  notes;  Sharp  v. 
Parks,  48  111.  512;  Haddix  v.  Einstman,  14  111.  App. 
446;  R.  S.  1895,  Sees.  239  and  243,   Criminal  Code. 

These  cases  were  decided  on  general  equitable  prin- 
ciples, and  are  none  of  them  based  on  a  special  statute 
similar  to  the  one  we  invoke.  In  the  one  last  cited  it 
is  said  the  question  is  exhaustively  considered  in  the 
case  W'C  cite  next,  which  is  spoken  of  as  the  'heading 
American  authority." 

So  long  as  trust  property  can  be  traced  and  followed 
into  other  property  into  which  it  has  been  converted, 
the  latter  remains  subject  to  the  trust.  If  a  man  mixes 
trust  funds  with  his  own,  the  whole  will  be  treated  as 
the  trust  property,  except  so  far  as  he  may  be  able  to 
distinguish  what  is  his  own.  These  are  established 
doctrines  of  equity,  and  apply  in  every  case  of  a  fidu- 
ciary relation,  and  to  money  deposited  in  bank,  and 
debts  thereby  created,  as  well  as  to  every  other  descrip- 
tion of  property.  Nat.  Bank  v.  Life  Ins.  Co.,  104 
U.  S.  54. 
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The  confusion  of  trust  funds  wrongfully  diverted, 
does  not  destroy  the  right  to  follow  them.  When  they 
are  traced  into  the  assets  of  the  unfaithful  trustee,  or 
of  one  who  has  knowledge  of  the  character  of  the  funds, 
they  become  a  preferred  charge  upon  the  entire  assets 
with  which  they  are  mingled,  no  matter  whether  such 
assets  consist  of  money,  bills,  notes  and  land,  or  other 
assets.  The  fact  that  the  trust  fund  goes  to  swell  the 
volume  of  the  assets,  gives  the  beneficial  owner  an 
equitable  right  to  preference.  Meyers  v.  Board  of  Ed- 
ucation, 51  Kan.  87;  37  Am.  St.  Rep.  263. 

Where  checks  were  received  on  deposit  when  the 
bank  was  hopelessly  insolvent,  within  a  few  moments 
before  it  closed  its  doors,  and  were  collected  afterward 
by  an  agent  of  the  bank,  the  proceeds  were  declared  to 
be  held  by  the  receiver  in  trust  for  the  depositor,  be- 
cause of  the  fraud  of  the  bank  in  receiving  the  deposit 
under  such  circumstances.  Wasson  v.  Hawkins,  59 
Fed.  Kep.  233.  See,  also,  St.  L.  &  F.  R.  Co.  v.  John- 
ston, 133  XT.  S.  566. 

Where  a  bank  receives  paper  for  collection,  in  case 
it  mingles  the  money  with  its  own  and  becomes  insol- 
vent, the  trust  may  be  enforced  out  of  money  which  it 
turns  over  to  the  receiver.  The  trust  holds  as  against 
the  assets  in  the  hands  of  the  receiver  until  they  are 
exhausted,  and  will  follow  even  a  balance  after  it  has 
been  reduced  below  the  amount  of  the  trust  obligation. 
Continental  Nat.  Bank  v.  Weems,  69  Tex.  489 ;  Hunt 
V.  Townsend,  26  S.  W.  Rep.  310;  Re  Johnson,  103 
Mich.  109. 

If,  after  collecting  paper,  the  bank  becomes  insolvent, 
the  owner  may  claim  a  trust  against  the  funds  which 
reach  the  hands  of  the  assignee,  although  the  identical 
proceeds  of  the  paper  never  reached  his  hands,  and  the 
funds  coming  to  him  are  less  in  amount  than  the  face 

Vol.  LXXm  43 


674  Appellate  Coubts  op  Illinois. 

Vol.  73.]  Lanterman  v.  TSravous  et  al. 

of  the  paper.     First  Nat.  Bank  v.  Sanford,  62  Mo« 
App.  394. 

W.  M.  Warnock,  attorney  for  appellees;  BuBBOuans 
&  Bro.,  of  counsel. 

The  right  of  the  true  owner  to  pursue  his  property 
does  not  necessarily  cease  when  its  identity  has  been 
destroyed,  but  his  means  of  enforcing  that  right 
must  necessarily  cease  when  it  has  become  so  mixed 
with  other  property  of  like  kind  that  he  can  no  longer 
trace  or  identify  it.  U.  S.  v.  The  Inhabitants  of  Water- 
borough,  2  Ware,  158;  Goodell  v.  Buck,  67  Me.  514; 
Englar  v.  Offutt,  70  Md.  78;  Johnson  v.  Ames,  11 
Pick.  173;  111.  T.  &  S.  B.  Co.  v.  Smith,  21  Blatchford, 
275;  2  Story^s  Eq.  Jur.  1259,  to  2  Pom.  Eq.  Jur. 
Sec.  1058. 

The  statute  being  in  derogation  of  common  right 
should  be  strictly  construed.  A  statute  which  gives  to 
a  particular  class  of  creditors  special  and  exceptional 
rights  and  remedies  should  not  be  enlarged  by  impli- 
cation, or  by  uncertain  construction,  but  should  be 
given  only  such  force  as  clearly  belongs  to  it.  To  say 
that  a  right  claimed  under  such  statute  is  uncertain,  is 
substantially  tantamount  to  saying  that  it  does  not 
exist.  Shaw  v.  Chicago  Sash,  Door,  Etc.,  Co.,  144  111. 
530. 

Natural  justice  and  equity  would  seem  to  require 
that  a  provision  which  awards  to  some  of  the  creditors 
of  an  estate  a  preference  over  all  others,  should  not  be 
given  any  broader  interpretation  than  the  words  used 
by  the  legislature  actually  demand.  The  legislative 
intent  to  enlarge  the  number  of  claims  included  in  a 
preferred  class  should  be  clear  and  unambiguous. 
Svanoe  v.  Jurgens,  144  111.  515. 

It  must  be  remembered  that  at  common  law  appel- 
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lant  stood  on  an  equality  with  the  creditors  now 
resisting  her  claim  for  preference.  It  is  a  familiar 
rule  of  construction  that  a  statute  is  not  to  be  con- 
strued as  changing  the  common  law  farther  than  its 
terms  expressly  declare.  Can.  Bank  v.  McCrea,  106 
111.  281. 

Mb.  Justice  Wobthington  delivebed  the  opinion 
op  the  ooubt. 

When  appellant  deposited  her  check  for  $2,487.67 
on  Friday,  December  11,  the  legal  eflEect  was  to  transfer 
that  amount  in  the  Bank  of  Edwardsville  to  J.  A. 
Prickett  &  Son,  They  gave  her  in  exchange  for  the 
check  $37.67  in  money,  and  credit  on  their  books  for 
the  balance,  $2,450.  On  Saturday,  December  12,  they 
used  the  check,  in  other  words  collected  it  with  other 
checks  in  clearing  with  the  Bank  of  Edwardsville, 
receiving  in  return  checks  drawn  against  their  bank 
and  a  balance  in  money.  This  money  was  mixed  with 
other  money  of  the  bank  and  its  identity  lost.  Appel- 
lant in  her  petition  sets  up  that  the  money  paid  on  the 
check  *^went  into  the  hands  of  Harris  E.  Prickett  who 
was  then  in  control  of  said  bank  of  J.  A.  Prickett  & 
Son,  and  had  the  management  thereof.''  The  evidence 
confirms  this  statement. 

The  check  was  not  a  special  deposit.  Counsel  for 
appellant  states  in  his  brief:  *'The  law  still  is  that  the 
banker  is  merely  a  borrower  from  his  depositor.''  In 
American  Exchange  Bank  v.  Mining  Company,  165 
111.  114,  the  court  says:  '*The  ordinary  relation 
between  bankers  and  depositors  is  that  of  debtor  and 
creditor  and  has  nothing  of  the  nature  of  a  trust  in  it." 

When  appellant  deposited  her  check  and  received 
$37.67  in  money  and  a  pass  book  with  $2,450  credited 
to  her,  in  legal  effect,  she  loaned  that  amount  to  J.  A. 
Prickett  &  Son,  to  be  paid  on  call.     If  the  check  had 
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remained  uncollected,  and  had  passed  into  the  hands 
of  their  assignees,  a  different  question  would  have 
been  presented,  but  it  did  not.  It  was  toUected  partly 
in  money  and  partly  used  in  paying  checks  against  the 
Prickett  Bank.  In  the  clearance  on  Saturday,  Decem- 
ber 12,  it  was  presented  at  the  Bank^f  Ed  wards  ville 
**with  other  checks.'^  The  difference  between  the  sum 
of  this  check  and  the  ''other  checks''  then  presented, 
and  the  checks  held  by  the  Bank  of  Edwardsville 
against  J.  A.  Prickett  &  Son  represents  the  balance  in 
cash  that  Q-illespie  received  and  turned  over  to  Prickett 
&  Son.  The  proceeds  of  the  check  were  thus  merged 
and  mixed  with  the  funds  of  Prickett  &  Son  on  Satur- 
day before  the  assignment  was  made  on  the  succeeding 
Monday. 
Counsel  for  appellant  in  his  argument  says : 
''Before  it  (the  law  of  June  4,  1879)  was  passed,  an 
insolvent  banker  lawfully  might  receive  deposits. 
Whatever  his  moral  obligations  might  have  been,  he 
was  under  no  more  legal  obligation  to  refrain  from 
receiving  deposits  than  any  insolvent  was  to  abstain 
from  borrowing  money  when  he  knew  that  he  could 
not  pay  it  to  the  lender  when  due.  •  •  •  gut 
under  this  actj  when  the  condition  of  insolvency  exists, 
the  law  imposes  the  same  obligation  upon  the  banker 
that  it  imposes  upon  all  trustees  and  fiduciaries. 
Appellant's  position  there  is  that  as  the  act  of  June  4, 
1879,  makes  it  a  crime  for  a  bank  to  receive  deposits 
when  insolvent,  that  it  follows  that  all  deposits  so 
received  are  fraudulently  received,  and  that  therefore 
no  title  to  the  deposits  so  received  passes  to  the  bank 
or  its  assignee;  and  that  this  being  so,  such  deposits 
are  trust  funds  and  should  so  be  held  and  made  pre- 
ferred claims,  although  mixed  with  other  moneys  of  the 
bank." 
Such  is  clearly  not  a  result  of  this  statute.    If  it  was, 
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the  eflEect  would  be  to  make  two  classes  of  depositors, 
one  class  before  insolvency  and  one  after,  and  to  apply 
the  deposits  of  the  first  class  in  payment  of  the  deposits 
of  the  second. 

The  act  referred  to  has  not  changed  the  legal  rights 
or  equities  of  depositors.  It  has  not  made  fraudulent 
what  was  not  fraudulent  before.  Actual  fraud  only 
exists  when  there  is  knowledge  and  intent,  but  knowl- 
edge and  intent  are  not  essential  elements  in  the  offense 
defined  by  this  statute.  Knowledge  of  insolvency  does 
not  have  to  be  averred  in  the  indictment  for  receiving 
deposits  when  insolvent.  Murphy  v.  People,  19  111. 
App.  125. 

It  does  not  therefore  have  to  be  proved  nor  is  it 
receiving  deposits  within  thirty  days  before  insolvency 
that  constitutes  the  offense.  The  offense  is  complete 
within  the  terms  of  the  statute  whenever  deposits  are 
received  by  an  insolvent  bank.  The  thirty  days  limit 
is  a  rule  of  evidence  made  by  the  legislature  declaring 
what  is  prima  fade  evidence  of  an  intent  to  defraud. 
The  law  is  stringent  and  was  passed  for  the  protection 
of  all  depositors,  and  not  for  the  benefit  of  any  particu- 
lar class.  It  makes  bankers  liable  to  prosecution  for 
receiving  deposits  when  insolvent,  whether  they  know 
of  their  insolvency  or  not.  If  they  do  not  know  of 
their  insolvency,  there  can  be  no  intentional  fraud,  for 
intentional  fraud  can  only  exist  when  there  is  guilty 
knowledge.  But  the  liability  to  punishment  is  the 
same  in  either  case.  It  follows,  then,  that  the  rights 
and  relations  of  depositors  are  not  changed  because 
this  statute  makes  it  criminal  to  receive  deposits  when 
insolvent. 

The  date  at  which  Prickett  &  Son  became  insol- 
vent does  not  appear  from  the  evidence,  nor  is  it 
claimed  that  the  equity  of  appellant  is  superior  to  the 
equity  of  any  other  depositor  after  insolvency. 
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Cases  are  cited  by  appellant  where  moneys  collected 
upon  claims  left  vrithin  banks  for  collection  were  held 
not  to  pass  to  the  assignee  and  were  allowed  as  pre- 
ferred claims.  Such  cases  are  not  analogous.  The 
bank  held  them  for  collection  only.  The  relation  of 
borrower  and  lender  did  not  exist.  They  were  not  a 
part  of  the  assets  of  this  bank,  and  would  not  as  such 
pass  to  the  assignee.  ''When  a  customer  makes  a  de- 
posit in  a  bank,  in  the  ordinary  course  of  business,  of  a 
draft  or  check  received  or  credited  as  money  and  in- 
dorsed by  the  customer  to  the  bank  'for  deposit,'  to 
be  placed  to  his  credit,  the  title  to  the  draft  or  check 
vests  in  the  bank.''  American  Exchange  Sank  v. 
Mining  Co.,  165  111.  113;  American  Trust  and  Savings 
Bank  v.  Manufacturing  Co.,  150  111.  336. 

''When  a  general  deposit  is  made  before  formal  in- 
solvency, there  can  be  no  recovery  in  preference  to 
other  creditors ;  but  when  the  deposit  has  been  kept 
separate  and  not  fully  received  before  insolvency,  the 
depositor  may  claim  it."  American  Exchange  Bank 
V.  Mining  Co.,  cited  supra;  Morse  on  Banking,  Sees. 
589,  629-631. 

If  appellant  is  correct  even  in  claiming  that,  owing 
to  the  insolvency  of  the  bank,  the  deposit  should  be 
considered  a  trust  fund,  it  could  not  be  so  treated  and 
made  a  preferred  claim,  as  the  evidence  shows  it  is  in- 
capable of  identification. 

Trust  funds,  wrongly  converted,  may  be  pursued 
when  the  property  into  which  they  were  converted  can 
be  identified,  but  not  when  this  fails,  which  is  the  case 
when  converted  into  money  and  mixed  with  other 
money.  Union  National  Bank  of  Chicago  v.  Goetz, 
138  lU.  127 ;  Mutual  Accident  Association  v.  Jacobs, 
141  III.  268;  Bayor  v.  Am.  Trust  and  Savings  Bank, 
157  111.  68. 

The  check  in  this  case  having  been  deposited  as  a 
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general  deposit,  and  having  been  collected  by  J.  A. 
Prickett  &  Son  before  their  assignment,  and  its  pro- 
ceeds merged  with  their  other  assets  so  that  they  can 
not  be  followed  and  identified,  appellant's  petition  under 
the  well  settled  law  of  this  State  must  be  denied.  Judg- 
ment affirmed. 
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1.  Equitt  JirRiBmoTiov^Whenit Does  Not  Depend  Upon  the  Absence  of 
a  Remedy  at  Law. — When  the  state  of  the  aooounts  is  complicated  and  in- 
volved with  third  persons,  and  to  do  justice  to  the  parties  interested, 
requires  the  employment  of  methods  of  investigation  peculiar  to  courts 
of  equity,  their  jurisdiction  does  not  depend  upon  the  absence  of  a 
remedy  at  law. 

2.  ^hXR.— Where  the  State  of  Aeeounis  is  Complicated,  ^te.— Where  the 
state  of  accounts  between  the  parties  is  complicated  and  intricate,  or  is 
involved  with  third  parties,  where  to  do  justice  requires  the  employment 
of  methods  of  investigation  peculiar  to  courts  of  equity,  and  where  it 
would  be  very  difficult  for  a  jury  to  unravel  the  numerous  transactions, 
are  conditions  usually  held  to  be  sufficient  to  give  a  court  of  equity  juris- 
diction. The  jurisdiction  in  equity  does  not  in  such  cases  depend  upon 
the  absence  of  a  remedy  at  law,  but  upon  its  adequacy  or  practicability, 
and  upon  the  discretion  of  the  court. 

3.  Equity  praoticb. — Whoever  Assails  a  Master's  Report  Must  Preserve 
His  Exceptions,  Abstract, — ^Whoever  assails  a  master's  report  should  pre- 
serve his  exceptions,  bring  them  into  his  abstract,  and  show  the  report  to 
be  wrong. 

4.  Praoticb. — The  Burden  of  a  Party  Challenging  the  Action  of  a  Court. 
Whoever  challenges  the  action  of  a  court  should  show  that  in  apt  time  be 
properly  advised  and  moved  the  court. 

Bill  for  an  Acconntlng.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  Alonzo  S.  Wildbrman,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1897.    Affirmed.    Opinion  filed  March  1,  1898. 

G.  A.  KoERNER,  attorney  for  appellant. 
Charles  W.  Thomas,  attorney  for  appellee. 
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Mb.  Pbesiding  Justice  Oeeighton  delivebed  the 
opinion  op  the  Coubt. 

This  was  a  suit  in  chancery  commenced  and  prose- 
cuted in  the  Circuit  Court  of  St.  Clair  County  by 
Edward  L.  Thomas  against  the  Crown  Coal  and  Tow 
Company,  Bart  S.  Adams  and  John  T.  Taylor,  and 
resulted  in  a  decree  for  $6,309.89  in  favor  of  Thomas. 
The  Crown  Coal  and  Tow  Company  bring  the  cause  to 
this  court  by  appeal. 

In  the  year  1887  there  was  organized  under  the  laws 
of  the  State  of  Illinois  a  corporation  styled  the  Crown 
Coal  Company,  and  in  the  month  of  March,  1893, 
appellee  Thomas  and  the  said  Adams  and  Taylor 
owned  all  the  stock  of  the  said  corporation,  and  the 
said  corporation  owned  and  was  operating  a  coal  mine 
and  had  due  it  a  large  amount  in  *'book  accounts'^  for 
coal  sold  in  the  course  of  business,  and  owed  the  ex- 
penses incurred  in  operating  the  mine  in  the  previous 
month.  Thomas,  Adams  and  Taylor  also  jointly 
owed  $4,500  to  one  Meisenberger,  a  former  stockholder 
in  said  corporation,  for  his  stock  jointly  purchased  by 
them.  Taylor  and  Adams  owned  a  coal  mine  known 
as  the  Harmony  Mine  and  certain  coal  leases,  Adams 
owned  an  interest  in  the  Western  Coal  and  Tow  Com- 
pany, and  one  Samuel  H.  Leathe  owned  certain  coal 
lands  and  a  line  of  tugs. 

The  above  named  parties  cooperated  together  with 
others  in  a  reorganization  of  the  Crown  Coal  Company, 
increasing  its  capital  stock  from  $30,000  to  $200,- 
000,  and  changing  its  name  to  the  Crown  Coal  and 
Tow  Company;  and  all  the  above  mentioned  property 
were  by  their  respective  owners  contributed  and  turned 
over  to  the  reorganized  concern,  and  its  business 
thereafter  carried  on  with  this  property.  The  reorgani- 
zation was  completed  at  a  meeting,  of  all  the  parties 
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interested,  held  March  25,  1893,  and  all  the  $200,000 
of  stock  was  distributed  among  the  contributors  and 
certain  other  parties  who  had  contributed  nothing, 
without  any  reference  to  the  amounts  contributed  by 
each  or  to  the  fact  that  a  number  had  contributed 
nothing.  At  this  same  meeting,  and  as  a  part  of  the 
reorganization  scheme,  it  was  orally  agreed  and  under- 
stood that  all  who  had  contributed  should  be  reim- 
bursed by  the  corporation  to  the  extent  of  the  value  of 
their  respective  contributions,  but  the  minutes  of  that 
meeting  contain  no  mention  of  such  an  agreement.  The 
original  plan  for  reimbursement  was  found  to  be  im- 
practicable, and  thereupon,  at  a  stockholder's  meeting 
held  March  1,  1894,  the  following  resolution  as  shown 
by  the  minutes  of  that  meeting  was  presented  and 
adopted : 

'* Whereas,  the  capital  stock  of  this  company  has 
been  contributed  by  various  stockholders  in  unequal 
proportion,  the  distribution  of  the  stock  having  been 
made  without  reference  to  the  amounts  contributed  5  and 
whereas,  this  company  was  originally  projected  and 
organized  by  the  parties  interested  in  a  certain  railroad 
then  known  as  the  Belleville  &  St.  Louis  Railroad  and 
now  known  as  the  Belleville  City  Railway  as  an  adjunct 
to  said  railroad ; 

'*And  whereas,  it  was  originally  contemplated, 
understood  and  agreed  by  the  parties  interested  in  the 
formation  and  organization  of  this  company  that  all 
the  amounts  advanced  by  any  of  the  stockholders  to 
this  company  should  be  repaid  out  of  the  proceeds  of 
bonds  to  be  issued  by  the  said  railroad  company  and 
guaranteed  in  part  by  this  company,  and  that  the  stock 
of  this  company  should  be  subject  to  the  indebtedness 
created  by  said  bonds ; 

*'And  whereas,  various  of  the  stockholders  of  this 
company,  on  the  faith  of  the  said  agreement  and  under- 
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standing,  have  advanced  large  sums  of  money  to  this 
company  and  have  conveyed  to  it  property  of  great 
value ; 

**And  whereas,  a  doubt  has  arisen  as  to  the  legality 
of  such  proposed  indorsement  or  guaranty  by  this  com- 
pany of  the  bonds  of  the  said  railroad  company  or  the 
application  of  the  bonds  of  the  said  railroad  company, 
to  the  purpose  of  this  company  and  said  plan  has  been 
in  consequence  abandoned; 

^^And  whereas,  it  is  the  desire  of  this  company  that 
the  true  intent  and  meaning  of  said  agreement  and 
understanding  be  carried  out,  and  that  the  person  con- 
veying their  money  and  property  to  this  company  on 
the  faith  thereof  be  protected ;  therefore  it  is 

''Kesolved,  That  the  president  of  the  company 
deliver  to  each  stockholder  who  has  contributed  either 
money  or  property  to  the  capital  of  this  company  at 
par  bonds  of  this  company  to  an  amount  equal  to  such 
contributions  with  interest  from  the  date  thereof  to 
this  date.'' 

There  having  arisen  a  dispute  as  to  the  amount  at 
which  the  Crown  Coal  Company  property  and  good 
will  was  taken,  that  dispute  was  at  that  meeting  settled, 
as  appeal's  from  the  minutes : 

*'The  dispute  as  to  the  amount  at  which  the  Crown 
Coal  Company's  property  and  good  will  was  taken  by 
this  company,  was  this  day  settled  by  agreement  of  all 
the  stockholders  present,  and  said  figure  was  fixed  at 
$18,000  of  March  1,  1893,  the  same  not  to  include  the 
book  accounts  belonging  to  the  Crown  Coal  Com- 
pany." 

In  pursuance  of  the  action  taken  by  the  stockholders 
at  their  meeting  of  March  1 ,  the  directors  met  March 
10  and  as  shown  by  the  records  of  that  meeting  unani- 
mously passed  the  following: 

**Kesolved,  That  the  Union  Trust  Company  of  St. 
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Louis,  trustee  in  the  mortgage  given  by  this  company 
to  secure  its  bonds,  be  authorized  and  requested  to 
make  delivery  of  said  bonds  as  follows,  to  wit: 

"To  Samuel  H.  Loathe $118,500  00 

<  'To  Bart  8.  Adams 10,000  00 

"To  John  Taylor 4,000  00 

"To  Edward  L.  Thomas 6,000  00 

^'AU  the  balance  of  said  bonds  to  Samuel  H.  Leathe, 
treasurer,  $62,500.'^ 

Said  trustee  thereupon  delivered  bonds  as  directed 
in  said  resolution  to  all  the  contributors  except  appel- 
lee, and  stood  ready  to  deliver  to  him,  but  those  intended 
for  him  were  for  some  reason  not  explained  so  far  as 
we  find  in  this  record  attached  by  Leathe,  who  was 
president  of  the  corporation.  Pending  this  attachment 
the  following  agreement  was  entered  into  between  the 
Crown  Coal  and  Tow  Company,  appellant,  and  Edward 
L.  Thomas,  appellee: 

* 'Whereas,  Edward  L.  Thomas  has  certain  claims 
against  the  Crown  Coal  and  Tow  Company,  based 
upon  what  he  claims  to  be  his  portion  of  the  purchase 
price  of  certain  coal  pits  which  were  turned  over  to 
said  company  by  him  and  his  associates,  and  whereas, 
a  partial  settlement  of  the  said  claims  has  heretofore 
been  made,  and  certain  bonds  of  said  company  were 
set  aside  to  said  Edward  L.  Thomas,  as  in  satisfaction 
or  settlement  of  a  portion  of  said  claims,  in  consider- 
ation of  the  surrender  of  whatever  interest  in  said 
bonds  the  said  Edward  L.  Thomas  may  have;  it  is 
agreed  by  the  said  company  that  any  former  arrange- 
ment or  settlement  made  between  the  parties,  namely, 
said  Thomas  and  said  company  growing  out  of  the 
said  transactions,  shall  be  considered  abrogated  and 
annulled,  and  as  though  it  had  never  been  made,  and 
the  said  Edward  L.  Thomas  shall  be  relegated  to  any 
actions  or  suits  that  he  may  be  advised  be  proper  for 
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the  purpose  of  adjusting  and  settling  the  differences 
between  him  and  the  said  company,  growing  out 
of  said  purchase  money  or  other  moneys  which  he  may 
claim  to  be  due  him  on  account  of  the  transactions 
hereinbefore  mentioned. 

**Dated  this  eighth  day  of  November,  A.  D.  1895. 

'*  Crown  Coal  and  Tow  Company, 
''By  S.  H.  Leathe,  President. 

"We  ratify  the  above,  this  November  eighth,  1895. 

Sam^l  Leathe,  Director. 

*'JoHN  T.  Tatloe,  Director. 

**Bart  S.  Adams,  Director. 

''Fred  B.  Merrills." 

Upon  the  execution  of  this  agreement  the  bonds  set 
apart  to  appellee  were  surrendered  to  appellant  and 
hereafter  appellee  instituted  his  suit,  which  progressed 
under  the  original  bill  to  the  rendition  of  an  interlocu- 
tory decree  referring  the  cause  to  the  master,  who  took 
testimony  and  made  report  to  the  court,  from  which 
it  appears  that  the  balance  chargeable  to  appellant  on 
account  of  the  "book  accounts  belonging  to  the  Crown 
Coal  Company,  after  deducting  the  debts  of  that 
company,  including  the  $4,500  due  Meisenberger 
from  appellee,  Adams  and  Taylor,  which  appellant  had 
undertaken  to  pay  out  of  this  fund  and  had  so  paid 
amounting  to  $10,281.56,  that  the  Crown  Coal  Com- 
pany's property  and  good  will  was  taken  by  appellant 
at  $18,000  and  that  appellee's  portion  of  the  contribu- 
tion made  by  himself,  Adams  and  Taylor,  to  the  prop- 
erty of  appellant  at  the  time  of  the  reorganization 
was  twenty-nine  one  hundred  and  twelfths  of  these 
amounts,  and  that  appellee  owed  appellant  a  small 
note  with  accrued  interest  amounting  to  $306.29, 
showing  a  balance  in  favor  of  appellee  of  $6,309.89. 

Objections  and  exceptions  were  filed  to  the  master's 
report,  and  a  final  hearing  had  upon  an  amended  and 
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supplemental  bill,  and  answer  thereto,  and  a  decree 
rendered  in  favor  of  appellee  against  the  appellant  for 
$6,309.89. 

The  following  errors  in  substance  are  assigned  and 
urged : 

The  court  erred  in  rendering  the  interlocutory 
decree,  in  not  dismissing  complainant's  bill,  in  not  sus- 
taining exceptions  to  master's  report,  finding  for  com- 
plainant and  rendering  the  final  decree. 

It  is  contended  that  there  is  no  competent  evidence 
in  this  record  of  any  agreement  to  reimburse,  that 
appellee  was  paid  for  his  interest  in  the  contribution  to 
the  property  of  appellant  in  stock,  that  he  has  been 
paid  to  the  extent  of  $5,000  in  bonds  set  apart  for  him 
in  pursuance  of  the  resolution  of  March  10,  1894,  that 
by  the  agreement  of  November  8,  1895,  appellant  is 
released  from  all  obligation  and  duty  to  pay  him,  that 
if  any  right  to  recover  ever  existed  it  was  as  a  stock- 
holder, and  that  before  the  decree  in  this  case  was 
rendered  he  had  sold  his  stock,  and  finally,  that  if  ap- 
pellee has  any  remedy,  it  is  not  in  chancery  but  in  an 
action  at  law  by  himself,  Adams  and  Taylor. 

The  Crown  Coal  Company  had  on  hands  cash  to  the 
amount  of  between  $2,000  and  $3,000,  a  considerable 
amount  of  supplies,  a  large  number  of  items  of  book 
accounts  due  it  for  coal,  amounting  to  near  $20,000; 
and  owed  current  expenses  and  other  indebtedness  con- 
sisting of  many  items,  and  at  the  time  its  mine  was 
turned  over  to  appellant  by  appellee  and  his  associates, 
Adams  and  Taylor,  its  then  owner,  it  was  a  going  con- 
cern. The  new  organization  desired  to  keep  this  mine 
in  continuous  operation,  and  to  that  end  the  moneys, 
supplies  and  book  accounts  of  the  Crown  Coal  Com- 
pany were  turned  over  to  it  as  a  part  of  the  contribu- 
tion of  appellee,  Adams  and  Taylor,  to  its  property.  , 
Appellant  absorbed  the  cash  in  its  business,  used  up 
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the  supplies,  and  undertook  the  collection  of  the  book 
accounts  and  the  payment  of  the  debts,  opening  a 
separate  account  with  this  fund.  This  account  was 
intricate  and  involved,  and  a  great  portion  of  the  testi- 
mony in  this  voluminous  record  relates  to  it  and  to 
contests  and  investigations  concerning  items  of  it. 
The  interest  of  appellee  in  both  this  fund  and  in  the 
mine  and  good  will  was  involved  with  Adams  and 
Taylor,  who  were  also  made  defendants. 

Where  the  state  of  accounts  between  the  parties  is 
complicated  and  intricate,  where  the  state  of  accounts 
between  the  parties  is  involved  with  third  parties,  where 
to  do  justice  requires  the  employment  of  methods  of 
investigation  peculiar  to  courts  of  equity,  and  where  it 
would  be  very  difficult  for  a  jury  to  unravel  the  numer- 
ous transactions,  are  conditions  usually  held  to  be  suf- 
ficient to  give  a  court  of  equity  jurisdiction.  The 
jurisdiction  in  equity  does  not  in  such  cases  depend 
upon  the  absence  of  a  remedy  at  law,  but  upon  its 
adequacy  or  practicability,  and  upon  the  discretion  of 
the  court.  This  case  is  sufficiently  involved,  compli- 
cated and  intricate  to  justify  a  court  of  equity  in  taking 
jurisdiction  of  it. 

It  is  true  that  the  agreement  and  understanding 
that  the  contributors  to  the  property  of  the  reorganized 
concern  should  be  by  it  reimbursed  for  the  property 
contributed  by  them  respectively,  as  first  made  and 
understood,  are  not  evidenced  by  any  resolution  or 
minute  action  taken  at  a  stockholders'  or  directors' 
meeting,  but  the  oral  evidence  clearly  shows  that  such 
agreement  was  entered  into  and  that  such  under- 
standing did  exist.  Leathe,  Borman,  Chipley,  Thomas, 
Taylor,  B.  S.  Adams  and  B.  F.  Adams,  all  testify 
to  it,  and  it  is  not  controverted.  This  evidence  is 
competent  and  material  to  the  proper  understanding 
of  the  resolutions  of  March  1  and  March  10,   1894. 
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The  oral  testimony  also  clearly  shows  the  truth  of  the 
recital  in  the  resolution  of  March  1,  that  *'the  capital 
stock  of  this  company  has  been  contributed  by  various 
stockholders  in  unequal  portions  without  reference  to 
the  amounts  contributed."  With  all  these  facts  be- 
fore them  and  clearly  understood,  the  stockholders  and 
directors  did  as  is  properly  proven  by  minutes  of  pro- 
ceedings at  their  respective  meetings  of  March  1  and 
March  10, 1894,  fully  ratify  and  confirm  the  agreement 
and  understanding  shown  by  the  oral  evidence.  The 
obligation  to  reimburse  is  proven  by  competent  evi- 
dence, the  whole  scheme  as  shown  by  the  evidence 
manifests  the  fact  that  the  value  of  the  property  of 
appellant  was  to  be  in  its  bonds  and  not  in  its  stock, 
appellee  was  not  paid  for  his  interest  in  the  contribu- 
tion to  the  property  of  the  company  in  stock,  and  reim- 
bursement was  actually  made  in  bonds  to  all  the  other 
contributors,  which  of  itself  is  a  condition  calling  in 
equity  for  like  treatment  of  appellee.  True,  bonds 
were  set  apart  for  appellee,  but  before  they  reached 
him,  by  the  agreement  of  November  8, 1895,  he  surren- 
dered back  to  appellant  all  of  such  bonds  for  no  other 
consideration,  so  far  as  appears,  than  that  he  might 
prosecute  a  suit  for  recovery  of  the  value  of  his  interest 
in  the  contribution  by  himself  and  his  associates  to  the 
property  of  appellant  without  prejudice  by  the  act  of 
surrendering  his  claim  to  the  bonds.  Such  transaction 
can  not,  in  a  court  of  equity,  be  held  to  be  payment.  The 
* 'former  arrangement  or  settlement''  which  was  ''abro- 
gated and  annulled"  by  that  agreement,  is  the  arrange- 
ment to  pay  a  portion  of  appellee's  claim  in  bonds,  the 
right  to  demand  and,  by  suit,  to  compel  payment  is 
reserved ;  and  in  our  opinion  appellant  is  not  by  that 
agreement  released  from  all  obligation  or  duty  to  pay 
appellee.  Although  appellee  had  disposed  of  his  stock 
in  appellant  company  before  the  decree  in  this  case 
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was  rendered,  we  are  of  opinion  he  is  not  thereby  bar- 
red. In  our  view  of  the  case  his  right  to  recover  is  not 
dependent  upon  his  being  a  stockholder.  The  stock 
was  distributed  * 'without  reference  to  the  amounts  con- 
tributed'' and  large  blocks  of  it  given  to  persons  who 
had  contributed  nothing.  His  right  to  recover  is  not 
incident  to  his  stock,  but  to  his  having  contributed  to 
the  property  of  appellant  under  an  agreement  and  un- 
derstanding that  he  should  be  reimbursed  and  the  rati- 
fication and  confirmation  of  that  agreement  and  under- 
standing, by  appellant.  There  was  no  error  in 
rendering  the  interlocutory  decree  and  refusing  to  dis- 
miss complainant's  bill. 

The  objections  and  exceptions  to  the  master's  report 
are  not  abstracted.  Appellant  in  his  reply  brief  says: 
**In  the  abstract  it  has  not  been  thought  necessary  to 
set  out  the  exceptions  to  the  master's  report  in  detail, 
because  the  court  is  not  asked  to  consider  the  report  in 
detail,"  and  '*It  is  not  a  question  of  computation  and 
calculation.  Our  contention  is,  the  whole  thing  is 
wrong."  After  this  case  was  referred  to  the  master 
and  while  it  was  pending  before  him,  a  suit  was  insti- 
tuted in  the  Circuit  Court  of  St.  Louis  county,  Missouri, 
by  the  St.  Louis  Dredging  Company  against  appellant  on 
an  alleged  note  of  the  Crown  Coal  Company,  and  proof 
of  the  pendency  of  that  suit  was  made  before  the  mas- 
ter. Complaint  is  made  that  the  master  did  not  in  his 
statement  of  account  allow  the  demand  in  that  suit 
against  appellee  and  that  the  court  did  not  on  account 
of  the  pendency  of  that  suit  arrest  the  further  prosecu- 
tion of  this  one.  It  is  not  contended  that  should  we 
look  into  the  evidence  taken  before  the  master  we  would 
find  any  testimony  tending  to  show  that  this  was  a 
bona  fide  suit,  that  the  Crown  Coal  Company  really 
owed  such  a  debt,  or  that  the  appellant  was  liable  there- 
for in  any  manner  on  account  of  the  Crown  Coal  Com- 
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pany.  We  have  looked  into  the  record  and  do  not  find 
any  such  testimony.  This  was  a  proper  item  to  bring 
before  the  master,  and  if  a  valid  charge  against  appellee, 
it  should  have  been  proven  the  same  as  any  other  item. 
It  appears  the  master  was  of  opinion  that  the  mere 
pendency  of  the  suit  was  not  sufficient  proof  and  ex- 
cluded it,  and  no  exceptions  to  his  report  appear  in  the 
abstract. 

It  does  not  appear  from  the  record  that  any  applica- 
tion was  made  to  the  court  to  stay  the  proceedings  in 
this  case  until  the  St.  Louis  case  could  be  litigated. 
Such  an  application  at  any  time  before  final  decree, 
supported  by  a  proper  showing  of  probable  liability  on 
account  of  that  demand,  would  doubtless  have  been 
granted,  or  some  order  made  fully  protecting  appellant. 

Whoever  assails  a  master's  report  should  preserve 
his  exceptions,  bring  them  into  his  abstract  and  show 
the  report  to  be  wrong. 

Whoever  challenges  the  action  of  a  court  should 
show  that  in  apt  time  he  properly  advised  and  moved 
the  court. 

We  find  no  error  in  sustaining  the  master's  report,  in 
finding  for  complainant,  or  in  rendering  the  final  de- 
cree.   Decree  affirmed. 


North  &  South  Boiling  Stock  Go.  t.  Harry  E.  Nowland^ 

Adm'r  of  Uenry  O'Uara. 

Interest — When  Not  Recoverable, — Interest  is  not  recoverable  upon  a 
contract  in  which  no  rate  is  named  or  time  of  payment  specified,  and  the 
evidence  fails  to  show  that  any  claim  or  demand  was  ever  made  for  the 
money  claimed. 

Assumpsit^  breach  of  a  written  contract.  Error  to  City  Court  of  East 
St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this  court 
at  the  August  term,  1897.  Reversed  and  remanded.  Opinion  filed  March 
1,  1898. 
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Luke  H.  Hite  and  Wise  &  MoNulty,  attorneys  for 
plaintiff  in  error. 

M.  Millard,  attorney  for  defendant  in  error;  G.  A. 
KoERNER,  of  counsel. 

Mr.  Justice  Worthington  delivered  the  opinion 
OF  the  Court. 

This  is  an  action  brought  to  recover  $1,752  and 
interest  thereon  at  six  per  cent  from  the  first  day  of 
February,  1888.  Judgment  was  obtained  for  $2,620.28, 
being  for  the  principal  and  interest  at  said  rate  as 
claimed.  No  demand  for  the  payment  of  said  $1,752 
was  made  until  December  23,  1895.  The  claim  is 
based  upon  the  following  stipulation  contained  in  a 
written  contract  made  between  the  parties  to  this 
action,  bearing  date,  February  1, 1888: 

**The  party  of  the  second  part  shall  allow  on  its 
books  to  the  credit  of  the  party  of  the  first  part 
(O'Hara,  defendant  in  error)  the  sum  of  $1,752  as 
interest  on  the  rolling  stock  herein  described,  which  is 
allowed  to  said  party  of  the  first  part  in  consideration 
of  his  putting  in  said  rolling  stock  at  cost  to  the  party 
of  the  second  part  (plaintiff  in  error)  and  allowing 
said  second  party  the  mileage  earned  during  the  same 
period  of  time,  as  hereinbefore  stated.'' 

This  case  was  tried  by  agreement,  together  with 
another  case  against  plaintiff  in  error,  by  defendant  in 
error,  in  which  judgment  was  rendered  for  $60,639.70. 
In  this  latter  case,  decided  by  this  court  at  this  term, 
the  contract  in  full  is  set  out,  and  reference  is  hereby 
made  to  it  for  the  full  terms  of  the  written  agreement. 
(See  ante.) 

It  will  be  seen  that  no  rate  of  interest  and  no  time 
of  payment  is  specified  in  the  stipulation  above  cited. 
The  evidence  fails  to  show  that  any  claim  or  demand 
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of  payment  was  ever  made  for  the  $1,752  from  Febru- 
ary 1,  1888,  up  to  December  23,  1895,  a  period  of 
nearly  eight  years. 

The  contract  of  February  1,  1888,  also  contained  the 
following  stipulation : 

"It  is  further  agreed  that  said  party  of  the  first  part 
(O'Hara)  shall  allow  to  said  party  of  the  second  part 
(plaintiff  in  error)  to  be  charged  to  him  on  its  books, 
the  sum  of  $7,690.10,  which  amount  is  full  amount  of 
mileage  earned  on  all  that  part  of  the  rolling  stock 
running  up  to  November  30,  1887,  and  said  amount 
shall  also  be  allowed  as  part  of  the  purchase  money, 
and  a  credit  on  said  rolling  stock." 

We  think  a  fair  construction  of  the  contract  does 
not  warrant  a  charge  of  interest  upon  the  $1,752  from 
Februaiy  1,  1888,  and  that  this  was  the  construction 
given  to  the  contract  by  the  parties  themselves,  from 
February  1,  1888,  up  to  the  time  of  the  demand, 
December  23, 1895. 

The  agreement  between  the  parties  provided  for  the 
purchase  of  certain  cars,  within  ten  years  from  Febru- 
ary 1,  1888.  It  provided  also  for  charges  and  credits 
on  account  between  the  parties.  There  was  no  credit 
of  $1,752  in  the  nature  of  a  struck  balance  due  defend- 
ant in  error,  for  there  was  also  a  charge  of  the  same 
date  against  defendant  in  error  of  $7,690.60. 

The  judgment  of  the  court  below  is  reversed  and  the 
case  remanded. 


North  and  South  Boiling  Stock  Co.  t.  Uenry  O'Hara. 

1.  Construction  op  Contracts— Ctwcnante  and  Conditims  Subsequent. 
Courts  are  not  inclined  to  construe  clauses  in  contracts  as  conditions 
subsequent  when  such  a  construction  will  divest  a  purchaser  or  lessee  of 
his  property  or  estate  or  subject  him  to  inequitable  damages,  but  rather 
to  construe  them  as  covenants,  with  damages  to  be  assesseJ  according  to 
the  actual  injury  sustained. 
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2.  Baue— Conditions  of  Forfeiture. — The  construction  of  a  provision  in 
a  mutual  contract,  the  breach  of  which  by  one  party  enables  the  other 
party  to  throw  it  up  and  treat  it  as  null  and  void,  so  that  it  shall  have 
this  effect,  for  which  purpose  it  must  be  construed  as  an  absolute  condi- 
tion,  is  sometimes  a  question  of  extreme  difficulty. 

3.  Sams — Form  of  Conditions. — ^No  formal  words  are  requisite  to  con- 
stitute a  condition  in  a  contract,  and  perhaps  no  formal  words  will 
constitute  a  condition  if  it  is  obvious  from  the  whole  instrument  that  it 

,  was  not  the  intention  of  the  parties  to  do  so. 

4.  Sami: — Intention  of  the  Parties. — ^The  construction  oi  a  contract 
must  always  depend  upon  the  intention  of  the  parties  to  be  collected  in 
each  particular  case,  from  the  terms  of  the  agreement  itself,  and  from  the 
subject-matter  to  which  it  relates. 

6.  Same — Does  Not  Depend  Upon  the  Formal  Arrangement  of  Words. — 
The  construction  of  a  contract  does  not  depend  upon  any  formal  arrange- 
ment of  words,  but  on  the  reason  and  sense  of  the  matter  as  it  is  to  be 
collected  from  the  whole  contract. 

6.  Bams— Where  a  Breach  of  a  Condition  is  a  Breach  of  the  Whole  Con- 
tract.— ^When  a  condition  covers  the  whole  ground  of  the  contract  and 
can  not  be  severed  from  it,  a  breach  of  the  condition  is  a  breach  of  the 
whole  contract,  which  gives  the  other  party  the  right  of  avoiding  or 
rescinding  it  altogether;  but  when  the  condition  is  distinctly  separable, 
so  that  much  of  the  contract  may  be  performed  on  both  sides  as  though  it 
were  not  there,  it  will  be  treated  as  a  provision,  the  breach  of  which  gives 
only  right  of  action  to  the  injured  party. 

7.  Same — Name  by  Which  Called,  Immaterial, — ^When  the  transaction 
is  in  reality  and  in  legal  effect  a  sale,  conditioned  upon  the  payment  of 
the  purchase  price  in  successive  instalments,  it  can  not  be  modified  nor 
its  legal  effect  assailed  by  the  fact  that  the  parties  speak  of  it  as  a  lease 
and  call  the  instalments  rent. 

8.  FoRFEiTTTBES — Not  Favored. — Courts  do  not  regard  forfeitures  with 
favor  and  never  enforce  them  unless  the  evidence  is  clear  that  such  was 
the  intention  of  the  parties . 

9.  Penalties — In  Contracts. — When  the  subject-matter  of  a  contract 
is  such  that  the  damages  for  its  breach  can  be  computed  by  definite  rules, 
courts  will  usually  treat  tae  sum  agreed  upon  as  a  penalty,  especially 
where  there  is  a  disparity  between  that  sum  and  the  damages  actually 
sustained. 

10.  &AME— Extent  of  the  Recovery, — ^No  greater  sum  can  be  recovered 
under  a  penalty  than  that  which  will  compensate  the  party  suing  for  his 
actual  loss. 

Assumpsit^  breach  of  a  contract  in  writing.  Error  to  the  City  Court  of 
East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1897.  Reversed  and  remanded.  Opinion  filed 
March  1,  1898. 
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Statement  of  the  Case. 

This  action  was  tried  by  agreement,  together  with 
another  between  the  same  parties,  and  judgment  in 
this  case  obtained  in  favor  of  defendant  in  error  for 
$60,639.70.  The  action  is  based  upon  the  following 
agreement: 

**This  agreement,  made  this  first  day  of  February, 
A.  D.  1888,  by  and  between  Henry  O'Hara,  of  the  city 
of  St.  Louis,  Missouri,  party  of  the  first  part,  and  the 
North  and  South  Rolling  Stock  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Hlinois, 
party  of  the  second  part,  witnesseth,  that  in  consider- 
ation of  the  covenants  herein  expressed  to  be  performed 
by  the  party  of  the-  second  part,  and  the  sum  of  one 
dollar,  the  receipt  whereof  is  hereby  acknowledged, 
the  party  of  the  first  part  does  hereby  deliver  and  lease 
to  the  party  of  the  second  part  the  following  described 
rolling  stock,  consisting  of  box  and  stock  freight 
cars,  free  from  interruption  or  interference,  except 
as  herein  provided,  and  which  are  now  running  in  use 
on  the  lines  of  the  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Company  and  connections,  for  a  period 
of  fifteen  years  from  date  hereof,  to  wit :  Seventy-six 
(76)  stock  cars,  numbered  consecutively  from  2201  to 
2276  inclusive,  and  marked  *St.  Louis  and  Cairo 
Short  Line  R.  R. ;'  also  two  hundred  (200)  box  cars, 
numbered  consecutively  3501  to  3700  inclusive,  and 
marked  'St.  Louis  and  Cairo  Short  Line  R.  R.  Through 
Line  Car;'  the  said  stock  and  box  cars  to  be  held 
by  the  party  of  the  second  part,  and  under  its  sole 
control  and  possession  during  the  existence  of  this 
agreement  and  lease. 

*'The  party  of  the  second  part  shall  have  full  power 
and  right  to  collect  for  its  own  use  the  earnings  of  said 
rolling  stock  from  whatever  source  it  may  accrue,  com- 
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mencing  with  the  earnings  of  December,  1887  (which 
are  collected  in  February,  1888). 

*'The  party  of  the  first  part  hereby  agrees  to  sell  and 
convey  all  his  right,  title  and  interest  in  the  before 
mentioned  rolling  stock  at  any  time  which  the  party  of 
the  second  part  may  elect  during  the  next  ten  years,  or 
on  or  before  Januaiy  18th,  A.  D.  1898,  for  the  sum  of 
four  hundred  seven  and  40/100  dollars  for  each  and 
every  stock  car,  and  four  hundred  seventeen  and 
52/100  dollars  for  each  and  every  box  car.  It  is 
understood  and  mutually  agreed  that  there  is  an 
indebtedness  on  said  seventy-six  stock  cars,  due  by 
Henry  O'Hara  of  twelve  thousand  dollars  ($12,000)  pay- 
able in  notes  to  the  order  of  W.  Bayard  Cutting,  and 
an  indebtedness  of  seventy-six  thousand,  four  hundred 
and  fifty-two  dollars  ($76,452.00)  in  notes,  payable  to 
the  order  of  Post,  Martin  &  Company,  being  one  hun- 
dred and  twenty  notes  of  $637.10each,  payable  monthly. 

'*It  is  further  agreed  that  said  party  of  the  first  part 
shall  allow  to  the  said  party  of  the  second  part,  to  be 
charged  to  him  on  its  books,  the  sum  of  seven  thou- 
sand, six  hundred  and  ninety-three  dollars  and  ten 
cents,  "which  amount  is  full  amount  of  mileage  earned 
on  all  that  part  of  the  rolling  stock  up  to  November  30, 
1887,  and  said  amount  shall  also  be  allowed  as  a  part  of 
the  purchase  money,  and  a  credit  on  said  rolling  stock. 

"Now  in  consideration  of  this  lease  and  the  earnings 
to  be  secured  from  the  use  of  the  above  described  roll- 
ing stock  by  the  party  of  the  second  part,  and  to  accrue 
to  its  benefit,  and  of  the  covenants  made  herein  by  the 
party  of  the  first  part,  the  said  party  of  the  second  part 
hereby  agrees  to  issue  to  the  party  of  the  first  part  one 
thousand  shares  of  the  capital  stock  of  one  hundred 
dollars  each  par  value,  fully  paid  up. 

"The  party  of  the  second  part  agrees  to  assume  and 
pay  the  before  mentioned  indebtednesses  as  they  fall 
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due,  amounting  in  all  to  eighty-eight  thousand,  four 
hundred  and  fifty-two  dollars  ($88,452),  and  of  this 
amount  there  shall  be  charged  on  the  books  of  the  com- 
pany the  sum  of  seventy-two  thousand  dollars  ($72,000) 
against  the  party  of  the  first  part,  which  shall  be 
allowed  as  a  credit  on  the  purchase  of  the  rolling  stock 
leased  under  this  contract,  which  purchase  is  herein 
contemplated  as  aforesaid. 

**The  party  of  the  second  part  further  agrees  to  pay 
as  rental  under  this  lease  six  per  cent  per  annum  on 
the  diflference  between  the  value  of  the  cars  and  the 
indebtedness  before  mentioned,  and  this  rental  is  to  be 
placed  to  the  credit  of  the  party  of  the  first  part  on  the 
books  of  the  company,  and  shall  not  be  paid  out  until 
after  the  indebtedness  herein  assumed  is  liquidated  and 
canceled. 

'*Said  party  of  the  second  part  agrees  at  its  own  ex- 
pense to  keep  and  maintain  said  rolling  stock  in  good 
repair,  and  pay  all  taxes  or  other  expenses  attaching  to 
same  of  any  character  whatever,  and  that  it  will  make 
all  repairs  promptly,  so  that  there  will  be  no  deteriora- 
tion except  that  resulting  from  age.  It  further  agrees 
to  insure  said  rolling  stock  at  its  own  expense  for  bene- 
fit of  said  first  party,  and  keep  same  insured  when- 
required  in  writing  to  that  effect. 

'*The  party  of  the  second  part  agrees  to  purchase 
said  rolling  stock  from  the  party  of  the  first  part 
within  ten  years  from  date  hereof,  at  the  price  and 
sum  for  each  car  hereinafter  mentioned,  to  wit,  four 
hundred  and  seven  dollars  and  forty  cents  ($407.40) 
for  each  and  every  stock  car,  and  four  hundred  and 
seventeen  dollars  and  fifty-two  cents  ($417.52)  for  each 
and  every  box  car,  and  when  said  party  of  the  second 
part  shall  give  notice  in  writing  to  the  party  of  the 
first  part  of  its  desire  to  complete  and  consummate  that 
part  of  this  contract,  the  said  party  of  the  first  part  shall, 
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on  payment  of  any  amounts  foand  to  be  dae  him,  exe- 
cute a  bill  of  sale  for  said  rolling  stock  to  the  party 
of  the  second  part.  The  said  party  of  the  second 
part  agrees  to  replace  any  part  of  this  rolling  stock 
which  may  be  destroyed  at  its  own  expense  promptly 
and  of  like  character  and  condition  to  that  destroyed. 
It  further  agrees  to  return  said  rolling  stock  promptly 
at  the  termination  of  this  agreement  without  expense  to 
the  party  of  the  first  part,  unless  it  shall  have  been 
purchased  as  hereinbefore  mentioned.  On  the  purchase 
and  sale  of  this  rolling  stock  as  hereinbefore  specified, 
this  lease  shall  cease  and  become  void. 

^^It  is  mutually  agreed  that  all  of  said  rolling  stock 
shall  remain  on  the  line  of  the  St.  Louis,  Alton  &  Terre 
Haute  B.  B. ,  and  connections,  and  retain  its  present 
marks  and  respective  numbers. 

^'It  is  further  agreed  that  in  case  the  party  of  the 
second  part  fails  to  perform  any  of  its  covenants  herein 
expressed,  and  shall  continue  to  do  so,  after  receiving 
ten  days'  written  notice  of  such  failure,  it  shall,  at  the 
request  of  the  party  of  the  first  part,  return  and  deliver 
all  of  the  rolling  stock  herein  described,  or  its  equiva- 
lent in  money  at  the  price  herein  mentioned,  promptly 
to  the  party  of  the  first  part  in  good  order,  depred- 
ation by  age  excepted,  and  pay  all  amounts  found  to  be 
due  without  any  delay  whatever. 

*'The  party  of  the  second  part  shall  allow  on  its 
books  to  the  credit  of  the  party  of  the  first  part  the  sum 
of  seventeen  hundred  and  fifty-two  dollars  ($1,752)  as 
interest  on  the  rolling  stock  herein  described,  which  is 
allowed  to  said  party  of  the  first  part  in  consideration 
of  his  putting  in  said  rolling  stock  at  cost  to  said  party 
of  the  second  part,  and  allowing  said  second  party  the 
mileage  earned  duri ug  the  same  period  of  time  as  here- 
inbefore stated. 

"And  the  party  of  the  first  part,  for  himself,  heirs 
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and  assigns,  and  the  party  of  the  second  part,  itself, 
assigns  and  successors,  are  hereto  firmly  bound. 

**Henry  O'Hara.  [seal.] 

**NoRTH  AND  South  Rolling  Stock  Company, 

"By  J.  S.  Berthold,  President. 
"Attest:  C.  M.  Jennings,  Secretary." 
The  declaration  as  it  appears  from  the  record  consists 
of  two  counts.  The  first  count,  after  reciting  the  agree- 
ment, is  as  follows:  "And  thereupon  plaintiff  delivered 
to  the  defendant  all  of  the  rolling  stock  and  cars  men- 
tioned in  said  lease  and  agreement,  and  the  defendant 
has  had  the  same  from  that  time  in  its  possession  and 
under  its  control,  and  has  collected  all  the  earnings 
thereof  from  whatsoever  source  they  accrued  for  its  own 
use;  and  the  plaintiff  avers  that  afterward,  to  wit,  on  the 
first  day  of  December,  1895,  all  the  indebtedness  men- 
tioned in  said  lease  and  agreement  assumed,  was  liqui- 
dated, paid  and  canceled,  whereby  plaintiil  became 
entitled  to  the  six  per  cent  rental  mentioned  in  said 
agreement  and  lease,  and  being  so  entitled,  on  the 
twenty-third  day  of  December,  1895,  demanded  pay- 
ment of  said  rental  and  notified  the  defendant  in 
writing  that  unless  the  same  was  paid  within  the  time 
required  by  said  lease  and  agreement,  to  wit,  ten  days, 
the  plaintiff  would  insist  upon  a  forfeiture  of  said  lease 
and  agreement,  and  a  return  of  all  the  aforesaid  rolling 
stock,  or  the  payment  of  its  equivalent  in  money,  as 
provided  in  said  lease  and  agreement,  and  the  plaintiff 
avers  that  the  defendant  failed  and  refuses  to  pay  said 
rental,  or  any  part  thereof  for  more  than  ten  days, 
whereupon  the  plaintiff,  on  the  sixth  day  of  January, 
1896,  demanded  and  requested  in  writing  that  the  de- 
fendant return  and  deliver  to  him  the  rolling  stock 
described  in  said  lease  and  agreement,  or  pay  to  him  its 
equivalent  in  money  at  the  price  mentioned  in  said  lease 
and  agreement  as  provided  therein ;  but  the  defendant 
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refused  to  return  and  deliver  said  rolling  stock  to  the 
plaintiff  and  thereby  became  liable  to  pay  him  its  equiv- 
alent in  money,  to  wit,  the  sum  of  $140,000,  and  being 
so  liable,  the  defendant,  in  consideration  thereof,  then 
and  there  promised  to  pay  the  plaintiff  the  said 
amount." 

The  second  count,  after  reciting  the  agreement,  is  as 
follows : 

'^And  the  plaintiff  avers  that  afterward,  to  wit,  on 
the  first  day  of  December,  1895,  all  the  indebtedness 
mentioned  in  said  lease  and  agreement,  the  payment 
of  which  defendant  had  assumed,  was  liquidated,  paid 
and  canceled  by  defendant,  whereby  the  defendant 
became  liable  to  pay  the  plaintiff  as  rental  under  said 
lease  and  agreement  six  per  cent  per  annum  on  the 
difference  between  the  value  of  said  cars  and  the  said 
indebtedness,  which  amounts  to  a  large  sum,  to  wit, 
the  sum  of  $30,000.  And  being  so  liable,  the  defend- 
ant, in  consideration  thereof,  then  and  there  promised 
the  plaintiff  to  pay  him  the  said  sum.  Yet  the  defend- 
ant has  disregarded  its  said  promises,  and  has  not  paid 
any  of  said  several  sums  of  money,  or  any  part  thereof, 
to  the  plaintiff's  damage  of  $140,000,  and  therefore  he 
brings  suit.''  To  which  the  defendant  plead  the  gen- 
eral issue.  Defendant  also  gave  notice  of  set-off,  speci- 
fying items  to  the  amount  of  $154,004.38. 

It  was  stipulated  that  upon  the  trial  ''either  party 
may  introduce  any  evidence  tending  to  maintain  its 
claim  under  the  contract  of  date  February  1,  1888,  be- 
tween said  parties  without  regard  to  the  state  of  the 
pleadings." 

Upon  the  cross-examination  of  defendant  in  error, 
an  agreement  made  and  entered  into  by  him  with  J.  S. 
Berthold  and  C.  M.  Jennings,  dated  December  1, 1887, 
was  identified  and  received  in  evidence.  This  agree- 
ment was  made  in  contemplation  of  the  contract  upon 
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which  this  action  is  based,  and  is  proper  to  be  con- 
sidered as  throwing  light  upon  its  construction.  Its 
material  parts  for  this  purpose  are  as  follows : 

^*This  agreement,  made  the  first  day  of  December, 
1887,  by  and  between  J.  S.  Berthold,  Henry  O'Hara, 
and  C.  M,  Jennings,  individuals  of  the  city  of  St. 
Louis,  State  of  Missouri,  witnesseth,  that  whereas 
Henry  O^Hara  and  the  firm  of  Berthold  &  Jennings  are 
owners  of  certain  railroad  freight  cars,  as  will  be  here- 
inafter specified,  and  are  desirous  of  putting  the  same 
under  one  management  and  virtual  ownership,  for  the 
purpose  of  avoiding  conflicting  interests  and  for  the  bet- 
ter management  of  said  property,  said  individuals  do 
hereby  agree  to  form  and  incorporate  themselves  into  a 
stock  company  under  the  laws  of  the  State  of  Illinois, 
under  the  style  and  name  of  North  &  South  Rolling 
Stock  Company,  for  the  purpose  of  owning,  leasing  and 
operating  railroad  rolling  stock,  and  the  buying  and 
selling  of  same,  and  for  any  other  purpose  for  which 
like  companies  are  formed. 

*'And  the  said  individuals  do  hereby  agree  to  sub- 
scribe equally  to  the  capital  stock  of  said  North  and 
South  Rolling  Stock  Company,  in  like  number  of 
shares,  the  capital  stock,  number  of  shares,  and  the 
par  value  of  each  share  to  be  hereafter  agreed  upon 
before  making  application  for  incorporation  of  said 
company.  The  affairs  and  business  of  said  company 
shall  be  conducted  and  managed  by  a  board  of  directors 
consisting  of  three  stockholders,  who  for  the  first  twelve 
months  and  until  their  successors  are  elected,  shall  be 
the  subscribers  hereto.  The  oflBcers  of  said  company 
shall  be  a  president,  vice-president,  manager,  and  sec- 
retary and  treasurer,  who  shall  comprise  the  board  of  di- 
rectors as  above  stated.  They  shall  be  paid  such  amounts 
as  may  be  ordered  by  the  board  of  directors  for  their 
services.     And  it  is  further  agreed  that  the  said  Henry 
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O'Hara  and  said  Berthold  and  Jennings  will  lease  said 
North  and  South  Rolling  Stock  Co.  the  railroad  freight 
cars  owned  separately  by  them  and  running  on  the  St, 
Louis,  Alton  &  Terre  Haute  R.  R.  (Belleville  S.  I. 
Division)  as  specified  below  for  a  term  of  fifteen  years, 
with  privilege  of  purchase  as  specified  in  said  lease. 
The  said  Henry  O'Hara  shall  lease  to  said  company 
seventy-five  stock  cars  numbered  2201  to  2275  inclusive 
and  marked  St.  Louis  &  Cairo  Short  Line  R.  R.,  also 
two  hundred  box  cars  numbered  3501  to  3700  inclusive 
and  marked  St.  Louis  &  Cairo  Short  Line  R.  R.,  valued 
as  follows:  $111,250  on  which  said  Henry  O'Hara  is 
indebted  to  Railway  Equipment  Co.  and  Post,  Martin 

6  Co.  $76,452,  to  W.  D.  Cutting  12,000,  total  $88,452. 
Berthold  and  Jennings  lease  to  said  North  and  South 
Rolling  Stock  Co.  their  rolling  stock,  as  follows:  (here 
follows  description  of  said  stock)  total  value  $167,140. 
On  the  above  cars  owned  by  Berthold  and  Jennings 
there  is  due  $40,000,  and  interest  at  7  per  cent  to  W. 
B.  Cutting,  which  is  evidenced  by  eight  notes  of  $5,000 
each.  All  and  each  of  above  mentioned  amounts  due 
on  said  cars  as  specified,  and  amounting  in  the  aggre- 
gate to  $128,452  with  interest  as  stated  on  $40,000  at 

7  per  cent,  shall  be  assumed  and  paid  by  the  North  and 
South  Rolling  Stock  Company,  and  any  such  amounts 
with  interest  thereon  from  date  of  such  payment  by 
North  and  South  Rolling  Stock  Company,  at  6  per  cent 
interest  per  annum,  shall  be  allowed  as  a  credit  and 
considered  as  a  part  of  the  purchase  money  of  said  roll- 
ing stock,  the  purchase  of  which  by  said  North  and 
South  Rolling  Stock  Company  is  hereby  contemplated 
and  expected  to  be  consummated  in  the  future. 

**The  said  North  and  South  Rolling  Stock  Co. 
shall  pay  as  rental  for  said  rolling  stock  6  per  cent  per 
annum  on  the  valuation  as  stated  hereinbefore,  which 
is  to  stand  to  the  credit  of  the  lessors  on  the  books  of 
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the  company  until  said  contemplated  purchase  is  made 
and  shall  not  be  drawn  out  before. 

'*The  mileage  earned  by  said  box  and  stock  cars 
owned  by  Henry  O^Hara  up  to  December  1, 1887,  to  be 
charged  to  him  on  books  of  said  North  &  South  Rolling 
Stock  Co.,  and  credited  to  earnings  of  said  Company.'' 

Wise  &  MoNulty,  attorneys  for  plaintiflE  in  error. 

All  contracts  should  be  construed  so  as  to  give  full 
effect  to  the  intention  of  the  parties.  The  intention  of 
the  parties  to  this  contract  was  that  the  company  be- 
came the  purchaser  of  the  cars.  It  was  a  sale  of  them, 
the  payment  of  the  indebtedness  on  the  cars  was  to  be 
part  of  the  purchase  money,  and  the  company  had  the 
entire  ten  years  in  which  to  pay  for  them.  Lucas  v. 
Campbell,  88  111.  447;  Murch  v.  Wright,  46  111.  487; 
Reese  v.  Beck,  24  Ala.  651. 

Courts  are  always  inclined  to  interpret  the  language 
as  a  covenant,  rather  than  as  a  condition  subsequent. 
Board,  Etc.,  v.  First  Baptist  Church,  63  111.  204;  4 
Kent's  Com.  130;  Gallaher  v.  Herbert,  117  111.  160; 
Boone  v.  Clark,  129  111.  498. 

They  will  construe  a  clause  as  a  promise  or  covenant, 
rather  than  a  condition  subsequent.  Bishop  on  Con- 
tracts, Sec.  418;  2  Parsons  on  Contracts  (1893  Ed.), 
bottom  pages  643  and  644;  Hoyt  v.  Kimball,  49  N.  H. 
322;  Thornton  v.  Trammell,  39  Ga.  202;  Packard  v. 
Ames,  16  Gray,  327. 

A  court  of  equity  will  not  lend  its  aid  to  divest  an  es- 
tate for  a  breach  of  a  condition  subsequent.  Gallagher 
V.  Herbert,  117  111.  160. 

Nor  enforce  a  forfeiture  for  the  breach  of  a  condition 
subsequent.  Boon  v.  Clark,  129  111.  498;  Douglas  v. 
Insurance  Co.,  127  111.  116. 

Forfeitures  are  odious  in  the  law,  and  in  enforcing 
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them  courts  should  never  search  for  that  construction 
or  language  which  may  produce  a  forfeiture,  when  it 
will  bear  another  construction  which  will  not  produce 
such  a  result;  and  are  not  enforced  where  an  injustice 
will  result.  Voris  v.  Renshaw,  49  111.  425 ;  Hartford 
Fire  Insurance  Co.  v.  Walsh,  54  lU.  164;  Home  Life 
Insurance  Co.  v.  Pierce,  75  111.  426. 

The  law  never  favors  forfeitures  by  construction. 
Bullock  V.  Geomble,  45  111.  218. 

If  entitled  to  a  forfeiture,  by  delaying  to  enforce  in 
three  years,  it  was  waived.  Smith  v.  Dennie,  6  Pick. 
262;  Hutchins  v.  Hunger,  41  N.  Y.  155;  Fishback  v. 
Van  Dusen,  33  Minn.  Ill;  Mixer  v.  Cook,  31  Me.  340; 
Scudder  v.  Bradbury,  106  Mass.  427;  Goldsmith  v- 
Bryant,  26  Wis.  34;  Bowen  v.  Burke,  13  Pa.  St.  146. 

There  can  be  no  rescission  of  the  contract  because 
the  parties  can  not  be  placed  in  statu  quo ;  in  order  to 
rescind  the  contract,  it  is  indispensable  that  the  parties 
should  be  placed  in  that  position.  2  Parsons  on  Con. 
(1893  Ed.),  bottom  page  795;  Scanlan  v.  Cobb,  85  111. 
296;  Underwood  v.  West,  52  111.  397;  Sanborn  v. 
Batchelder,  51  N.  H.  426;  Hanchet  v.  Sorg,  15  111. 
App.  493 ;  Doane  V.  Lockwood,  115  111.  490;  Spencer 
V.  St.  Clair,  57  N.  H.  9;  Benson  v.  Cowell,  52  Iowa, 
137. 

If  there  can  be  a  recovery  on  the  first  and  second 
counts  of  plaintiff's  declaration,  then  the  defendant  is 
entitled,  either  as  recoupment  or  as  a  set-off,  to  the 
amount  it  paid  to  be  applied  on  the  purchase  of  the 
cars,  namely,  $91,393.16;  and  also  as  a  set-off,  the 
amount  O'Hara  was  owing  the  company,  as  admitted 
by  the  contract,  $7,693.10.  Preston  v.  Whitney,  23 
Mich.  260;  Johnston  v.  Whittemore,  27  Mich.  463; 
Ketchum  v.  Brennan,  53  Miss.  596. 

When  the  contract  was  made,  O'Hara  was  vice-presi- 
dent of  the  company,  and  by  the  terms  of  the  contract 
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he  received  one  thousand  shares  of  the  capital  stock  of 
the  par  value  of  $100,000;  for  this  stock  he  paid  noth- 
ing ;  he  has  retained  it  and  never  tendered  it  back  bef  o  re 
bringing  this  suit.  If  this  judgment  stands,  O'Hara  re- 
ceives the  stock,  the  rentals  and  the  value  of  his 
property.  The  company  would  be  out  $91,393.16, 
and  the  stock.  Can  O'Hara,  as  vice-president  of  the  com- 
pany, make  a  contract  to  receive  these  one  thousand 
shares  of  stock?  Is  it  not  against  public  policy?  Also, 
is  it  not  void  upon  the  principle  that  if  any  part  of  the 
entire  consideration  of  a  contract  or  any  part  of  an 
entire  promise  be  illegal,  whether  by  statute  or  common 
law,  the  whole  contract  is  void?  Tobey  v.  Robinson,  99 
111.224;  Tenney  v.  Foote,  95  111.  99;  Henderson  v. 
Palmer,  71  111.  579 ;  Penn  v.  Bornman,  102  111.  523 ; 
Workingmen's  Banking  Company  v.  Eautenberg,  103 
111.  460;  Harris  V.  Hatfield,  71  111.  298;  1  Parsons  on 
Con.  380. 

M.  Millard,  attorney  for  defendant  in  error. 

Mr.  Justice  Worthington  delhtered  the  opinion 
OF  THE  Court. 

The  decision  of  this  case  depends  upon  the  construc- 
tion of  the  contract  of  February  1,  1888,  taken  in  con- 
nection with  the  facts  of  the  case  as  they  appear  in 
evidence.  Defendant  in  error  bases  his  action  upon  the 
theory  that  plaintiff  in  error  was  in  possession  as  a  lessee 
with  an  option  to  buy,  and  that  upon  a  failure  to  pay 
the  six  per  cent  rental  when  due,  and  to  return  the  cars 
on  demand,  he,  defendant  in  error,  was  entitled  under 
the  contract  to  recover  the  amount  of  rentals  and  the 
value  of  the  cars  free  from  any  set-oflE  or  recoupment. 
Plaintiff  denies  that  any  rentals  were  due,  denies  that 
the  agreement  to  pay  rentals  was  in  the  nature  of  a  con- 
dition subsequent,   a  failure  to  comply  with  which 
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would  work  a  forfeiture  of  the  contract  with  a  liability 
in  damages  to  the  amount  of  the  rentals  and  the  value 
of  the  cars;  and  insists  that  the  contract  was  in  effect 
a  contract  of  sale,  which  plaintiff  in  error  had  ten  years 
from  February  1,  1888,  to  complete. 

And  that  if  the  rentals  were  due,  the  promise  to  pay 
was  in  the  nature  of  a  covenant  and  not  a  condition 
subsequent,  the  damages  being  not  the  amount  of  the 
rentals  and  the  value  of  the  cars,  but  the  amount  of 
the  rentals  only. 

We  think  that  the  contract,  though  called  a  lease, 
was  in  legal  effect,  as  understood  and  acted  upon  by 
the  parties  to  it,  a  contract  of  sale,  which  plaintiff  in 
error  had  ten  years  from  February  1, 1888,  to  complete, 
and  that  a  failure  to  pay  the  rentals  when  due  was  a 
breach  of  covenant  for  which  defendant  in  error  was 
entitled  to  recover  only  the  amount  of  the  rentals,  less 
any  balance  then  due  plaintiff  in  error  from  defendant 
in  error.  We  think,  too,  that  defendant  in  error  de- 
manded more  than  he  was  entitled  to  demand  under 
the  contract,  and  his  demand  being  inequitable,  that 
he  was  in  no  position  to  declare  a  forfeiture. 

The  case  is  a  peculiar  one.  In  December,  1887, 
O'Hara  and  Berthold  and  Jennings  entered  into  an 
agreement  to  form  a  corporation,  to  wit,  plaintiff  in 
error.  They  were  to  convey  to  it  certain  cars  that  they 
owned  and  upon  which  there  was  an  indebtedness. 
The  corporation  was  to  pay  the  indebtedness  and  take 
credit  for  the  amount  paid  as  part  of  the  purchase 
price.  In  the  case  of  Berthold  and  Jennings,  credit 
was  to  be  given  for  all  their  indebtedness  paid  by  the 
corporation ;  and  in  the  case  of  O'Hara  the  corporation 
was  to  pay  his  indebtedness  specified  as  $88,452,  and 
to  receive  credit  on  the  purchase  price  for  $72,000  of 
such  payment.  Each  individual  was  to  subscribe 
equally  to  the  capital  stock,  the  amount  of  stock  to  be 
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afterward  agreed  upon,  and  the  three  were  to  be  sole 
stockholders  and  directors  for  the  first  year  and  until 
their  successors  were  elected.  The  corporation  was  to 
start  with  a  charge  against  O'Hara  to  the  amount  of 
the  mileage  earned  by  the  cars  up  to  December  1, 1887. 
The  total  amount  of  indebtedness  by  this  agreement 
was  fixed  at  $128,452,  being  $88,452  of  O'Hara's  and 
$40,000  of  Berthold's  and  Jennings.'  The  contract 
also  provided  that  the  $40,000  should  bear  seven  per 
cent  interest,  which  the  corporation  was  to  pay.  It 
also  provided  that  the  amounts  of  payment  of  this  sum 
of  $128,452,  with  interest  at  six  per  cent  from  the  dates 
of  said  payments,  should  be  allowed  as  a  credit  to  said 
corporation  upon  the  purchase  price.  The  object  of 
forming  this  corporation  was  said  to  be  ''That,  where- 
as, Henry  O'Hara  and  the  firm  of  Berthold  &  Jennings 
are  owners  of  certain  railroad  freight  cars,  as  will  be 
hereinafter  specified,  and  are  desirous  of  putting  the 
same  under  one  management  and  virtual  ownership^  for 
the  purpose  of  avoiding  conflicting  interests,  and  for 
the  better  management  of  said  property,  said  individ- 
uals do  hereby  agree  to  form  themselves  into  a  stock 
company  *  *  *  for  the  purpose  of  owning^  leasing  and 
operating  railroad  rolling  stock  and  buying  and  selling 
the  same,  etc." 

In  accordance  with  this  agreement  the  North  and 
South  Rolling  Stock  Company  was  formed,0'Hara,Ber- 
thold  and  Jennings  each  receiving  one  thousand  shares 
of  stock  rated  as  paid  up  stock.  O'Hara,  for  himself,  en- 
tered into  the  agreement  with  the  corporation  upon 
which  this  action  is  based.  Berthold  and  Jennings  en- 
tered into  a  similar  agreement  on  their  part.  As  per 
the  agreement  of  December,  1887,  the  sum  of  $7,693.10 
was  to  be  charged  upon  the  books  of  the  corporation  as 
a  charge  against  O'Hara,  being  for  mileage  earned  up 
to  December  1,  1887.     A  charge  against  the  corpora- 
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tion  and  in  favor  of  O'Hara  of  $1,752  was  to  be  en- 
tered, being,  as  is  stated  in  the  agreement,  as  '^allowed 
to  said  party  (O'Hara),  in  consideration  of  his  putting 
in  said  rolling  stock  at  par,  and  allowing  said  second 
party  (plaintiff  in  error)  the  mileage  earned  during  the 
same  period  of  time.'' 

It  was  also  a  part  of  this  agreement  of  February  1, 
1888,  between  the  parties  to  this  suit,  that  plaintiff  in 
error  should  pay  to  O'Hara  six  per  cent  on  the  differ- 
ence between  the  value  of  the  cars  and  the  indebtedness 
mentioned,  this  rental  to  be  placed  on  the  books  to  the 
credit  of  O'Hara,  but  not  to  be  paid  until  after  the  in- 
debtedness assumed  in  the  contract  is  liquidated  and 
canceled.  Of  the  $88,452  of  O'Hara's  indebtedness, 
when  paid,  $72,000  was  to  be  charged  against  him  on 
the  books  of  plaintiff  in  error  as  part  of  the  purchase 
price.  It  will  be  observed  that,  in  the  language  of  the 
contract,  '4t  is  understood  and  mutually  agreed  that 
there  is  an  indebtedness  on  said  76  stock  cars  due  by 
Henry  O'Hara  of  $12,000,  payable  in  notes  to  the  or- 
der of  W.  Bayard  Cutting,  and  an  indebtedness  of 
$76,452  in  notes  payable  to  the  order  of  Post,  Martin 
&  Co.,  being  120  notes  of  $637.10  each,  payable 
monthly."  This  made  a  total  indebtedness  of  $88,- 
452.  There  is  nothing  said  about  any  interest  to  be 
paid  upon  this  amount,  or  any  part  thereof.  But  in  the 
contract  of  plaintiff  in  error  with  Berthold  and  Jennings 
it  is  specifically  stated  that  interest  at  seven  per  cent 
was  to  be  paid  upon  the  $40,000  which  they  owed  Cut- 
ting. 

Both  contracts  bear  the  same  date.  It  is  fair  to  as- 
sume, then,  upon  the  face  of  the  agreement,  that  the 
amount  of  O'Hara's  indebtedness  that  plaintiff  in  error 
was  to  pay  was  $88,452  without  interest,  the  language 
of  the  contract  being  *^the  party  of  the  second  part 
(plaintiff  in  error)  agrees  to  assume  and  pay  the  before 
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mentioned  indebtedness  as  they  fall  due  amounting  in 
all  to  $88^452.^^  But  a  part  of  this  indebtedness  bore 
interest,  and  plaintiff  in  error,  in  order  to  cancel  the 
debt,  had  to  pay  $2,941.16  in  excess  of  the  $88,452. 
The  debt  was  secured  by  mortgage.  By  the  terms  of 
the  contract  with  O'Hara  this  mortgage  was  to  be  can- 
celed. 

Upon  payment  of  the  debt,  plaintiflf  in  error  de- 
manded that  it  should  be  canceled.  It  was  O'Hara's 
duty,  by  his  agreement,  to  see  that  it  was  canceled. 
Plaintiff  in  error,  as  a  purchaser,  or  with  an  option  to 
purchase  under  this  agreement,  had  the  right  to  insist 
that  it  should  be  canceled.  O'Hara  was  then  the  first 
in  default  by  not  procuring  it  to  be  canceled. 

On  December  23,  1895,  the  date  of  demand  upon 
plaintiff  in  error  for  $12,200  rentals,  there  was  a  charge 
by  the  agreement  on  which  this  suit  is  based  of 
$7,693.10  against  O'Hara.  Also  by  the  same  agree- 
ment and  of  the  same  date,  a  credit  to  him  of  $1,752, 
leaving  a  net  balance  charged  against  him  of  $5,941.10. 
Plaintiff  in  error  had  paid  for  O'Hara  upon  his  indebt- 
edness, as  shown  before,  $2,941.16  more  than  he  had 
agreed  to  pay,  but  which  had  to  be  paid  to  lift  the  debt 
and  leave  the  cars  free.  O'Hara,  then,  according  to 
the  evidence  and  agreement,  was  equitably  indebted  to 
plaintiff  in  error  for  the  amount  of  these  items,  to  wit, 
$5,941.10  plus  $2,941.16,  making  $8,882.26.  Deducting 
from  this  $1,752  charged  against  plaintiff  in  error,  there 
was  still  left  a  balance  of  $7,130.26  coming  from 
O'Hara  to  plaintiff  in  error.  In  what  position  was  he 
then  to  demand  $12,200  and  declare  a  forfeiture  for  a 
failure  to  pay  him  that  amount? 

He  had  failed  to  have  the  mortgage  canceled  as  he 
had  agreed  to  do,  and  was  demanding  over  $7,000  more 
than  was  then  due  him.  **The  law  does  not  favor 
forfeitures,  and  their  prevention  is  within  the  protec- 


708  Appellate  Courts  of  Illinois. 

Vol.  73.]  North  &  South  Rolling  Stock  Co.  v,  O'Hara. 

tive  power  of  equity  whenever  wrong  and  injustice  will 
result  from  their  enforcement/'  Voris  v.  Renshaw,  49 
111.  425;  Hartford  Fire  Ins.  Co.  v.  Walsh,  54  111.  164. 

What  would  be  the  result  of  holding  that  a  forfeiture 
was  worked  by  a  breach  of  covenant  to  pay  $12,200, 
even  if  this  total  amount  was  due  when  demanded! 

O'Hara,  Berthold  and  Jennings,  as  individuals, 
transferred  to  themselves  as  sole  stockholders  in  a  cor- 
poration, certain  cars  in  which  they  had  an  equity. 
For  the  amount  of  their  respective  equities  the  cor- 
poration was  to  pay  six  per  cent  as  rental.  What  they 
owed  upon  the  cars  the  corporation  was  to  pay  and 
take  credit  therefor  as  part  of  the  purchase  money. 
O'Hara,  according  to  the  agreement,  owed  the  cor- 
poration, to  start  with,  $7,693.10.  It  paid  his  indebt- 
edness, amounting  to  $91,393.16.  His  equity  in  the 
cars  at  the  date  of  the  agreement  of  December,  1887, 
was  valued  at  $22,800. 

To  allow  him  damages  for  a  forfeiture  as  claimed 
would  be  to  wipe  out  his  indebtedness  on  the  cars  of 
$91,393.16,  his  debt  to  plaintiff  in  error  of  $7,693.16, 
and  give  him  in  addition  a  judgment,  as  computed  by 
the  trial  court,  of  $60,639.70,  and  an  ownership  of 
one  thousand  shares  of  paid  up  stock,  one  third  of  the 
entire  property  of  the  corporation. 

Courts  are  not  inclined  to  construe  such  clauses  in 
contracts  as  conditions  subsequent,  when  such  con- 
struction would  divest  a  purchaser  or  a  lessee  of  his 
property  or  estate,  or  subject  him  to  inequitable  dam- 
ages, but  rather  construe  them  as  covenants,  with 
damages  to  be  assessed  according  to  the  actual  injury. 
''Courts  do  not  regard  forfeitures  with  favor,  and  they 
are  never  enforced  unless  the  evidence  is  clear  that  such 
was  the  intention  of  the  parties. '^  The  Home  Ins.  Co. 
V.  Pierce,  75  HI.  430;  Gallaher  v.  Herbert,  117  111.  160; 
Douglas  V.  Ins.  Co.,  127  111.  116. 
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The  court  will  construe  a  clause  as  a  promise  or 
covenant  rather  than  as  a  condition  subsequent  when 
a  forfeiture  would  thereby  be  caused. 

' 'Mutual  contracts  sometimes  contain  a  condition, 
the  breach  of  which  by  one  party  permits  the  other  to 
throw  the  contract  up  and  consider  it  altogether  null. 
Whether  a  provision  shall  have  this  eflEect,  for  which 
purpose  it  must  be  construed  as  an  absolute  condition, 
is  sometimes  a  question  of  extreme  diflOiculty.  It  is 
quite  certain,  however,  that  no  formal  words  are  now 
requisite  to  constitute  a  condition ;  and  perhaps  that 
no  formal  words  will  constitute  a  condition,  if  it  be 
obvious  from  the  whole  instrument  that  this  was  not 
the  intention  or  understanding  of  the  parties. 

''Courts  seem  to  agree  of  late  that  the  decision  must 
always  depend  upon  the  intention  of  the  parties,  to  be 
collected  in  each  particular  case  from  the  terms  of  the 
agreement  itself,  and  from  the  subject-matter  to  which 
it  relates.  It  can  not  depend  upon  any  formal  arrange- 
ment of  words,  but  on  the  reason  and  sense  of  the 
thing  as  it  is  to  be  collected  from  the  whole  contract. 
It  is  said  that  when  the  clause  in  question  goes  to  the 
whole  of  the  consideration  it  shall  be  read  as  a  condi- 
tion. The  meaning  of  this  must  be  that  if  the  supposed 
condition  covers  the  whole  ground  of  the  contract  and 
can  not  be  severed  from  it,  a  breach  of  the  condition  is 
a  breach  of  the  whole  contract  which  gives  the  other 
party  the  right  of  avoiding  or  rescinding  it  altogether. 
But  when  the  supposed  condition  is  distinctly  separable 
so  that  much  of  the  contract  may  be  performed  on  both 
sides  as  though  the  condition  were  not  there,  it  will  be 
read  as  a  stipulation,  the  breach  of  which  only  gives 
an  action  to  the  injured  party.''  2  Parsons  on  Con- 
tracts (6  Ed.),  p.  526,  citing  cases. 

"Forfeiture  means  the  loss  of  something  as  a  penalty 
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for  doing  or  attempting  to  do,  or  omitting  to  do  a 
required  act.''    8  Am.  and  Eng.  Ency.  of  Law,  443. 

''When  the  subject-matter  of  the  contract  is  such 
that  the  damages  for  its  breach  can  be  computed  by 
definite  rules,  the  courts  will  usually  treat  the  sum 
agreed  upon  as  a  penalty,  especially  if  there  is  great 
disparity  between  the  agreed  sum  and  the  actual  dam- 
ages.'' 5  Am.  and  Eng.  Ency.  of  Law,  25;  Bishpam's 
Equity  (3  Ed.),  234. 

''It  may,  therefore,  be  laid  down  as  a  settled  rule 
that  no  other  sum  can  be  recovered  under  a  penalty 
than  that  which  shall  compensate  the  plaintiff  for  his 
actual  loss."  Sedgwick  on  Damages  (7  Ed.),  207; 
Dehler  v.  Held,  50  111.  491 ;  Scofield  v.  Thompkins,  95 
111.  190;  Morris  V.  McCoy,  7  Nev.  399;  Birrenkott  v. 
Traphagen,  39  Wis,  219. 

In  this  case  the  damages  were  easy  of  computation. 
They  were  the  amount  due  at  six  per  cent  on  O'Hara's 
equity  in  the  cars.  The  covenant  to  pay  this  rental 
was  one  of  the  covenants  in  the  general  agreement  of 
minor  importance,  compared  with  the  scope  of  the 
agreement,  and  not  essential  to  it.  The  agreement 
upon  which  this  action  was  based  contains  the  follow- 
ing clause:  "The  party  of  the  second  part  agrees  to 
purchase  said  rolling  stock  from  the  party  of  the  first 
part  within  ten  years  from  date  hereof,  at  the  price  and 
sum  for  each  car  hereinafter  mentioned,  to  wit,  four 
hundred  and  seven  dollars  and  forty  cents  ($407.40) 
for  each  and  every  stock  car,  and  four  hundred  and 
seventeen  dollars  and  fifty-two  cents  ($417.52)  for 
each  and  every  box  car,  and  when  said  party  of  the 
second  part  shall  give  notice  in  writing  to  the  party  of 
the  first  part  of  its  desire  to  complete  and  consummate 
that  part  of  this  contract,  the  said  party  of  the  first 
part  shall,  on  payment  of  any  amounts  found  to  be 
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due  him,  execute  a  bill  of  sale  for  said  rolling  stock 
to  the  party  of  the  second  part.'' 

Plaintiflf  in  error  has  until  February  1,  1898,  to  com- 
plete the  purchase.  The  testimony  shows  that  it  is 
entitled  to  a  credit  of  $72,000  on  the  purchase  price, 
also  a  credit  of  $7,693.10.  It  has  paid,  in  addition, 
$2,941.16  upon  the  indebtedness  of  O'Hara,  thus  free- 
ing the  cars  conveyed  by  him  to  it  from  a  mortgage 
lien. 

It  has  demanded  the  cancellation  of  the  mortgage  on 
the  cars.  It  has  also  paid  insurance,  taxes  and  for 
repairs.  Whether  or  not  it  has  paid  the  $40,000  due 
from  Berthold  and  Jennings  does  not  appear  from  the 
evidence.  But  enough  does  appear  to  indicate  that  it 
is  complying  with  its  contract  *'to  purchase  said  roll- 
ing stock  from  the  party  of  the  first  part  within  ten 
years  from  date  of  the  agreement.'' 

It  is  not  entitled  by  said  contract  to  a  bill  of  sale 
until  it  has  paid  in  full.  But  a  bill  of  sale  is  not  the 
sale.     It  is  only  an  evidence  of  sale. 

"When  the  transaction  between  the  parties  is  in 
realty  and  in  legal  effect  a  sale,  conditioned  upon  the 
payment  of  the  purchase  price  in  successive  install- 
ments, it  can  not  be  modified,  nor  its  legal  effect 
avoided,  by  the  fact  that  they  speak  of  it  as  a  lease, 
and  call  the  installments  rent."  3  Am.  and  Eng. 
Ency.  of  Law,  426 ;  Hervoy  v.  Locomotive  Works,  93 
U.  S.  664. 

For  the  reasons  above  stated,  we  do  not  think  the 
judgment  of  the  court  is  authorized,  and  it  is  therefore 
reversed  and  the  case  remanded. 
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